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1  SHOULD  have  considered  it  an  unbe- 
coming presumption,  as  well  as  an  unnecessary  la- 
bour, had  I  ventured,  widiout  additional  materials, 
on  a  new  arrangement  and  discussion  of  the  subject 
of  these  volumes,  already  so  ably  and  authoritatively 
treated  of  by  Lord  C.  J.  Hale  and  Mr.  Serjt.  Haw- 
kins. But  it  is  now  near  ninety  years*  since  the  last 
of  those  authors  published  his  valuable  work,  and 
the  accumulaticm  of  new  matter,  both  by  statutes 
and  adjudged  cases,  is  become  so  great,  that  a  revi- 
sion of  this  most  interesting  branch  of  our  law  would, 
I  thought,  be  an  acceptable  offering  to  the  members 
of  my  profession,  however  far  the  execution  of  it 
might  fall  short  in  point  of  ability  of  those  models 
which  they  have  been  accustomed  to  contemplate. 

It  may  be  said,  that  much  has  already  been  done 
towards  the  completion  of  what  I  have  proposed  by 
the  excellent  discourses  of  Mr.  Justice  Foster,  by  the 
notes  which  have  from  time  to  time  been  added  to  the 
several  editions  of  Serjt.  Hawkins's  work,  and  by  a 
collection  of  cases  on  the  crown  law  published  within 
a  few  years  past  by  Mr.  Leach. 

With  respect  to  the  first  of  these,  it  is  greatly  to  be 
lamented,  from  the  specimen  which  that  learned 
judge  has  given  of  his  talent  in  this  species  of  writing, 

*  The  first  edition  was  printed  in  1716. 
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»  » 

that  he  did  not  t^kbe  more  general  view  of  the  crimi- 

•  •     * 

nal  law,  whicb'.he' seems  at  oi^e  time  to  have  medi- 

tated.  Had  j)e:extended  the  same  attention  to  other 

parts  .ofit .as  he  has  done  to  the  subjects  of  High 

^  Tr^K^'  and  Homicide,  this,  or  any  other  treatise  of 

.    the  like  sort,  would  have  been  much  less  wanted.  His 

•  •      • 

.. '.\**./>  Searching  and  well-poised  mind  would  have  cleared 
many  of  the  difficulties  which  have  impeded  my  pro- 
gress, and  the  authority  of  his  opinion  would  have 
settled  many  doubts  which  I  have  only  voitured  to 
suggest,  ot  et  most  to  hint  a  solution  of. 

With  regard  to  the  additions  made  to  the  subse- 
quent editions  of  Hawkins,  however  serviceable  as 
notes  and  references,  yet  fix>m  the  very  nature  of  such 
materials  they  are  for  the  most  part  litde  calculated 
to  give  that  complete  and  satisfactory  information, 
which  is  essentially  requisite  to  be  obtained  without 
delay  in  criminal  cases. 

The  publication  of  M|u,  Leach's  reports  is  of  ano- 
ther description.  About  a  twelvemonth  or  more  be« 
foce  that  made  its  appearance,  I  had  begun  to  make 
a  collection  of  Crown  MS6.  with  a  view  to  a  work 
of  this  kind  at  some  distant  period,  and  had  been 
furnished  with  many  of  the  cases  whiqh  are  to  be 
found  in  ^t  book  particularly  by  the  late  Mr.  Jus- 
tice' BuUer,  who  encouraged  me  to  undertake  the 
publication  of  them,  provided  I  could  obtain  the  con- 
sent of  the  other  judges,  without  which  he  did  not 
fe^l  himself  at  liberty  to  do  inore  than  to  furnish  me 
with  copies  for  my  own  inforftiadon^nd  amusement. 
While  I  was  deliberating  upon  his  proposal,  Mr. 
Leach's  book  was  first  published,  which  removed 
part  of  the  difficulty  I  had  felt  in  making  the  desired 
application  to  the  juc^s ;  and  soon  afterwards  in  the 

course 
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coarse  (rfJuljr  1789,  Lord  Kenyon,  by  the  consent 
of  the  whple  bench,  gave  me  permission  to  take  a 
copjr  of  that  coUectioo  of  cases,  of  which  as  chief  jus- 
tice of  ibe  court  of  king's  bench  he  was  the  dqx>- 
sitiiiy,  and  which  will  hereafter  be  mentioned  in  the 
list  of  MSS.  referred  to  in  the  subsequent  sheets. 
From  several  of  the  other  judges  I  also  received  the 
most  liberal  commumcatioiis  of  their  own  MSS.  and 
particuhriy  from  Mr.  Justice  Gould,  whose  venerable 
years  and  inde&tigable  professional  labours  had  given 
bsm  more  oj^rtunity  than  any  other  of  making  a 
hrgc  coDecti(Mi  of  cases  within  his  own  time.  These 
M8S.,  as  coming  from  the  most  authentic  sources, 
cany  with  them  the  greatest  authority.  If  however 
my  intention  had  been  merely  confined  to  publish  a 
cdlection  of  crown  cases,  it  is  probable  that  Mr. 
Leach's  book  would  have  made  me  refiain,  from  a 
coonderation,  since  justified  by  the  event,  that 
whatever  inaccuracies  first  appeared  in  that  volume, 
tbe  {Hincipal  at  least  would  be  soon  corrected  in  the 
subsequent  editicms.  But  as  my  intention  went  fur« 
tfaor,  and  I  had  originally  proposed  to  exhibit  the 
modem  decisioins  in  the  shape  of  notes  to  Lord  Hale's 
Sommary,  takii^  that  as  the  groundwork  of  the  ar- 
rangement,  on  account  as  well  of  its  authenticity,  as 
its  brevity,  the  printing  of  many  of  those  decisions, 
together  with  the  accumulation  of  additional  matter, 
stimulated  me  to  enlarge  my  plan,  and  to  take  a  more 
general  view  of  the  criminal  law,  in  which  I  was  fur-^ 
Ifaer  encouraged  by  the  friendly  communication  of 
f^her  MSS.,  as  soon  as  my  design  was  known,  fix>m 
any  gentlemen,  whose  names  I  should  be  proud 
Gcxmect  with  my  own  if  I  were  at  liberty  so  to  do. 

I  was  thus  drawn  on  by  degrees  to  engage  in  this 
sy  arduous  undertaking  before  I  was  weU  aware 

of 
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of  its  magnitode.  Let  thb  be  some  alleviatk»  of 
my  presumption  with  the  public :  snd  the  members, 
of  my  Qtvn  prafession,  who  can  alone  jusdy  estimate 
the  extreme  labourimd  difficulty  as  weU  as  the  paia* 
ful  anxiety  accompanying  an  attempt  of  thia  nature 
will,  I  trusty  ju<^  of  it  with  their  habitual  candour 
and  indulgence.  I  make  no  a|K>logy  for  the  lei^^ 
of  time  the  work  has  been  preparing  for,  m\d  in  the 
press:  I  am  more  afraid  that  the  importunity  of 
friends  has  led  me  to  hasten  the  puUieation  of  it 
sooner  than  I  ought  in  jxrudence  to  have  done:  but 
had  I  waited  till  I  had  satisfied  myself  with  my  own 
corrections  of  it,  I  know  not  wh^i  my  mind  wouk) 
have  been  relieved  from  the  burden  v^ch  has  al* 
ready  broken  in  too  much  upon  my  private  life. 

Having  been  led  to  mention  the  name  of  my  de- 
parted  patron  and  friend,  Mr.  Justice  Butter,  to  i^hose 
notice  and  regard  I  was  recommended  at  my  firat 
outset  in  the  profession  of  the  Law  by  one  whom  we 
held  in  equal  reverence  and  estimation,  I  trust  it  will 
not  be  thought  too  great  a  deviation  frotn  the  pur- 
pose of  this  introduction,  if  strongly  impressed  by  a 
sense  of  the  obligations  I  owe  to  him,  I  Portly  trace, 
and  add  my  humble  endeavour  to  continue  the  nie<- 
mory  of  his  many  amiable  and  excellent  qualities^ 
At  a  very  early  period  of  his  life,  having  been  ad- 
vanced to  the  rank  of  one  of  his  majesty's  counsel, 
and  being  puisne  judge  of  Chester,  he  was  in  tiie 
thirty-third  year  of  his  age,  on  thedeath  of  Sir  Richard 
Aston,  which  happened  in  the  year  1778,  placed  up- 
on the  English  bench  at  the  instance  of  Lord  Mans- 
field, who  recommended  him  to  tiiat  high  stati<Hi, 
from  having  discovered  in  him  those  talents  and  that 
knowledge,  which  pointed  him  out  as  the  ablest  as- 
sistant he  could  select  Srom  the  bar  of  the  court,  in 

which 


PREFACE-  ix 

vludi  he  presidetL  If  any  man  were  arrogant  encN^ 
itt  the  time  to  question  the  judgment  of  Lord  Mans- 
field upon  diat  occaskm,  the  very  active  and  able 
part  lAdch  Mr«  Justice  BuUer  sustained  in  the  ad- 
.  ministration  of  justice  for  more  than  seventeen  years 
during  which  time  he  sat  in  the  court  of  king's 
bench,  as  well  as  the  share  which  his  declining  health 
permitted  him  to  take  in  public  business  during  the 
six  years  he  was  a  judge  of  the  court  of  Common 
Pleas,  would  most  decidedly  {Mx>ve  the  discernment 
of  ihat  noUe  and  enlightened  magistrate,  who  left 
the  public  to  regret  as  little  as  possible  those  infir- 
mities, wMdi  prevented  the  continued  exertion  of 
his  own  splendid  talents,  when  to  the  abilities  of  the 
other  judges  of  his  court  he  added  the  industry,  sa- 
gacity, quickness,  and  intelligence,  for  which  Mr. 
lustioe  Buller  was  most  eminent*    And  perhaps  the 
wisdom  of  Lord  Mansfield's  recommendation  cannot 
be  moft  strongly  evinced,  than  by  recollecting  that 
the  whole  business  of  the  sittings  in  Westminster 
and  L(xid<xi,  during  the  two  or  three  last  years  of 
his  being  chief  justice,  was  conducted  solely  before 
Mr.  Justice  Buller;  in  the  course  of  which  many 
great  and  important  questions,  extensively  affecting 
the  real  and  commercial  interests  of  this  country, 
were  determined  by  him  with  a  promptitude  and ' 
justness  of  decision,  which  would  alone  place  him 
veiy  high  in  rank  among  those  judges,  whom  this 
country  has  been  used  to  regard  with  admiration  and 
reverence.    That  the  opinion  which  Lord  Mansfield 
formed  of  him  when  raised  to  the  bench  was  not  al- 
tered, when  he  himself  retired  from  office,  is  certain; 
for  it  is  known,  that  if  he  had  had  the  nomination,  he 
would  have  named  Mr.  Justice  Buller  as  his  sue- 

cessor. 

b 


X  PREFACE. 

cessor.^  In  regard  to  his  administntioii  of  oiihShal 
law,  it  used  to  be  said  of  him  by  those,  who  fiom 
their  situadon  in  life  were  most  Ifltely  Id  fef^  a  true 
judgment  of  that  part  of  his  character,  thalt  no  per- 
son if  guilty  would  choose  to  be  tried  l^  him,  but 
that  every  one  if  innocent  would  prefer  Mm  fix 
his  judge:  than  which  nodring  surely  can  describe 
more  emphatically  the  general  optnioR  of  his  gresi 
discernment  and  impartsality.  In  priTate  life  he 
united  the  most  amiable  temper  wsdi  the  most  fiank 
and  conciliating  manners,  and,  mthout  regarding 
his  own  time  or  trouble,  encouraged  by  the  kindest 
attention  aqd  the  moat  willing  asaistance  the  youngs 
er  members  of  that  profession  of  which  he  was  bim« 
self  a  distinguished  ornament. 

I  shall  now  proceed  to  make  a  few  general  remarks 
on  the  scope  and  conduct  of  the  work,  and  then 
conclude  with  mentioning  the  severalMSS.  and  pub* 
lications  which  are  referred  to  in  it. 

In  drawing  the  outline  c^  this  treatise  I  have  en- 
deavoured as  much  as  possible  to  class  together  kin- 
dred oiFences.  This  has  led  me  to  depart  in  some 
instances  from  the  more  usual  arrangement;  but  the 
convenience  in  practice  from  bringing  together  ap* 
proximating  offences  into  one  view  and  in  the  some 
volume,  will,  I  trusty  compensate  for  such  deviation 

*  In  mentioning  this  anecdote,  I  trust  no  one  will  saap^ct  me* 
of  intending  the  slightest  disrespect  to  the  late  Loixi  Kenyon> 
of  whom  it  has  been  justly  observed,  that  he  possessed  more 
juridical  knowledge  than  any  other  intermediate  successor  of 
the  learned  Hale;  my  sote  object  is  to  recoixl  the  testimony, 
which,  after  many  years  expeiience,  Lord  Mansfield  bore  to 
the  fitness  of  Mr.  Justice  Bullcr  to  fill  the  highist  judicial  situ-> 
atlon  in  the  Courts  of  common  law. 

from 
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firtn  die  beaten  potk    For  this  purpose  I  have  first 
.  ebssed  together  all  o&nces  against  religion  and  the 
dhordi  establishment.    Next,    such  as  touch  die 
person  and  majesty  of  the  king  and  the  allegiance 
due  to  him  as  the  si^reme  magistrate  of  the  state. 
Tim  daas  of  course  includes  several  offences  inferior 
to  High  Treason,  though  of  die  like  tendency, 
whioh  are  noticed  in  the  progress  of  the  principal 
inquiiy.     Next  are  classed  ofences  immediately 
a^uns£  ibtpersmy  amongst  which  I  have  ranged  such 
BB  reble  to  forcible,  clandestine,  and  illegal  mani-  * 
ages  fw  the  reasons  hereafter  suggested*     Then  fol- 
low ofiences  immediately  sagxaast  property  ^  beginning 
with  those  the  principal  object  of  which  is  the  gain 
crf'the  (dfender,  and  which  are  said  to  be  done  lucri 
causS,  and  ending  with  those  instigated  by  mere 
maliee,  inching  sudi  as  are  of  a  mixed  nature. 
These  conclude  ^  two  first  vdumes  which  are  now 
puUiBhed.     A  thfaxl  volume,  which  is  in  consider- 
ate forwardness  will  include  the  oflfences  of  which  I 
have  not  already  treated,  and  conclude  with  a  gene- 
ral view  of  the  practical  progress  of  criminal  pro- 
cee^ngs  fitom  the  arrest  of  the  offender  to  the  final 
coosonimalion  of  the  law. 

I  wished  much  to  have  brought  this  work  into  a 
narrowqr  compass,  which  might  have  rendered  it  in 
some  respects  moie  convenient  for  common  use,  and 
would  have  saved  me  much  time,  labour,  and  ex- 
pense; but  these  ends  could  not  have  been  obtained 
without  greatly  lessening  the  utility  and  value  of  the 
mi  .  Jals.  It  is  well  known  to  every  lawyer  that  in 
cti  ^jnal  matters  an  abhreviatkxi  (rf*an  adjudged  case 
b  *^  seldom  sati^ctory,  and  diat  of  a  statute  is 
ne  ../  useless,  and  can  never  be  ultimately  relied  on. 
In  "oany  instances  where  the  marginal  abstract  of  a 

case 
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case  will,  I  trust,  be  thought  to  give  the  ftiD  sob* 
stance  and  eSect  of  it,  yet  the  case  itself  could  not 
with  any  propriety  have  beea  omitted,  without  as^ 
suming  to  myself  an  authority  which  all  might  well 
cLi^ute,  who  wished  for  more  authentic  informatidift 
of  the  decision,  and  many  would  regret  on  account 
of  losing  the  precise  and  formal  precedent,  which  has 
its  use.     The  importance  and  necessity  indeed  of 
having  the  most  correct  information  at  hand  is  suf- 
ficiently obvious  to  those  who  practise  at  the  crown 
'  bar,  where  it  is  most  usual,  and  always  desirable 
for  the  ends  of  justice  and  the  influence  of  example, 
as  far  as  certainty  can  be  reasonably  obtained,  that 
the  trial  which  commences  should  without  intermis* 
sion  be  definitively  concluded  by  judgment.   With- 
out losing  sight  of  these  most  important  objects^  a 
faithful  transcript  of  all  the  operative  parts  of  the  sta- 
tutes^ in  question,  and  an  authentic  statement  of 
the  adjudged  cases,  I  have  endeavoured  to  abbre- 
viate all  general  matters  which  are  of  common  noto- 
riety, and  are  treated  of  in  other  well  known  books. 
Some  heads  which  are  grown  almost  obsolete  I  have 
very  shortly  touched  upon,  and  having  nothing  new 
to  add  have  contented  myself  with  referring  to  odier 
works  where  they  are  more  fully  discussed.     And 
as  the  object  of  this  treatise  is  confined  to  the  de- 
scription of  such  offences  alone  as  are  cognizable  in 
the  principal  criminal  courts  of  oyer  and  terminer 
and  gaol  delivery,  I  have  only  occasionally  noticed 
such  statutes  as  refer  to  the  jurisdiction  of  infoior 
magistrates  upon  summary  [N-oceedings,  where  I 

*  The  statutes  when  quoted  verbatim  are  put  within  invert- 
ed commas ;  but  those  are  omitted  in  some  instances  where 
the  purpose  was  of  a  secondary  nature,  and  sufficiently  answer- 
ed by  setting  forth  the  substance. 

thought 
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iboui^  they  might  explain  or  iQustrate  the  principal 
jualter:  it  was  indeed  the  less  necessary  to  swell  this 
work  to  a  still  more  inconvenient  size  by  their  intro- 
ductioQy  as  it  is  impossible  to  arrange  those  laws  in  a 
more  convenient  and  judicious  manner  than  that  in 
vsbkh  they  are  already  to  be  found  in  the  admirable 
vokimes  of  Dr.  Bum. 


EDWARD  HYDE  EAST. 


Adelphi  Terrace, 
May  180S. 
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TkefMnaring  U  an  Account  of  the  princifial  MSS.  refers 

red  to  in  this  Work. 

1 .  A  copy  of  a  book,  in  which  the  crown  cases  reserved  for  the 
opInioD  of  the  Judges  for  many  years  back  are  entered.  The 
original  is  in  the  custody  of  the  Lord  Ch.  J.  for  the  time  be- 
ing of  the  Court  of  King's  Bench.  The  determinations  are 
entered  shortly,  sometimes  with  the  reasons,  but  generally 
without.  This  deficiency  I  have  been  enabled  to  supply  for 
the  most  part  by  the  assistance  of  the  private  MS.  next  af* 
ter  mentioned.  This  book  is  cited  as  MS.  Crown  cases  re- 
served; abbreviated,  MS.  Crown  cas.  res. 

9.  Copies  of  the  reserved  cases  above  referred  to,  'vi^iich  were 
delivcTed  to  the  several  Judges  before  they  met  to  consider 
f^ihemj  with  their  memoranda  or  notes  of  the  grounds  of 
the  determinations.  I  have  been  liberally  fovoured  with  .com- 
munications of  this  kind  from  several  of  the  Judges,  which 
are  quoted  as  MS.  Jud.  or  MS.  of  the  Judges.  Part  of  these, 
I  may  now  mention  without  breach  of  delicacy,  as  having 
been  communicated  to  me  by  the  late  Mr.  Justice  Gould  and 
Mr.  Justice  Buller,  and  which  have  the  sanction  of  their  names. 

3.  Lord  Hale's  Summary,  interleaved  with  MS.  corrections 
and  additions.  This  MS.  compilation,  though  began  before, 
(probably  by  Mr.  Stow  a  gentleman  at  the  bar)  was  put  into 
its  present  form  by  Mr.  Justice  Yates,  whose  son  is  now  in 
possession  of  it.  Copies  of  it  were  communicated  to  different 
Judges,  who  have  contributed  from  time  to  time  the  fruits  of 
their  own  experience.  My  own  copy  was  taken  from  one  in 
the  possession  of  the  late  Mr.  Justice  Buller.  The  work  was 

*  bound  up  in  three  volumes,  according  to  which  I  have  cited 
it  by  the  description  of  1.2.  and  3  MS.  Sum.  and  I  have  ad- 
ded the  page  of  the  MS.,  because  copies  of  it  are  now  in  the 
hands  of  many  gentlemen  of  the  profession.  The  greatest 
part  of  the  work  is  a  compilation  from  printed  books,  chiefly 
from  Mr.  Justice  Foster's  Treatise  on  the  Crown  Law,  Lord 
Hale's  and  Hawkins'  Pleas  of  the  Crown. 

4.  One  volume  of  MS.  is  cited  by  the  name  of  MS.  Tracy,  by 
which  Judge  it  was  compiled  as  a  comment  on  Lord  HUe's 
Summary.  A  copy  of  this,  which  is  occasionally  referred 
to  in  Mr.  Justice  Foster's  treatise,  was  communicated  to  me 
by  Mr.  Justice  Lawrence. 

^.  A  similar  compilation  by  Mr.  Justice  Burnet.  The  original 
is  part  of  a  most  valuable  collection  of  lawMSS.  made  by  Lord 
Chancellor  Hard wicke :  a  copy  of  which  was  furnished  to  me 

by 
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by  his  descendant,  my  worthy  friend,  the  Right  Honoarable 
Charles  Yorke.  This  is  eited  as  Burnet's  MS.  Summary, 
or^  MS.  Burnet. 

6.  Lord  Holt's  MS.  from  Uie  last-mentioned  coUecdcu. 

7.  A  MS.  vohime  of  Crown  cases  communicated  by  ihe  late 
Lord  Ashburtoo  to  Mr.  Justice  Heath,  by  wfoom  I  waa  fa- 
toured  with  a  copy.  These,  which  are  cited  as  MS.  Dun- 
ning, were  taken  by  his  Lordship  whe6  at  the  bar. 

6»  A  MS.  woiiL  of  the  late  Mr.  Serjeant  Forster,  being  a 
Treatise  of  the  Crown  Law,  and  probably  intended  by  him 
for  publication  had  he  lived  to  have  given  it  the  finishing  re- 
TiaaU  Mr.  Bolton,  whose  property  in  it  was  derived  tmme- 
&tely  from  the  author,  very  liberally  confided  the  custody 
of  it  to  me, with  liberty  to  make  what  extracts  from  it  I  pleas- 
ed. But  as  I  found  that  the  author  had  been  working  upon 
materials  similar  for  the  most  part  to  my  own,  the  use  I 
hare  made  of  his  treatise  has  been  very  sparing,  confined  al- 
together to  a  few  original  cases  which  had  chiefiy  fallen  un- 
der his  own  notice,  and  which  I  have  marked  with  his  name. 

9.  fiiSS.  of  Mr.  Masterman,  sometime  since  Secondary  of  the 
Cmwn  Office,  for  the  use  of  which  I  am  indebted  to  Mr. 
Barlow,  the  present  Secondary,  to  whom  they  belong. 

10.  Two  Tolumes  of  MS.  cases,  cited  as  Shapldgh's  MS.,  the 
name  of  a  gentleman  formerly  at  the  bar,  who  it  was  once 
suggested  to  me  was  probably  the  author.  I  have  since  how- 
ever had  reason  to  doubt  the  information.  They  were  com- 
municated to  me  by  Charies  Short,  Esq.  the  Clerk  of  the 
Rules  on  the  plea  side  of  the  Court  of  K.  B.  who  received 
them  from  a  relation  of  his  at  the  bar  long  since  deceased; 
but  he  knows  not  by  whom  they  were  taken.  Mr.  Justice  Bul- 
let, who  formerly  inspected  them,  gave  them  the  praise  of 
accuracy. 

1 1.  A  few  MS.  cases  taken  by  myself,  or  communicated  to  me 
by  frienda,  for  whom  I  am  gladly  responsible.  These  are 
simply  marked  MS. 

Of  printed  books  with  varying  editions,  it  may  be  useful  to  re- 
mark those  which  I  have  used : 

down  Civciiit  Comp.  1738,  in  the  first  part  of  the  work,  and 

latterly  the  edition  of  1799. 
Dahon'a  Justice  fo.  edit.  1727. 
Leach's  Crown  Cases,  2d  edit,  in  the  first  part  and  latterly  the 

edition  of  1800,  in  two  volumes. 
State  Trials,  Hargrave's  edit       Statutes,  Runnington's  edit. 
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Ik  the  fittfmmg  Addenda  wOtbe  JhtOtda  few  caset  which  were 
noi  detided  m  time  to  be  noticed  in  their  firofterfUaeea  in  the 
firejgyn9  e^the  IVork, 

Bcajafnin  Pooky  was  tried  before  Lawrence,  J.  at  the  Old  Pooley's  case, 
Baaejr  in  l«)l,  and  cofnyicted  on  an  lodictBaent  founded  on  y^^{^%  q 
tibe  Hat.  T  Geo,  3-c.  50.  a.  2.  charging  him  with 'stealing  out  3.  c.  50.V2.*'' 
«f  the  poai-ofllce  a  letter  sent  to  be  delivered  by  the  post.    It^*  "^  f^^ttw/ 
ipfeaaed  in  evidence  that  the  prisoner  was  em|^yed  in  the  JJe'/Kj^^^^. 
Fenny  Poet  department  as  a  charge-taker  and  as  a  letter-car-  ami  therefore  a 
tier;  and  that  as  charge-taker  the  letters  arriving  by  the  ^^^-""^il^fof^^. 
tni  Poit}  which  were  to  be  delivered  by  the  carriers  of  the  ing  out  of  the 
Penny  Post  of  the  eastern  division,  were  deUvered  to  him  ^^^f^^i^ 
be  divided  according  to  the  different  walks  of  the  Ietter<iCar-e<//>>'  thepowt, 
fiefs}  and  that  he  did  not  deliver  the  letter  which  was  the^^'^^'^^- 
flubjectcC  the  indictment  to  the  letter-carrier  within  whose  walk  s.  sa) 
the  person  lived  to  whom  it  was  directed ;  but  that  he  after- 
wards opened  it*  and  took  out  of  it  a  checque  or  draft  for  200/. 
SB  the  Stratford  Place  hank,  drawn  on  unstamped  paper  by  a 
person  Kving  ab6ve  SO  miles  from  Stratford  Place.   It  "was  oh-  Draft  on  m. 
jected  for  the  prisoner,  that  this  draft  being  on  unstamped  pa-*^*'''*iJ*'^/»' 
per  could  not  be  received  in  evidence  as  a  medium  to  sdew  in  eoidencefor 
that  the  prisoner  had  stolen  the  letter :  but  the  court  over*ru-  collateral pur» 
kd  the  objection,  being  of  opinion  that  the  draft,  though  ^^-^^ofmce^f^ 
stamped,  might  be  received  in  evidence  for  collatend  purposes,  «tea/i;r^,  ^c. 
though  not  for  the  purpose  of  recovering  the  money  contained 
in  it.    But  the  Court  entertained  doubts  whether  the  second 
aec^on  of  that  act  ap^died  to  Bervantk  of  the  post-office,  against 
whose  misconduct  the  first  section  of  the  act  Was  intended  to 
guard;  and  from  which  it  might  be  inferred  that  the  Legislature 
cKd  not  conceive,  that  the  embezzling  a  letter  by  those  servants 
was  a  larceny  s  and  Strutt's  case.  Leach,  100.  was  referred  to, 
wheve  Narcs  and  WMles  Justices,  and  Glynn  Serjeant  Record- 
er were  of  that  q^nion.    On  the  23d  of  June  1802  all  the 
~  ;e8  agreed  that  the  conviction  was  wrong,  being  of  opinion 
the  2d  section  of  die  stat.  7  Geo.  3.  c.  50.  did  not  extend 
*ie  servants  of  the  post-office ;  which  opinion  was  fom^ded 
iomparing  that  section  with  the  1st  and  3d  Sections  of  the 
The  prisoner  was  accordingly  recommended  for  a  pardon. 

c  John 
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Harris's  case,       John  Harris  wis  tried  befiiro  Rooke»  J*  at  Salop*  March 
MS.  Jud.  1801,  for  wilfully  shooting  at  Thomas  Banks ;  and  being  con- 

£laci  Act  for  ^ctedf  received  sentence;  but  execution  was  respited  to  take 
firing atonevho  the  opinion  of  the  Judges  on  the  foUowing  fiu:ts.  Thomas 
viritoffiMteuiom^^^  ^^^  ^^^  ^  warrant  fixun  the  sheriff  of  Salqp  t^  #jce- 
vith  a  vmrrmi,  cute  a  writ  of  possession  on  the  prisoner's  houjMk  The.  w;^ 
^riJ^^^ti^^"^^  ^^  addressed  to  three  persons,  the  sheriff 's  baiUffs,  and 
serted  after  the    after  it  WM  sealrdj  but  dtfore  it  VMu  aent  out  qfihe  nfi/ee^  an  in- 

^alinp  by  the  terlineation  was  inserted  by  the  under-sheriff  in  these  words; 
9kerifff  bat  before  .       •*" 

delivery  out  of    ''  and  tp  Jcremiah  Powell  and  Thomas  Bank&»  my  bajJib  on 

iJ^^'^^/r       "  **^'*  occasion  only.**   Powell  and  Banks  went  to  the  prifoiier'a 

held  good!         house  to  execute  the  writ  of  possession,  and  d^siftd  admit- 

(Post  cb.  8.      tance.   The  prisoner  looked  out  of  the  window^  and  they  shew<« 

'  ed  him  their  warrant.   The  prisoner  said*  that  the  iSrst  peraoa 

.  who  came  in  he  would  blow  his  brains  oyt.    Banks  tf^  went 

ibr  more  help,  and  returned  with  another  man.    They  then 

burst  open  the  door  of  the  house,  and  the  prisoner  fired  ahlvi^- 

derbuss  at  them,  and  wounded  Banks'  very  severely. in  ih^ 

knee.    It  was  objected  by  the  prisoner's  counsel  at  the  tnalt 

first,  that  the  warrant  gave  no  authority  to  Banks  or  Powel^ 

Vide  Padficld  v.  their  names  being  interlined  after  the  seal  was  affixed  to  it. 

others,  Willes'  Secondly,  that  the  prisoner  havings  shot  at  Banks  in  his  owa 

Kcp.  411.  house,  tiJs  was  not  within  the  meaning  of  the  status.    But, 

ferrcd  to"  "^  ^^  Judges  held  the  conviction  prq>er. 

Martin's  case,       Robert  Martin  was  tried  before  Graham  B«  at  thej)erf>7 
MS.  Jud.  assizes,   March   1301,  upon  an  indictment  on  the  btat«  U 

Indicttnent  char-  ^      ur- 

ging that  thepri-  Geo.  3.  c.  28. ;  the  first  count  of  which  chaiged,  that  the  pn*. 

T^JST  '*'  jlf^soncr  on  the  Uth  of  February^  in  the  4 1st  ytar  of  the  Kii^ 
uttereiUiuecoin  ^"^  P^^^  of  false  and  counterfeit  money  made  to  the  likeness 
to  w.  c  know-  of  a  shilling,  as  and  for  current  money  of  the  raalmf  did  ilker 
\fat]^the  s^d  ^®  ®"^  WUHam  Coxen^  well  knowing  the  same  to  be  «pu»Jfer- 
14th  of  Februa.feit;  and  that  the  said  Robert  Martin  on  the  mad  \Uh  i^Fe* 
Irf*  ^«y  ^  ^^' ^"^^^'''^  oie  other  piece  of  counterfeit  money  made  to  the. like- 
19  tujficientto  ^ess  of  a  shilling,  as  and  for  current  money  of  the  realms  did 
vtarrant  the  high-  utter  to  one  J^hn  Longden^  well  knowing  the  saa&e  to  be  c^u»> 
vuindb^^t.  I5t^'*i'>  against  the  form  of  the  sutute.  There  was  a  second: 
G.  2  e.  28.  t.  3.  count  for  a  single  utterance  to  Wm^  Coxen.  The  jury  found 
ZS^t;TJ^r.r,  a  verdict  on  the  first  as  well  as  second  count,  on  evidence  of 
the  tame  dq)^.'for]inomn^\y  uttering  bad  shillings  twice  on  the  14ith  of  Fet^ua- 
the  day  at  laid  it  ^^  ^^  jt  was  moved  in  arrest  of  judgment  for  the  increased 

matertal.  '  *  ^  ,  , 

(ride  port.  ch.  4.  punishment, 

«.  39.) 
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pamriunent,  Ifiat  the  charge  in  the  first  count  for  the  second 
vnerance  was  uncertain,  being  hid  on  the  said  14M  ^  Fe^ru- 
•fy,  instead  of  feUowihg  the  vords  of  the  statute  and  laying 
it  **«Btliesaike  dbrjr;"  inasmuch  as  evidence  of  an  utterance 
at  waxf  line  before  the  indSetnlient  found  would  (it  was  said) 
siipfittrt  the  §tm  ptxt  of  the  charge ;  and  therefore  that  it  did 
not  nccpsaaray  appear  on  the  foce  of  the  indictment  that  the 
tttteripgs  w«re  both  on  the  mme  day.  The  question  was 
tfaerenpon  reserted  for  the  Judges,  Whether,  as  the  case  was 
prwtdf  the  charge  of  the  second  utterance  in  the  first  count 
vdMid? 
At  a  conference,  on  Ae  SHi  of  June  1801,  to  which  time  P7d^  Carlisle  v. 


-Uie  case  was  adRoonied,  the  Judges  were  of  opinion  that  the  J^e^rs.  Cowp. 
.-  mi.-..     J.         *r,  o71.  Johnson  v. 

iPuictmeiK  was  goodi  for  that  on  the  face  of  it  the  utterings  Pickett,  £. 

i^ipeared  to  be  on  the  same  day :  and  though  when  the  day  ^^  ^^^'  ^• 
was  not  materia],  the  iact  might  be  prored  on  a  day  different  4  xmri  Rep.^*^* 
fiKiaa  dte  day  hid;  yet  where  it  was  not  indifferent  the  precise  590. 
thne  laid  must  beproved :  and  that  in  this  case  it  must  be  ta- 
ken tfiat  ft  was  proved  that  the  Defendant  uttered  counterfeit 
eoia  at  two  difieroit  times  of  the  same  day. 

An  toifietment  charged  that  heretofore,  viz.  at  the  general  ^3**^*^  ^^' 
qaaftt  aeaaions  of  the  peace,  See.  holden  at  Guilford,  &c.  on,  ms.  Jud. 
ice.  via.  the  15th  of  July,  40  Geo.  3.  before,  &c.  justices  o£^n  indictment 
mr  Lord  the  Kmg  assigned  to  keep  the  peace,  &c.,  the  ^^-jjef^aianJ 
fendant,  by  the  name  and  desciiption  of  Michael  Michael  oty  before  that  time 
lie.  was  m  dnejorm  qfkm  tried  and  convicted  by  a  certain  jury  '^'l^^/^'^' 
af  the  eoonty,  duly  taken  and  sworn  between  our  said  Lord  the  knaming  it  to  6e 
KinyaiMi  die  said  M.  M.  in  that  behalf,  on  a  certain  '^^^-j^j^ ^"^1^' 
aiqit  then  ^depending  against  him  the  said  M.  M. ;  for  t)MXa6<Mt%mat7fe 
the  wMM.  M.,  on  the  10th  of  July,  40  Geo.  3.,  with  force  ^««»  f"*  «#/©- 
and  anas  at,  Itc.  one  piece  of  felse  and  counterfeit  money  2)i«.^^^>|^^ 
aiade  andcoimteffehed  to  the*llkeness  and  similitude  of  a  piece  vjhich  he  vku 
of  good,  kwfel,  and  current  money  and  gold  coin  of  this  realm  'il^^'{^j/^ 
called  an  half  ^inea,  as  and  for  a  pie^e  of  good,  lawful,  and  and  convict- 
corrent  tnodey  and  gold  coin  of  this  realm  called  an  half ^"» j?'*^f^*«^^«' 
gainea,  lodawftrily,  unjustly,  and.  deceitfully  did   utter   to  there  to  be  impri- 
ow     1.  Senior;  he  the  said  ML  M.  at  the  time  when  he  •^"^^ for  a  year 
»         red  the   aaid  piece  of  fidse  and*  counterfeit  rnoaeyj^^j^JI^^^'" 
tbc     olid   ^ere  well  knowing  the  same  to   be  felae  and^u^t;  and  then 
co«  ^eifett :  and  that  he  the  said  M.  M.  at  the  time  when  ^'"S  *^ 

L  •         •  i»   A  HAVING  BSBV 

BC     -ntered  the  said  piece  of  false  and  counterfeit  money  so  con victsd 

2^  AS  A  common 
VTTERBlt  OF 
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rALsc  teoNBT  tw  ttforesaid,  viz.  on  tihe  said  10th  df  Jolf)  400eo.  S.  iBt^te« 

Ae«/terwarfl5ir       i^j^^i    ^^j^^^^  j^j^  ^^  g^^l  ^    ^     ^^^  ^j^^  curtodf  ttOd   tM« 

kfurmtngly  uttered  ^  '  ' 

ofAer  ba$e money.  Session  of  him  the  said  M.  M.,  one  otfier  pieoe  of  Mnt  and 
i£^'  a''^'  oounterfeit  monef,  made  and  ooumcrfeited  to  tbe  iiloenenwul 
C(Mrt%fJe  similitude  of  a  piece  of  good,  latirful,  and  carraint  mantfrnwi. 
oAom  he  tpat  g^yer  coin  of  this  realm,  called  an  half  oitnro,  iie  tlie  mhI  M. 
victedfor  the  ^'  ^^^  ^^  there  well  knowing  the  said  latt-m^eiwtiBBed'^fMOe 
Jint  offence  ad-  of  felse  and  counterfeit  money  to  t>t  false  and  comiiterfilt  $  in 
To^BE  A  COM-  co'^t^"*!"'  ^c.  and  against  the  form  of  Ae  statute,  fcc  «id 
ICON  uTTBRER  agEinst  thc  peace,  Sec;  and  thereupon  it  was  considered  mud 

or  FALSE  MO-  adjudged  by  the  said  court  that  the  said  M.  M.;  fiH' tie  vinde* 
NEY ;  thwgh  the     ^      ^         ,     ^  ^  .*.,.,.  .  ..«.  • 

,ttat.  15  e^  16  G.  meanor  and  offence  aforesaid  in  the  mdictnsentabOTCJpecliMl» 
2.  c.  28.  taye,  should  bie  imprisoned  in  the  >cominDn  gaol  of  the  oownt^afepe* 
at  U  detcHMin  ^^^  ^^  ^^  space  of  one  year,  and  until  he  found  sorelies  lor 
thefirH  indict'  his  good  behaviour  for  two  years,  to  commence  Ihym  tise  ex* 
^M^B  AND^  P«ration  of  the  first  year,  himself  to  be  bound  in  «0i.  tfid  two 
TAKEN  TO  BE  suretios  to  be  bound  in  30/.  each ;  as  by  the  record  €horeo£ 
T^^^'iSe!'^' ^^^  more  fully  appear.  And  further^  flee,  that  the  aaidlML 
(Post.  ch.  4.  M.  late  of  L.,  labourer,  having  been  to  convicted  si  a 
t.  29.)  tUterer  of  false  mortey^  afterwards,  via.  on,  Bee.  wktiiMtB 


arms  at,  &c.  one  piece  of  false  and  counterfeit  money,  made 
and  counterfeited  to  the  likeness  and  similitude  of  a  pieoe  c»f 
good)  lawful,  and  current  money  and  gold  ooin  of  this  rcftloit 
called  a  seven-shilling  piece,  as  and  for  a  piece  of  good*  law* 
fill)  and  current  money  and  gold  coin  t£  this  reaku  ciiled  a 
seven-shilling  piece,  unlawfully,  unjustly,  deceftMlf)  and 
feloniously  did  utter  to  one  T.  L.,  he  the  saM  M.  M*  at  the 
time  when  he  so  uttered  the  said  last-mentKined  fineoe  of 
ialse  and  counterfeit  money,  then  and  there  wett  knowing 
the  same  to  be  false  and  oounterfeit,  m  contempt,  ice.  aad 
against  the  form  of  the  stat.  &c.  and  agahist  the  t>eaieB9  8cc 
There  was  a.  second  count  differing  flrom  tlie  first,  in  charge 
ing  the  prisoner  with  haaing  been  so  conifuTedoB  aJbrHtdd^  m* 
stead  of  the  words,  ^  having  been  conviaed  a»  a  common  uiicr* 
er  ofjulee  money." 

The  prisoner  being  convicted  on  this  indictment  befbtoe  Mt. 

Cotmnon  Serjeant  (Silvester),  the  following  objection  was  ta- 

ken  in  arrest  of  judgment,  which  was  reserved  fbrthe  opinion. 

of  tbe  Judges.    That  in  stating  the  original  reooid  and  judg^ 

[  sxi  ]      ment  of  the  court  of  quarter  sessions,  it  is  not  stated  tkat  the 

Court 
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OMI'dii  4H|NhP^  thd  Defcddttit  ^  de  a  toammA  nltererj  hitk 
mfy  that  they  ocMdered  and  adjudged  the  pnsocier  to  be  ira* 
priNMitwvlTeiaoiithsy  and  to  find  surety  for  fan  good  beha- 
visvr  te  two  yearn  nMce. 

Ob  the  5|ii  of  Maj  1802,  tius  JcKlges  en  a  oonFenence  held 
tfie  uuiwuitn  vight ;  and  that  it  was  not  necessary  that  tiie 
CiMHteiioykI  ailfu4gt  the  Defendant  to  be  a  common  uttvrfri 
Itoai^  tl» eUMU  15  &  16  Geo.  2.  c.  2^.  says  foe  shall  he  cAtphm 
«f  entf  IbJkw  io  6«4I  rommoK  uttenri  that  being  a  oonclusien 
of  tevs  sMi  it  being  sulficient  for  the  Court,  before  whom  a 

eonviGted  «f  an  offence  within  the  statute,  i»llt  '^l^^'^ 

^       case,   and 

to  suwir  the  punishment  inflicted  by  law  on  the  Smith's  case, 

post  ch.  4  8. 29. 


iolB  lackaoB,   and  William  Shipley,   together  with  oile  Jackson,  and 
hkex  Morrta,  iwc  ehai^ed  with  robbing  W.  S.  in  the  ^"^-^^^/^l^* 
ing^miae  of  S.  Rowe,  bi  the  parish  of  Gidling,  in  the  coton*  Spring  assizes, 
ty  flf  Motbngham.    The  pirosecutor  proved  that  while  he  Was  J^^^>  ^^''^ 
in  fak  fiuber*a  bam  in  the  afternoon  of  the  8th  of  ms.  J^. 
y  9ti  Gi()fiDgi  Shipley  and  Morris  catne  and  dsbid  ^^^  cc»»«'<»*^o6. 
if  W,  s'  nfed  there;  being  told  by  the  prowjcutftr  that  h«t^,;  j,^"^ 
tile  maB)  they  asked  him  if  he  remembered  being  with  tberupon  a  threat 
iers  a-while  back,  and  lying  with  them,  and  being '^.^^'''i?'^*'^    , 

_  .  .,«..         fc  ^         '^''^  *"»  unnatural 

1  in  tbe  emrmatiYe,  they  toM  him  throne  ^X  iht  crime,  the  money 
.  named  Jackson  had  said  that  he  (the  prosecutor)  had!^'^*^  '^^^^^ 
him ;  that  Jackson  bad  come  o^r  to  Carhon,  and  that'™X  tlTelt  "^ 
iCdiepfnaecutor  did  not  come  and  make  It  up  with  J9ick$ion'niade,andnotaf- 
Ae  latter  wouki  ccrtately  foUow  the  law ;  but  that  if  he  went^^^jj^^ 
Acfeond  made  it  up  with  him  there  would  be  no  more  of  \t.and time/or  the 
Hk  BNSecutor  answered  that  he  knew  nothing  of  the  Bort,^f ''^'^  ^  ^- 

.-  ,,  s.  ,**,^  liberate  and  pro- 

bm  that  he  would  go  and  hear  what  Jackson  had  to  say.  cure  attietance, 
Shipley  aad  Morris  then  went  aWay,  and  the  prosecutor  {QlmandeepeciaUyaf- 
towed  them  to  a  public  house  kept  by  S.  Rowe  at  Carlton,  ^^^^^jf*' 
wliSlii  he  also  found  Jackson  and  another  soldier.  They  there  va«  <^n  preeent 
had  sone  eoaversatioo  in  a  private  room,  in  which  Jackson  ff '^^ ''""^ ''*** 

*  tne  money  voae 

the  same  charge  against  the  prosecutor  of  his  hav-^paid:  though  the 

vnaaCtirally  abused  him,  which  the  other  positively  de^/^f^^.**^  parted 

*  J  }  and  at  last  Jackson  told  the  prosecutor  that  if  he  ^oMifromflJ^f^, 

htm  tbe  expenses  there  should*  be  no  more  of  it.    The  ^^g  A'«  character. 

QSecutor  sai^  he  was  willing  to  pay  any  thing  in  reason ;  \  y^\ 

Jackaon  left  it  to  Morris  and  Shipley  to  make  .up  the  ac- 
vunt;  when  they  set  down  in  writing  these  articles,  as  men-      [  xxii  ] 

tioned 


-M  >   i    T  H 
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tioned  by  Jackson.   "  Doctor  1/.  1 U.  6im   For  almiiiig  me  l/« 

8«.    Morris  10«.   Shipley  5«.   The  other  soldier  Sirt'fid.  (Cast 
up  aiKl  making  together)  3/.  17«."   They  aaked  however. fovr 
guineas  in  all' of  the  prosecutor,  who.  said  he  had  no  mtohxmo^ 
ney,  unless  they  would  trust  him.  Morris  said  ,tb^y  must  JNNr» 
the  money  with  them.    The  prosecutor  told  th«m  hie  had.JMNifr 
unless  he  could  get  it  of  his  parents,  and  he  asked  obh:  of 
them  to  go  out  with  him,  and  Shipley  accordingly  w«Dt  wkk 
him.   The  prosecutor  swore  that  he  was  much  frightened  and 
hurried,  and  did  not  know  what  best  to  do.    He  with  Shipley 
went  to  his  mother's,  where  under  pretence  that  a  sqUicrhiKl 
been  hurt  he  obtained  from  her  &i^  guineas  >  apd  in  their 
way  back  to  the  public  house,  the  prosecutor  stoi^md  at  tha 
house  of  one  W.  Shelton,  whom  he  desired  and  finally  prevail*  • 
ed  upon  to  go  along  with  him.    Shelton  inquired  what  i^s  the 
matter,  and  being  informed  by  Shipley  of  the  nature  of  tho. 
charge  against  the  prosecutor,  declared  his  disbelief  of  it,  ao4 
that  if  it  were  his  case  he  would  not  pay  the  money.   Shiptey 
said,  that  if  the  prosecutor  did  not  pay  it,  it  would  cost  him 
50/.  or  100/.,  or  perhaps  his  neck;  that. he  himself  was  a. 
constable  and  should  go  for  a  warrant  the  next  morning*  Thus 
language  lightened  the  prosecutor  very  mi^ch.   9e  returoe^ 
to  the  public  house,  together  with  Shipley  and   S)»eltoo» 
whefe  he  found  Jackson,  Morris,  and  the  other  soldier  io  the 
room  where  he  left  them.   After  seating  himself  a  minute,  .or. 
two  he  laid  the  money,  amounting  to  four  guineaSf  Qf^  the 
table,  and  asked  who  would  take  it  i  they  all  said  JacksoQ» 
but  Shipley  took  it  up ;  and  amongst  them  they  returned  back 
UK.  shillings  to  the  prosecutor,  half«a-crown  of  which  was 
said  to  be  for  his  ftiend's  expenses  (meaning  Shelton).    The 
prosecutdt*  asked  for  a  receipti  "but  was  told  by  Morria  that 
his  friend  would  do  as  well.   Shelton  inquired  what  daetar 
Jackson  had  applied  to,  but  only  received  eMSsive  answ^rvs* 
The  prosecutor  then  swore  to  the  fitlsehoodof  thaichaiigfitai 
said  that  he  was  scared  at  it,  and  that  was  the  reaaiMkwbyha 
parted  with  his  money.    It  appeared  on  the  cross  exapiioation 
that  Jacksoh  had  first  made  the  charge  on  the  4th  of  Febru*  ' 
ary,  the  morning  after  the  night  they  had  hiin  together;  but 
he  did  not  repeat  it  then,  and  they  continued  eating,  and 
[  xxiii  ]      drinking  togethei*  for  several  hours  after.    That  after  this,  the 

prosecutor 


ADDENDA. 

^■d  lieafd  of  his  haTing^  repeated  it  in  several  com- 
iMdtk  bad  CMised  him  much  agitation  of  mind  in  the 
JBleivaL  aiidloii  eonfirmed  the  prosecutor's  account  as  to 
vhaa  happened  id  Ilia  presence ;  and  swore  further,  that  as 
dMf  wtn  going  into  the  public  house  he  called  the  prosecutor 
batk,  and  advised  him  not  to  pay  the  money.  He  added^ 
dNt  tke  prosecutor  was  quite  scared  out  of  his  wits. 

Wwona  the  whole  of  the  evidence  it  seemed  highly  probable 
thit  iAe  charge  was  fidse,  and  had  been  fabricated  by  Jack- 
Ibtftbe  porpbato  of  extorting  money.  Shipley's  defence 
fbathe  knc^  nothing  of  the  matter  but  from  Jackson, 
vho  Inid  persuaded  him  of  the  truth  of  the  charge.  Gra- 
hatfi  B.  in  summing  up  the  evidence  observed^  that  the  felo- 
nious and  violent  taking  from  the  person  money  to  »ny 
smdivity  by  putting  him  in  fear,  constituted  robbery ;  and 
that  in  law  it  amounted  to  such  a  taking  if  the  party  delivered 
hb  maaef  under  the  pressure  of  great  terror.  And  he  pointed 
out  fo  the  Jury  the  several  circumstances  of  the  case,  which 
flhewed  that  the  prosecutor  was  strongly  impressed  not  only 
vidra  fcar  of  shame,  but  of  a  prosecution  that  might  endan- 
ger his  life. 

Jdkee  coDvicdoii)  sentence  was  passed  on  the  prisoner ;  but 
execttlion  was  respited  on  a  doubt  conceived  by  the  learned 
Judge  wiwtlitr  this  case  did  not  go  somewhat  further  than 
others  of  tlie  kind  which  had  been  decided,  and  was  still  fur- 
ther removed  1ftt>m  the  common  acceptation  of  robbery;  the 
priocipd  circomstance  of  difference  being  the  presence  of  the 
ptoseeufeor's  friend  during  the  transaction. 

In&nCtf  term  1803  the  Judges  met  to  consider  this.casei 
and  a  majority  of  dbem  were  of  opinion  that  it  was  not  jt)b- 
bcry;  ^Mgh  the  money  were  taken  in  the  presence  of  the 
prosecmWf  attd  the  fear  of  losing  his  character  Were  upon 
kbn  at  the-  tine*  Most  of  the  majority  thought  that  in  order 
to  coDititala  robbery  the  money  must  be  parted  with  from  an 
inmedhte  appvehennon  of  present  danger  ufion  the  charge  be- 
mgmadef  and  not  as  in  this  case  after  the  parties  had  ^efiara- 
iedf  and  lie  prosecutor  had  time  to  deliberate  upon  it,  and 
ap  '  far  assMtUMse^  and  had  applied  to  a  friend^  by  whom  he 
ITS      '"-ised  nottopayit,  and  who  was  actually  present  at  the     [  xziv  ] 

very 
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TCrf  time  wlien  it  tras  pMt  afi  whicli  c»fried  Am 
ance  more  of  a  composttion  of  a  prbscetitlOD  tlian  k  dfc( 
fobl>erf ;  an^  seemed  more  ^e  a  calcutatkm  Hflic^er  k 
better  to  lose  Us  money  or  'mk  IA%  clMHiCler.  Oiwh  of  ti» 
Judges  who  agreed  that  h  was  not  vMierf  went  ufifNi 
ground  that  thei*e  Was  not  a  emi9>mh^  fear,  tueh  m 
operate  in  constantem  vhum,  frotn  the  ^me  when  the 
iras  demanded  ttlt  it  was  paid ;  Ibr  in  the  interfal  heowM 
have  procored  assistance,  and  had  taken  adirioc  The  immn 
ity,  who  held  the  case  to  be  robberf,  thovght  the  qnettiaittaoiiN 
eluded  by  the  findrng  of  the  jufy  that  the  prMeentor  Itad  tmvC* 
ed  witfi  hts  money  through  fear  cofHifmiftg  at  the  tiiBe  ;  wMeb 
fefl  m  with  the  definition  of  robbery  long  age  adopted ^nl 
ed  upon  ;  and  they  said  that  it  would  be  dillkiftt  to  draw 

•  ^^^  ^^^'    T^^^  t^is  sort  of  fear  so  far  dHfered  from  ei , 

^n  do  not  in^  a  ^  ^^^  hodiJy  fear,  that  it  was  not  Rlkely  to  h*  dispdkd  ttMft 
-great  measure  those  cases  by  harrng  the  opportunity  of  applying  to 


man's^case*"^^*^"^^^  or  others  for  assistance ;  for  the  money  w«»  giiiea  la 
post.  728.  '       prevent  the  public  disclosure  of  the  charge. 

« 

Hobson's  cate,  John  Hobson  was  tried  upoif  an  indictment  oil  the  stet  %9 
Lent  Assies,  ^^^*  3.  c.  85.  for  receiving  money,  by  Thtae  of  hia  emplof- 
1803,  cor.  ment  as  servant  to  one  Thomas  Heighway,  on  aisaouat  of  tiie 
MS*'jud  *  J-  said  T.  Heighway  his  master,  and  fraudliiciitly  atefffChig  mtd 
Where  a  terwrnt  embezzling,  and  so  stealing  it;  the  indietment  atafiaig  the 
WW  intrusted  by  money  to  be  the  property  of  the  maa^.  After  Chambrey  J. 
ce;«e  money  for  ^^  summed  up  the  evidence  to  die  juryt  tiie  piiacmar'g  ccmhi- 
kimin  the  county  se\  suggested  an  objection  that  there  waano  pvoof  of  aay-fiM 
tHuttngl^  arising  in  the  countfof  Sdoiy  raffitient  M  giT»  jorMSctwa 
him  in  tfie  county  foT  trial  of  the  offoncein  that  county.  The  prool  (w^  hf  m^ 
^L^  !h*T^  relates  to  the  objection}  was,  that  the  raaidcnec  of  the  maacer 
euch  receipt  *fV  was  at  Litchfield  in  Stafferdddre,  where  the  prvsaner  aavvc4 
ttead  of  proceed-  him  in  his  trade.  That  on  the  morning  of  Saturday  tha  SM^^f 
w5  Sretfts  ^  January  they  were  both  at  ahrewsbury ;  and  the  MMUMea,  h«v^ 
iMtered  on  the     ing  authorised  one  W.  Beaumont  to  colleot  aame  debta  far 

Iwe^in  l^a^  ^™  *^  ****  ^^^^  tetumed  home  the  same  taotmmf^f,  foMriog 
when hegothometht  prisoner  at  ShreHrshury.to  receive  the  money  from  Be»B- 
i^ied  hit  having  j^^n^   ^^j  y^^^^  '^  t„  Ykh  Master  at  Litohfidd  that  mght.  Tlie 

received  the  mxi'       ,  °-,  .'».  .T. 

ney  -  held  that    pnsoner  engaged  to  do-  so^  and  about  noon  recenrad  the 


such  denial  wt*    ney  from  Beaumont,  and  also  a  letter  for  his  master,  which 

evidence  to  thevi  - 

had 
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kiib— I  tofc  Ml  BrwiMinm^  •aid  did  mttdMe  to  temoneftW  AMort^'no/ 
AMMdom   Tie  priMMP  taft  Shiewsbury  »od  afiet,  bnt  did"?^^^;,^ 

mkfS9  wn  tO-LkcifitM  dlat  niglltf  h«nDg  sl^  at  a  pulAic  crete  and  embez- 
note  MM«I;  aad  he  did  not  go  la  hk  master  tiU  ^h^*^""^^^ 
te|^€¥aiiiDg*  H*  tliea  delivered  the  letter;  and  being rAe«faf.  39  Cm. 
^-r^n-  abo«l-te  oMNKy,  he  said  he  had  not  receiTed  any.  A^-  ^'  ^-^on^ 
feiritafSiaiflttr  thenaeler,  m  conaequence  of  ialbrmatioii  ^  the  trial  nught 
kadreoeivttl  by  lMer>  eKu-gedthe  pinaener  viih  ^^^'^^^^'^g 
ceived  tbe  moiieyy  aod  another  servant  who  had  been  at ,  \^\ 
Shrembiiry  on  the  Saturday,  being  present,  told*  the  prisoner 
All  ho  had  seen  him  reeeire  mon^^  but  the  prisoner  persist- 
ed ttdenyii^  that  he  had  faeeived  any.  Sometitne  a&erwarda 
die  tOBriter  iMviag  received  luFthef  intelligence,  bid  the  pri^ 
anerget^^vcmbuvy  ta  clear  himselfl  On  the  Si^urdaf 
fidbwiag  the  pmonev  went  to  Beaumont  at  hia  house  n 
ghiLeMhmyi  and  desired  him  to  make  a  search,  on  the  left* 
hand  ndeof  ^e room i»  which  they  had  been:  but  no  seavck 
was  made^  Beaanoiit  telHng  him  il  was  of  no  use  to  search, 
as  the  piiaoner  had  received  the  money  from  him«  Tbe  lear^ 
ned  Judge,  thinldiig  the  objection  proper  lor  the  conaideratkn 
of  the  lodges,  mode  no^obeervatioaa  upon  it  to  the  jury ;  who* 
fbnnd  the  prisoDcr  guilty,  and  he  received  sentence.  The 
prisoner's  receipt  of  the  mcoiey  at  Shrewsbury,  his  going  thi*- 
ther  afterwards  to  clear  himself,  ttad  on  that  occasion  desiring 
asctfdi  to  he  made  fer  the  money,  aa  if  he  had  left  it  there^ 
bekkg  Ae  only  acta  appearing  to  be  done  in  Shropshire,  thesei 
fMsdons  were  mode ;  irot,  Whether,  under  this  statute,  aa 
indkfmeot  might  not  be  kmiA  aod  tried  in  tbe  county  where 
Ac  money  or  goods  were  received,  although  there  were  na 
evidence  of  any  other  &ct  locaHy  arising  within  the  same 
eontty?  Secondly,  Whether^  if  further  bcid' proof  were  ne- 
eessary,  the  subsequent  conduct  of  tbe  pi*iaoner  at  Shrews- 
bury were  not  sufficient  to  obviate  the  objectipn,  as  bebg  an 
act  in  fttrtfaerance  of  the  purpose  of  secreting  or  embez- 
ding.  In  Easter  term  ibltowtng,  the  Judg««9  having  met  to 
conader  this  case,  were  of  opinion  that  the  trial  was  properly 
liad  at  Shrewsbury.  Most  of  them  thought  that  as  in  the  case 
of  larceny  at  common  law,  so  in  this,  where  the  statute  de- 
dared  the  oflteace  lo  be  of  the  same  kind,  the  subsequent 

conduct 
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conduct  of  the  priaoiierf  in  not  acooontiiig  to  his  maater  and 
denying  the  receipt  of  the  moiiefy  mm  evidence  to  shew 
that  the  original  taking  vaa  with  intent. to  aecrete  and  emr 
bezzle,  and  so  to  stea])  within  the  meaning  of  the  statutie^ 
and  the  more  sOf  as  the  act  of  secreting  was  a  negati?e  act. 
And  some  considered  that  the  offence  was  triable  in  either 
county,  as  referable  to  the  original  taking  in  the  oiie*  and  the 
not  accountingi  but  denying  the  receipt  when  called  upon»  in 
the  other. 

E^teX^  ^d  -^^^  Admiralty  Session  hold^  beSare  Sir  W.  Scott,  Lord 

M'Fiu-lane,  EUenboTough,  C.  J.  and  Thomson  B.,  at  the  Old  Bailey  oa 

MS.  Jud.  the  26th  of  October  1803,  William.  Codling  and  John  Reid 

The  Admiral^  mariners,  and  William  Macfariane  and  George  £aaterby  of 

nave  nojvrttdtc-  _        .  .  .    ,.       ,  .  ^ 

tion  to  try  offend' t-^^'oant  merchants,  were  mdictedon  the  staL  U  Geo.  I.e. 
«-#  on  the  etat.    39.  s.  6  &  7.    The  indictment  stated  that  W.  Codling  and  J. 

forpr^urif^  the  ^^^  ^^  ^^  ®^  ^^  August,  42  Geo.  3.  upon  the  high  seaa 
deetruetioH  of  a    within  the  jurisdiction  of  the  admiralty  of  England,  were  oq 

fh^y  t^^n-  '^^^^  *  ^^**^^  **^*^  ^®  Adventure,  whereof  CodUi^  was  the 
er#,  there  being  master  and  belonging  to  the  same,  and  Reid  an  officer  be- 
iu)  evidence  of  ary^gjig^cj^^  to  the  same;  which  vessel  was  insured  for  700^  by 

oct  of  procure^  **    «*  * 

went  done  upon  R*  S-  <^  certain  Other  underwriters  by  namei  who  had  belbce 
the  high  tea*  that  time  severally  underwritten  a  policy  of  insurance  on  such 
raitjjuriediction^  vessel ;  and  that  Codling  and  Reid  with  force  and  arms  on  the 
6ut  only  on  shore  high  sea  within  the  jurisdiction  aforesaid,  &c.  wilfolly  and  fe- 
Veotouw.  ^  ^loniously  made  divers  hdes  in  and  through  certain  parts  of 
(Vide  ch.  17.  the  vessel,  by  means  whereof  the  sea  entered)  Wed^  and  sunk 
^'  ^  the  said  vessel:  and  that  Codling  and  Reid,  so  respectively 

being  such  roaster  and  officer  belonging  to  the  said  vessel, 
thereby  wilfully  and  feloniously  destroyed  the  said  vessel,  to, 
which  they,  Codling  and  Reid,  so  respectively  belonged,  with 
a  wicked  and  dishonest  intent  and  design  to  prejudice  the  said 
R.  S.  &c.  who  had  so  underwritten  the  said  policy  of  insu- 
rance on  the  said  vessel,  and  were  severally  and  respectively 
insurers  on  the  said  vessel;  against  the  form  of  the  stat..  Sec. 
And  that  W.  Macfariane  and  G.  Easteiby  on  the  said  8th  of 
August,  on  the  high  «ea,  within  the  jurisdiction  ^fircmdt  were 
owners  of,  and  each  of  them  was  an  owner  of  the  said  vessel 
called  the  Adventure,  and  so  being  such  owners,  and  each  of 
them  being  such  owner,  with  force  and  arms  wilfully  and  fe- 
loniously procured  the  said  W.  Codling  and  the  said  J.  Reid 
the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 

commit ; 
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CMDiie;  tiicy  the  mM  W.  Mac&rlaiie  and  G.  Euterbf  at  tbe 
llHie  of  Ae  Mid  feloof  to  done  and  committed  by  the  atdd  W. 
Codfing  and  J.  Reid  as  aforesaid  being  owners,  and  each  of  * 
dbem  being  an  owner  of  the  said  vessel;  with  a  wicked  and 
ifishonest  intent  and  design  to  prqndice  the  said  R.  S.  &e. 
wlio  had  onderwritten  the  said  pdicy  of  insurance  on  the  said 
Teasel,  and  were  serenrilf  insurers  on  the  said  ressel;  t^^ainst 
llie  farm  of  the  statute,  6cc.  There  were  other  counts  in  sub- 
stance die  same  as  the  first. 

It  appeared  in  evidence,  that  the  vessel  called  the  Adven- 
tme,  having  taken  in  part  of  her  cargo  in  the  port  of  London, 
sukd  therewith  to  Yarmouth,  where  she  took  in  other  part 
thereof^  and  fnm  thence  to  Deal.    That  a  few  days  after 
saifing  fmm  Deal,  and  when  she  was  on  the  high  seas  within 
tbe  jorisdiction  of  the  Admiralty,  at  the  distance  of  a  few 
mSes  fiom  Brighton  on  tbe  coast  of  Sussex,  she  was  sunk  by 
tibe  means  of  boring  several  holes  in  tbe  several  parts  of  her 
bottom  described  in  the  indictment.    These  were  proved  to 
have  beee  done  by  the  orders,  and  in  the  presence,  and  with 
the  assistance  of  the  priaooer  Codling,  the  master,  for  the 
purpose  of  thereby  occasioning  the  sinking  and  destruction 
of  the  ship  and  her  cargo.    In  respect  to  Easterby  and  Mac* 
fiilane  it  appeared  that  they  were  joint  proprietors  of  the 
iriiole  of  the  cargo  which  was  shipped  on  board  the  Adven- 
ture; diat  they  aU  along  acted  as,  and  declared  and  repre- 
sented themselves  to  be  joint  proprietors  of  the  ship  as  well 
as  of  the  cargo :  that  they  particularly  acted  as  such  in  the 
hiring  of  persons  to  serve  on  board  the  ship,  in  giving  orders 
vo^  and  treating  with  the  captain  as  joint  owners,  both  before 
and  after  the  yessel  was  destroyed ;  also  in  the  giving  orders 
ibr  the  eflfecting  of  an  insurance  upon  the  ship  on  their  joint 
account  for  700/.,  and  which  was  in  ftct  underwritten  by  the 
Kveral  underwriters  named  in  the  indictment.    That  they 
also  described  themselves  in  an  instrument  in  writing  signed 
by  each  of  them,  (and  whereby  Reid  was  appointed  the  super- 
cargo), as  ^  sole  proprietors  and  owners  of  the  brig  Adven- 
*  tare.**    It  appeared  however  by  the  production  of  the  ship's 
r    ister  from  the  custom-house  in  London,  that  one  A.  Ged- 
d    was  on  the  12th  of  June  1803  the  registered  owner  of  the 
si    >  Adventure  described  therein  as  of  the  port  of  London; 
a     that  the  same  ship  was  afterwards  on  the  16th  of  June     [  xxxviii  ] 

1803 
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1803   (by  Hidoreement  on  tiie  ahip^s  te^Mt)   aAtignqd  ^ 
Geddes  to  the  fxiAHier  MacftriaDe,  franmiMmiio  wlbfleqMnt 
'  issignmeiit  appetred  ix>  lur^e  been  made. .  The  icai^  'Wtm  ^D 
Tuesday  the  lOth  of  August  180^  being  tw^  dayanter  «te 
Id^  abandoned  to  the  undrnmoen  thereupon  by  «  joint  tto-> 
tice  of  abandonment  aigncd  by  both  the  fmaonets  Eaitcrby 
and  Macfaiiane^  and  the  ship  was  on  the  same  daf^  by  ^Uk^ 
notice  signed  by  the  prisoner  Macfarlane  akmey  abandflMfed  ao 
VtdeRoWeftonv.the  underwriters  thereupon.    It  was  under  these  ctrGtimstan- 
Re'^406^  and™^*  contended  on  the  part  of  Ac  prisoner  £aateffbf»  that  he 
Hibbert  v.  Rol-  vi^as  not  for  waftit  of  a  compliance  with  tiie  reqniflites  spoci'* 
Ch  °R  ^  ^"i     ^^^  ^^  ^^  statutes  36  Geo.  3.  c.  CO.  and  34  Geo.  8.  c.  60.  m 
and  RnUeston  v.  owner  of  the  ship  Adrenaire^  so  as  tx>  be  tiafale  In  that  char 
Smith,  4  Term  racter  to  the  penalties  of  the  statute  of  tbe  1 1  G«b.  I.e.  39.  0% 
Westerdale  v.    ^'    ^^  appeared  Airther  by  the  evidence  of  one  Ster#ow>  who 
Dale,  7  Term    was  originally  retained  by  Eaatetby  and  Mocfaeriane  to  proceed 
Camden  v*!Jai-  **  supercargo  on  board  the  ^ship,  and  who  entered  and  oo«- 
derson,  5  Term  tinued  on  board  tin  thpe  ship  arrived  at  Deal,  that  in  a  con- 
Rep.  709.  TersatTon  between  the  witness  and  Eatterby  and  Macficrtee  aat 

Easterby's  house  at  R-othertiithe,  abont  duree  weeks  beiMethe 
iship^s  sailing,  and  atler  the  witness  Storrow  had  bo^n  appliedi 
to  by  Easterby  to  jc^  the  shap,  Easterby  threw  out  that  mn* 
ny  ships  bad  been  snnk  and  might  be  «o  to  trite  in  the  under- 
vriters.  That  again  afterwards,  a  few  days  before  the  Msp 
bailed,  in  another  conversation  between  the  witneefSy  Easter- 
by, Macfariane,  and  Codling,  at  RotherMthe,  Easterby  aaidi 
*^  that  they  wished  the  ship  to  proceed  from  London  to  Yar- 
'*^  mouth,  and  from  Yarmouth  to  Gibraltar,  ^ere  to  oeU  the 
^  whole  of  the  cargo  by  contract  at  public  vendue.  That  af* 
<<  ter  it  was  sold  they  thought  an  opportunity  might  be  talceii 
'^  to  sink  the  ship,  and  that  the  people  tm  board  might  take 
<<  the  boat  and  get  on  shorn;  and  that  one  batf  of  the  btUs 
<<  for  the  amount  of  the  cargo  might  be  remitted  in  pimte 
<<  letters,  and  the  other  hidf  m  pubHc  letters,  which  latter 
^  might  be  sliewn  as  the  whole  of  the  proceeds^  and  that  tiie 
^  underwriters  might  be  called  on  ibr  the  reat,  as  if  left  on 
<<  board.**  To  which  Macfariane  and  Codling  assented.  But 
though  Easterby  was  afterwards  seen  at  Ded,  there  was  no 
evidence  that  either  he  or  Macftirtane  Was  ever  peraonaily 
present  on  board  th^  ahip  A^enture  on  liie  high  seas.'    The 

intention 
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«f  Earteriiy  mud  MmsMme  that  tbe  9bip  should  be 
carg»a»«hoitid  beon  board  her  at  the  time 
flf  hut  tomg  8uak  iras  fiirdter  proTed  by  the  circumstance  of 
tkm  hmag  GouBodi  to  he  efiected  insuraoces  upon  the  cargo  to 
dM  aBMimt  in  tbe  whole  of  10,250/.,  whereas  the  goods  found 
on  boud  after  tabe  ship  wi^  her  caiigo  was  weighed  up  and 
brought  to  UhhI  at  Brightdmstone  were  proved  to  have  been 
of  the  ongioad  value  as  between  seller  and  buyer  of  3231/. 
I<L  6dL  and  no  more;  and  by  their  having  respectively  with- 
dnnm  from  tim  caFgo»  after  the  same  had  been  originally  ship- 
ped as  pert  thereof  several  artides,  some  being  stores  for  the 
alup's  use,  a  part  of  which  were  carried  away  by  £usteii>y 
akne^  mA  others  put  on  board  a  ship  called  the  WiUiara  be- 
iongpngto  Eaeterby  and  Mac&rlaoe,  for  the  use  of  tliat  ship ; 
elJben  beiD^  articles  of  considerable  value  packed  up  for  ex* 
pOKttfdoD  as  flRrchaiidtaei  of  which  no  less  than  15  consider- 
able pirkngrn  were  imsod  in  the  house  of  Easterby ;  and  other 
iSa  goods  wiuoh  bad  been  at  Maciarlane's  house  were  found 
at  the  house  of  a  friend  of  Mac&rlane,  to  which  they  had  been 
foawed  Sat  ibe  purpose  of  coDceahnent,  upon  Macfarlane's 
bong  taken  iotn  custody.    It  was  also  proved  that  Easterby 
t«o  days  aftar  the  loss  of  die  vessel  came  down  to  Brighton, 
near  which  place  the  ship  had  been  cast  away,  and  that  Eas- 
teriiy  tfiere  in  the  presence  of  Macfarlane  and  Codling  asked 
anther  witness  (Cooper)  wteve  he  had  bored  the  hole,  and 
what  siae  it  was,  and  whether  it  was  about  the  size  of  the 
hmdlBof  a  chiasdi  which  happened  to  be  in  the  room  where 
^j  were;  and  the  witness  having  answered  that  it  was  there- 
abouts, Easterby  bid  him  get  the  handle  out  of  the  chissel  and 
flhaipen  one  end  of  it  in  order  therewith  to  plug  up  the  iu^e 
in  caK  the  vessel  should  drive  on  shore.    That  Easterby  af- 
terwards abused  Codling  for  not  having  taken  the  vessel  to 
the  coast  of  Finance,  and  diere  destroyed  her.    And  that  Mac- 
farlane and  Easterby  then  ordered  Codling  and  Cooper  to  go 
to  London  together  and  secrete  themselves  for  their  safety, 
which  they  accordingly  did. 
It  was  objected  on  the  part  of  the  prisoners  Easterby  and 
ic&rlane,  that  assuming  them  to  be  owners  of  the  ship, 
.  that  the  evidence  stated  proved  them  to  have  been  guilty 
fdooiottsly  procuring  the  ship  in  question  to  be  cast  away 
destroyed  within  the  6th  sect,  of  the  act  11  Geo.  1.  c.  29., 

yet 


zxx  ADDENDA. 

yet  that  the  same  offence  did  not  appear  to  have  been  com- 
mitted by  them  on  the  high  mm,  so  as  to  bring  the  aame  widi* 
in  the  jurisdiction  of  the  Court  of  Admiralty  under  the  7tift 
section  of  the  act.  The  Court  reserved  this  question  also  as 
well  as  that  which  had  been  before  made  relative  to  the  own- 
ership of  Easteiiiy  in  the  ship  for  the  consideration  of  the 
twelve  Judges.  And  subject  to  those  questions  left  the  fact- 
of  the  wilful  destruction  of  the  ship  by  Codling  and  Reidy  and 
of  the  wilful  procurement  of  such  destruction  by  Easterby  and 
Macfarlane,  with  intent  to  prejudice  the  above  underwfitierB> 
to  the  jury,  who  aeqnkted  Reid  (a),  and  found  the  other  pri* 
aoners  respectively  guilty  (6).  The  questions  for  the  opinion 
of  the  Judges  were,  first.  Whether  Easterby  was  an  owner  of 
the  ship  Adventure,  so  as  to  be  liable  in  that  character  to  the 
penalties  of  the  stat  11  Geo.  1.  c.  39..  s.  6.?  Secondly,  Whe- 
y         ..  ther  the  procurement  of  the  destruction  of  the  ship  by  Easter- 

p.  67.  20  H.  7.    by  and  Macfarlane  were  an  offence  committed  by  them  on 

28  H.  &  c.  15.    the  high  seas  within  the  jurisdiction  of  the  Court  of  Admiral- 
2  &  3  Ed.  6.  ,       ,«..  .         n  %    ^    .  .   .   ^ 

e.  24.  s.  4.  ^Y  under  the  7th  section  of  that  statute? 

This  case  was  argued  before  all  the  Judges  in  the  Exchequer- 
chamber  on  the  13th  of  November  1802,  and  afterwards  at  an 
adjourned  meeting  at  Serjeants'.  Inn  on  the  30th  of  the  same 
itionth.  And  at  a  subsequent  meeting  of  the  Judges  on  the  2d 
of  February  1603  they  were  all  of  opinion,  that  whether  tiie 
act  of  1 1  Geo.  1 .  c.  29.  were  considered  as  making  ^e  per- 
sons who  direct  or  procure  the  destroying  of  a  ship  principals 
or  accessaries ;  yet  inasmuch  as  no  act  was  done  by  the  pri- 
soners Easterby  and  Macfarlane  within  the  jurisdiction  of  the 
Admiralty,  they  were  not  subject  to  that  jurisdiction,  and  con* 
sequeotly  that  the  trial  was  improperly  had.  It  therefore  be- 
came unnecessary  to  determine  the  other  points  raised  in  the 
argument  of  the  case^ 

The  pritoners  afterwards  received  a  free  pardon* 

{a)  On  this  account  the  evidence  which  went  to  aflcct  Reid  is  not 
stated. 

{b)  No  question  was  reserved  as  to  Codling,  who  afterwards  suf- 
fered  the  punishment  of  the  law. 
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405 
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Bond,  forgery,               843.  845. 923 
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Cattle,  larceny,  533.  614.  616 

mischief  to,    1040.  1070,  107jr 
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istration by  seamen,  forgery,  844.907 
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523 

550 

1003 

94,95.  136 

Clergy, 
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counter-plea, 
forgery, 
high  treason, 
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Clergj,  faffceny  and  rcMet^,  rsr .  r4 1 . 

rri.Tf9, 780 


murder, 
piracy, 
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810 
408 
173 
643 

530.  595 
270 
141 

158.  165 
178 
89 
173 
153.  174.  177 
167 
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173 
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Clergyman,  assault  on,  - 
Cfippingcoin,  -  ' 

Coach^uae,  larceny. 
Coals,  larceny, 
Cock-tfarowing,  homicide, 
Cwz,  offences  retating  to, 

colouring  base  coin, 

exporting, 

bigh  treason, 

impttring, 

-  importing, 

•  instruments  for, 

Irish, 

meMng, 

milled, 

principals  and  accessaries,  put- 
ting off,  179 

-  receiving,  tendering,  or  uttering, 

178.  181,  fcc. 

tools  Ibr,  seizure  of,  187 

Collieries,  mischief^  1081 

Combat,  homicide,         24 1 .  276. 283 
Compassing  king's  death,  58 

— prince's  death,  64 

— — —  queen's  death,  fb. 

Compulsion,  where  excuse,  71 

Concealment,  larceny,  -        657 

Conduit  heads  or  pipes,  mischief,  1039. 

1066 
Confederacy,  homicide,  257 

C(Xilession,  evidence,  539.  657 

-'  evidence,  treason,        1 3 1 

Conformity,  -  15.  20 

Conies,  larceny,  532.  612 

Consent,  larceny,  665 

Conspiracy  to  marry  paupers,  45 1 .  461 
Conspiracy,  burglary,         -  486 

-  cheats,  -  823 

-  evidence,  -  96 
—  forgery,            -         858 

—  homicide,  257 

*-  marriage,  451.461.  1010 

C     itable  de  facto,  315.  327 

i...  homicide,  376 
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.  —ting  on  king's  deatii,  8tc.  58 
bempts  against  the  king,  '  48 
tract,  larceny,  542 
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Copper,  coin,  -  161 

■  larceny  of,  529. 547. 59 1.  749 

Copi^ce,  dctetfoyiAg,         1037. 1052 
C<^,  indictment,  -  113 

'        -  panel,  •  113 


time  for  givings  how  compfliCed, 

lis 
Copyholds,  IVaudulent  deeds,  83S 
Com,  arson,  -  1012 

Corpse,  larceny,  539.^2 

Coroner,  extortion,  •  -383 

'    '     homicide,  -  37$ 

Correction,  hondcide,  261 

Corruption  of  blood,  high  treaaon,  106 
Cotton,  larceny  of,  533.  548.584.620 
■     ■  ■»  goods,  mischief,     1041, 1078. 
Counterfeiting  seals,  83.  8S 

Counterfeit  letters,  8 14.  626 

Counterfeiting  coin,         «  158 

Counterfeiting  of  coin,        •  162 

Courts  of  justice,  assaulc  in,         408 
Court  roll,  forgery,        645.  917. 920 

392.  394 
920 


Coventry  act, 
Customary,  forgery. 
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Debentures,  larceny. 
Declaration  against  popery^ 
Declaration  of  deceased,  evtdcfice,  212 
Deed,  forgery,     841.  M5.  917.  919, 

920.  923 
«    ■     false  personating,  1009 

Deer,  hunting  or  destroying,  1036. 1049 
-*—  larceny  of,  5^1.  607, 608 

Defilement  of  women,  •  -  450 
Delivery,  larceny, 
Demand  of  money,  8ce. 
Denial,  larceny, 
Deodands, 
Deposing  king. 
Depositions,  coroner,  • 
Description  of  prosecutor,forgeryy990 
Desertion  of  soldiers,  8cc.  •-  93 
Discount,  larceny,  -  -  67» 
Discharge,  forgery,      84 1 .  845.  9 1 8. 

953 
358 
660 
Dividend-warrants,  forgery,  841.  866. 

873. 876 


540.  "OOs 

416.1111 

656 

388 

59 

383, 390 


Distress,  homicide, 
larceny, 


^ ^ ,  ^ ._  ■  j  larcehyof,  530. 597 

fention,  illegal  assembly  of|     60 1  Divorce,  "  ^  467 

Dock- 
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IKMX, 
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Dock-yards,  mischief,         1044. 1093 
Dogs,  larceny,  -         532. 614 

Domestic  animals,  larceny^  532. 614 
Dominions,,  what  included,  467 

Doors  breaking,  homicide,  321 

Dramage,  mischief  to>  1043. 1090 
Driving,  homicide,  263 

Duelling,  see  boRttcide,  198.225.241. 

283 
Duress,  homicide,        -  331 

■  robbery,  -  599. 732 
Dwelling-house,  description,  482. 49 1 . 

512 
Dying  deckrationa,  evideoce,        353 

East  India  company,  forgery,  843. 870, 

671.686 
Eggs,  larceny,        -  *         531 

Ejectment,  larceny,  -  660 

Enemy,  what,  -  77 

^--— — *  refusal  to  serve  against,     80 
Engines,  mischief  to,  1042.1081. 1084 
Engraving,    &c.   pkiies  for  banker's 
paper,  forgery,  946,  &c. 

Entry  of  house,  48 1 .  490.  5 1 2.  639 
Erasure,  forgery,  -  -  855 
Escape,  homicide,  -        378 

Essay  marks,  forgery,  843.  890 

£sti*ay,  larceny,  -  659 

Evidence,  articles  of  war,  360 

books,  &c.  61. 98, 99 

-*-— — ^-  confession,     131.  539.  657 

■  conspiracy,         -  96 
■  coroner,                -        .390 

dying  declaratioDs,        353 
— — — — -  high  treason,  1 15,  &c. 

letters,  77.  99 

■■  I     »i        rape,  -  444 

Examinations,  coroner,  390 

Exchange,  larceny,  672 

Exchequer  bills  ordefs,  forgery^  844 

larceny,  530. 
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Excise  duties,  &c.  844.  895 

Execution,  209.  332.  374 

Extortion,  coroner,  382 

Extolling  pope  or  see  of  Rome,  32 
Eyes,  pttt^g  out,  393 


FoUe  intfiri$onmetUf  42$ 

False  making,  forgery,  855 

False  fierwmUingj  -         1004 

False  pretences,  8 14. 827.  830 

False  tokens,  -  8 1 4.  826 

False  weights  and  measures,     817, 

818 
Fe^r  of  death,  excuse,  71 

Fear,  robbery,   544,  708.  711.  713. 

733 
Fees,  coroner,  391 

Felo  de  se,  see  homicide,  198,  Sec.  219. 

229 
.  I     >■        inquisition,  388 

Felts,  larceny,  584 

Female  children,  abuse  of,  433 

Feme  covert,  larceny,  558 

Fences,  mischief,  1039.  1063 

Fencing,  homicide,  268 

Fern,  burning,        -  1036. 1048 

Fictitious  names  or  characters,  for- 
gery, 848.957.^972 
Finding,  larceny,  540.  663 
Fine,  false  personating,  1009 
Fish,  larceny,  531.  607.  6 10 
Fish^nds,  mischief,        1039.  1065. 

1066 
Fixtures,  breaking,  488 

larceny,  -         590 

Flax,  larceny,        -  -  584 

Flight,  coroner,  -  390 

Floodgates,  mischief,  1043 

Flour,  mischief,         1040. 1069,  107O 
Force«  house,  larceny,  641 

Forcible  entry,  homicide,  259 

Foreign  commission,  piracy,         797 


F. 
False  afi&rmation,  cheats,      818.  827 
Fidse  account}  cheats,  830 


country,  abiding  there  aficr 

order  to  return,  80 

service,  -                81 

■           pension,  -              8 1 

treasons,  trial,  103,  104 

Foreigners,  subjects,  -               52 

Forgery^                 -  -             840 

■    of  seals,  83.  85,  86 

cheats,  823,  824,825 

Foxes,  larceny,  532.  6 14 

Franks,  forgery,  844.  9  i  i 
Frauds,  vide  cheats. 
Fraudulent  deeds, 
— — —  mischiefi 


815.  834,  835 

103G 

Fulham-bridge,  mischief,  108 1 

Funds,  forgery,  841.866 

Fur,  larceny,  -  584 

Furae, 
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260.  269 
423 
837 
670 
330 
709 
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Game,  homicide} 
—  assault,  •• 

GamiDg,  cheats, 

■  larceny. 
Gaoler,  homicide, 

■  ix^)bery, 
Gilding  base  coin, 
Gbbe  insurance  company,    forgery, 

843 
Gloucester,  statute  of,  220.  222. 344 
Goldpiate,  -  -  188 

Goods  and  chattels,  receivers,  larceny, 

748 
Goss,  burning,  1036. 1048 

Government,  assumption  of,  59,60 
Grain,  obstructing  passage  of,  425. 

1040.  1068 
■          place  where  kept,  destroying, 

ib.  and  1070 
Grand  larceny,  -  545. 736 

Great  seal,  counterfeiting)  83 

Giig,  burning,  1036.  1048 

Guernsey  realin,  77 

Guests,  burglary,  -  502 

H. 

Habeas  corpus  act)  430 

Hampeon-court  bridge,  mischief,  1081 
Harbours,  mischief  to,       1043*  1087 

532.  612 

584 

1013 

1036.  1048 

10S7.  1053 

3491 

594 

4 

37,  &c. 

797,  798 

1041.  1080 
690,691 

3,4 

198^  fee. 

332 

1039.  1068 

533^  614 


HcmseHiteakrs,  reeeivera, 

restitution, 


Page 
748 
790 


Hares,  larceny. 
Hats,  larceny. 
Hay,  arson, 
Jleath,  burning, 
Hedges,  mischief, 
Herr,  appeal  of  deatli 
Hemp,  Utfceny, 
Heresy, 
Rgh  treoMon^ 

piracy. 
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ys,  miscluef  to, 

g,  larceny, 

scripturea> 
icide^ 

— -  ciaflocd, 
>binds,  cutting, 
■sea,  larceny, 

-  mischiefto,  1040.  1071. 1076 


House,  larceny,  534.  536.  623.  644 
House-breaking,  implements,  533 
— — ^— —  larceny,     5S6,  537. 

683,8cc.  631.636,  637 
■  burning,  1013. 1030 

Hunters,  mischief  by,        1036.1049 

I. 
Identity  of  goods,  larceny,  656 

Immonlity,  -  -  3 

Importation,  coin,  -        153 

Im/trisoitmeniy  •  428 

Indosures,  mischief,  1037. 1039. 1053 
Indictment   (and  evidence),   arson, 

1014.  1033 
— — —  burglary,  484.  512 

cheats,  815.  837 

— — -  copy,  -  113 

t      forgery,  849.  975 

high  treaaMi)       109.  U 5 

— ^— ^  homicide,  340,341 

house«>roi}bery,  635 

— — -  joinder,  515 

'■  larceny  and  robbery,  551. 

777.  783 
■         clam  et  secrete, 

706 
■  mayhem*  -        401 

petit  treason,        338.340 

'      piracy,  -  805 

— — — —  polygamy,  469 

■  rape,  -  446 
.^— *  receivers,             780.783 

-  >  II"  robbery,  •  783 

■  shooting  at  another^    414 
'■  stabbing,  347 

I  ■  statute,                 895. 08S 

I     ■  suri^uflage,                 514 

■  ■  then  and  there,  435 
'   I  threatening  lettersy    1 133 

■  words,  wrkjaga^  ^cc«     13  J 
Indorsement,  forgery,  883.933.958, 

959 
Infant,  witness,  -  441 

Inhabitancy,  -  483. 496 

Inmates,  -  483. 605 

Inquiiition.of  death,  coraner,  S83.385 
Instruments  for  Bank  of  England  pa- 
per, possession  of;  forgery,     843. 

859.  877. 879 

Instruments 
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IHBtnimenU  for  B^nlc  of  £tigi«Mi  pa* 

per,  engraving  plates  fi>r  such,  879. 

Ins^rrectiofis,  -  72. 75 

IntesUte's  goodst  larcenf,  653 

Irela^id,  annidtiest  forgery,  871 

•*«-«—  coin,  ^  iSO 

\i  I      ■■  realni)  ^^  f7 

r  trial,  high  treason,  104 

Iron,  larceny,  529.  547. 534.  590.  749. 

752,  753 

J. 
leremf  Ferry's  bridge,  mischief,  108 1 
Jersey  realm,  -  77 

Jewels,  receivers,  547 » 754 

Jews,  marriage  of,  477 

Joinder  in  indictment,  5 1 5 

Joint  charge,  election,  ^5 

Joint  tenants,  larceny,  558 

Judge,  honricide,  -  334 

Judgment,  8cc.  forgery,  852.  1003 
-^-^— —  high  treason,  137 

I  ■  piracy,  812 

Judicial  acts,  cheats,  881 

false  peraonating,  1010 

Justice,  officers  of,  homicide,       295 

K. 

Kidnapping,  -  428, 429 

King's  ships,  dock-yards,  stores,  &c. 

mischief  to,  1044.  1093 

King's  stores,  larceny,  534. 548.  621. 

755.  767 

L- 
Land  tax  redemption,  forgery,     916 

Larceinfy  -  524 

■  in  house,  534,  flee.  623 

■  ■  from  person,  534. 699 

■  ■  in  ships,  538.  547.  646 
Lead,  larceny,      A99.  547»  590.  594. 

630. 749 
Leather,  lareoiy,  •  584 

Legacy  duty  stamp,  foi^ry,  845. 9 14 
Letters,  evidence,  -  99.  1 1 1 2 
—— —  forgery,  -  673 

■  larceny,     530.  579,  &c.  <603. 

606 

■  ■  ■    ■      treason,  r        7%^  79 

'    threatening,  1106 

Levying  war,  68, 63.  66 

Linen,  larceny,      {1^3.  548. 584. 620 


Lineal,  auichie^ 
stamps, 
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1041.  1078 

888 

Ling,  burning,  1036. 1048 

Locks,  &c.  on  navigable  rivers,  mis- 
chief to,  1042.  losr 
Lodgers,  larceny,  528.  585 
London  bridge,  mischief,  1081 
London  and  Royal  Exchange  assur<» 
ance  company,  forgery,  84S 
Lottery  tickets,  forgery,        844.  913 
'  ■■!  '   licences,  913 
Lymg  in  wait,  maim,                    396 


M. 


Mail,  larceny. 
Maiming  oneself, 
■     cattle, 


530.  603.  606 

396 

1074 

Maim9j  •  -  393 

Maintaining  recusants,  22 

Malic^,  223.  230,231.  340.  1073 

Malicious  orjraudulent  TnUcfdefj  1036 
Malt,  spoiling,  &c.  1040.  1069.  107O 
Man,  isle  of,  raahn,  77 

Mansion,  482.  49 1 .  512 

Manslaughter,  see  homicide,  193. 218 
Manufactures,  larceny,  528.  533.  584 

mischief,     1041.  1077 
— — — — —  threatening  letters,  8cc. 

1108 
Marriage  zcti  -  474 

bigamy,  463.465 


i  ■  dmdeteine  4tnd  tilega^     473 

■    ■  ■       evidence,      337.  349. 463. 

469.  472 

;    false  personating,         10 10 

forcible  or  fraudulent,  450, 

451.  458 

■     ■,        register  andiicencea,  fiirgt^ 

ry,       472,  473,  476, 477.  844.  907 

Mariners,  assaulting  commaflder,  4S3 

Mariners-' testimonials,  forgery,  844. 

896 
Marshes,  mischief  to,  1043 

Mass,  8tc.  *  37 

Mayhem^  -  -  393 

MeaK  spoiling,  8cc.    1040.  1069, 1070 
Medicine,^  homicide,  364 

Mediterranean  passesi  fbrgery,    -844. 

905 
Member  of  parliament,  assault  oa^404. 

406 
Memoriaia 
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sacxvu 


Pitge 

McfBoraJs  of  registry,  forgcty,  S44. 

897 
Merchant  shspiH  mischief)  801 

Measaf;e8)  tlroateiiiiigv  1106 

Miliary  stores  certificatesy  forgery, 

915 
■  larceny, 

534.548.621.7M.767 
Mfflc*  larceoy,  -  533*617 

Miiler,  cheats,  .  818 

Mills,  burning,  •  1018 

Mines,  mischief  to,  1042.  1081 

BAiaadventure,  see  homicide,  198, 199. 

221 
hBachUfy  maBcwu9  orJraudulerUy  1036 
MiifHisiaa,  hi^,  -  48 

MiA^nTtunt  of  trtttMcn^  -         139 

Mistake,  larceny,  -      540  661 

Bifohair,  larceny,  -  584 

Money,  what,  -  147 

■  legitimation  and  current  va- 
lue, 148 
■          evidence  of  legitimation,  149 

■  see  coin. 

McMvlity,  i 

Moulds  fer  banker's  drafia,  forgery, 

847. 945 
Mmder,  -  214.223 

■  intent  Us  s^ssanlt  with,  41 1 
— ^— —  judgment,  Sec.  372 
— ^— —  sentence,           -  373 

homicide,  198,  &c. 


Muster  books,  navy,  evidence     844 

911 
Mote,  high  treason,  135 

Bfatiny,  *  -  .'^^ 

N. 
Kjune,  initial,  -  1110 

liatitral  bom  subjects,  5 1 

NaTsd  and  nililary  store%lajrQeny,534. 

548.621.755 

■  certificates, 

forgery,  -  ^  915 

nble  rivers,  Buschief  to»    1042. 

1087.  1090.  1003 
r  ijills,  tickets,  te:.  fofgery,   916. 

929 

II  larcenyf    530. 

597 
p,  homicide,  293,  294 

laitepy,  543.698 
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Ne  exeat  regno  writ,  .  8| 

Negligence,  homicide,  260*  262. 265 
Newfoundhoid,  homicide,  370 

Night,  -  •  483.508 

Night-walkers,  -  303 

Non-c(»iforming  teachers,  23 

Northern  counties,  larceny,  538. 650 
'  '■   -   '        ■         mischief,       1036. 

1047 
Notice  of  autkofity,  homicide,       314 

O. 

Oaths  of  allegiance,  8(c.  27.  5 1 

Obligation,  forgery,  845.  H8.  923 
Occupation,  burglary,  500.  504. 506 
Office  copy,  forgery,  899 

Officers    of   crown,    high    treason 
against,  87 

Officers  of  justice,  homicide,  ?^5 
Omission,  forgery,  856 

Order  for  money  or  goods,  8cc.  forge- 
ry, 841.  844.  923. 936.  945.  953.956 
Oixinance  stores,  larceny,      534 .  548. 

621.755 

Outhouses,  burglary,  492 

■             burning,  1020 

Outlawry,  high  treason,  136 

Overt  acts,  high  treason,  '  1 16.  127 

words,  117.123 

— —  writings,  119.  123 

Ownership,  burglaiy,  499 

P. 
Palace,  assaults  in, 
Pales,  destroying, 
Panel,  copy, 
Pf4)ists,  high  treason, 
■  —  ■    '  toleration. 
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Pardon,  forgery,  stamps. 
Parliament,  overawing  df, 
Partnership,  mansioD,        * 
Passion,  homicide. 
Paupers, conspiracy  to  marry y45U  461 
Peers,  trial,  high  treaaQiB»  -    108 

Pension  from  foreign,  powers         ■  8-1 
Petit  larceny,  *  544. 736 

PetU  imuon,  209.  ^15^.336 

Per  infortunium,  see  homiridei    198, 

199 
Pera^mating,  forgery,  85^^.  867. 95ir* 

97) 

■    ■■     treason,  ..  8aia4 

Plague, 
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Plague,  -    '       '    -  226 

Plantations,  mischiefjlOST.  1057. 1060 
Plants,  mischief,  1038. 1058. 1060 
Plants,  larcenf,  528. 548.  588 

Plate  glass  company,  forgery,  843. 886 
'  larceny,  5S3. 618 

Plate  glass,  mischief  to,  1041.  1079 
Plate  receivers,  -         547. 754 

Plate  stamps,  forgery,  890 

Pledge,  larceny,  541.  678.  681 

Poisoning,  -  225.251 

Polygamy^  -  -  463 

pGj^ls^  declaration  against,  27 

>    conversion  to,  33 

Popish  books,  relicks,  &c.  26 

I  education,  -  24 

'  priests  abiding  here,  33 

.— — —  being  relieved,  8cc.  34 

-■■      .    bulls,  &c.  -  32 

PossessioBof  coining  instruments,  169 
«-^—  of  goods,  -  568 

.  in  lai*ceny,  68 1 .  683 

iPost,  larceny,  530.  603.  606 

Post-office,  larceny,  527.  579 

Potatoes,  larceny,  529.  548.  589 
Poultry,  larceny,  -  614 

Powdike,  mischief  to,  1043.  1091 
Prayer  book,  -  -  9 

Prefines,  forgery,  844. 9 1 1 

Pressing,  -  -  399 

— -.-^—  homicide,  307.  3 1 2 

Pretender,  corresponding  with,  90 
Principal,  accomplice  and  accessary, 

401.700 
^— -.  arson,        1013. 1017. 1031 

■  I     coin,  -  186 

■  ■         forcible   abduction,  8cc.  of 
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CHAP.  I. 

Of  Ofifences  against  Religion,   Morality,  and  the 

Church  Establishment. 

I.  Concerning  Blasphemy^  Contempt  of  the  Established 
Religion^  Religious  Impostors j  and  Immorality  in 
general.  -  -  -  -         §  1. 

n.  Apostaiy  and  Heresy.         -  -         -         }  2. 

Punishable  by  the  Ecclesiastical  Courts  only;  for- 
mer Statutes  repealed  by  stat.  1  Eliz.  c«  1.  Writ 
De  Hsretico  comburendo  taken  away  by  stat* 
29  Car.  2.  c.  9.  Denying  the  Trinity,  or  the 
Christian  Religion,  or  the  Scriptures,  punishable 
by  9  &  10  W.  3.  c.  32. 

Ill-  Reciting  the  Sacrament  of  the  Lord^s  Supper^  or 
profaning  the  Loi'd^s  Day.  -  -         J  3. 

Stat.  1  Ed.  6.  c.  1. 

I      ^retending  to  Witchcraft.  -  -         §  4. 

Stat.  9.  Geo.  2.  c.  5. 

B  V.  Ofences 


f 


•  •  • 

•  •  • 


Offences  <i^(uHst  Religion^  Morality^ 

•  •     • 

V.  Offencef^yfme'  peculiarly  relating  to  the  Church 
/•.^  ^''Establishment  and  Discipline. 

,./-.'lJ-Of  the  Conformity  required  by  Law. 

*•.;-  •  Exception  by  the  Toleration  Acts^  \  W*^  M.  c. 
18.  as  to  Protestant  Dissenters;  and  31  Geo.  3. 
c.  32.  as  to  Papists. — Extend  only  to  bond  Jide 
Dissenters;  and  these  punishable  by  stat.  5  Geo.  1. 
c.4f./or  attending  Meeting  Houses  with  Ensigns 
of  Public  Authority •  -  -  -         §  5. 

2.  DerogatingfromtheBookofCommonPrayer.  §  6. 

3.  Not  attending  Church  and  the  Sacrament. 

The  several  Statutes  touching  such  Attendance.  ^  7. 
The  particular  Offences  therein  described.  }  8. 
The  Jurisdictions  before  which  they  may  be  in^ 

quired  of.  -  -  -         §  9. 

The  Limitation  of  Time  for  Prosecutions.  J  lO. 
The  Form  of  the  Jhdictment  or  other  Mode  of 

convicting.  -  -  -         J  11. 

Bars  and  Excuses  by  Defendants^  (  12. 

The  Punishment;  and  where  it  is  determinable  by 

Conformity.  -  -  -         ^3^ 

4.  Maintaining  odiers,  especially  Teachers^  who 

shall  not  attend  Church.  -        $  14. 

5.  Other     Offences    touching     Non-conforming 

Teachers  of  Schools.  -  -        ^  IS. 

6.  Giving  or  receiving  foreign  Popish  Education, 

or  professing  the  Popish  Religion.  $  16. 

7*  Bringing  in  Popish  Relics,  or  issuing  Popish 

Books,  &c.  -  •  -        ^  IT. 

8.  Saying  or  hearing  Mass,  or  other  Popish  Ser- 

vice. -  -  -  -        5  18. 

9.  Non-taking  the  Oath  of  Supremacy,  and  mak- 

ing the  Declaration  against  Popery. 

By  Ecclesiastics  and  others  admonished;  by 
Members  of  Parliament;  by  Persons  within 
ten  Miles  of  London;  by  Barristers^  &?c. 
Form  of  Oaths  and  Tender.       -       J  19. 

10.  Extolling  or  maintaining  the    Authority   of 
the  Pope  or  See  of  Rome.  -  }  20. 

11.  Putting  in  Use  Popish  Bulls,  Process,  &c.^  21. 

12.  Per- 


a$ul  the  Church  Est<Mkhsnent. 

1S«  Perverting  others,  or  being  perverted  to  Po- 
pery. -  •  -  -         I  22. 

13.  Natural  bom  Subjects  ordained  or  professed 
hj  Popish  Authority  abiding  in  the  Realm; 
without  submitting  diemselves.        -       (  23* 

14.  Relieving  Popish  Priests.        -        -      ^  24* 

15.  Refusing  to  elect  or  consecrate  the  Person  no* 
minated  by  the  King  to  a  Bishopric.        }  25. 

16.  AppointingAliens  to  Church  Preferment,  i  26. 
IT.  Exercising  Jurisdiction  of  Suffragan  without 

due  Appointment.  -  -        4  3T. 

18.  Simony. 

Htnv  far  cognizabk  at  Common  Law^r^^tat^ 
31  EUz.  c.  6.  W.  &  M.  at.  1.  c.  16*  12  An. 
c.  12.         *  -  •  -         i  28. 

I.  0/ Blasphefnyy  Contempt  of  the  Established  Retigian^ 
Religious  Impostors^  ^nd  Immorality  in  general. 


M. 


ALL  blasphemies  against  God,  or  the  Christian  Religion,  Blcuphemy, 
'  or  the  Holy  Scriptures,  are  indictable  at  common  law,  J  Hawk.  ch.  5. 
as  well  as  upon  the  stat.  9  &  10  W.  3.  c.  32.  after  mentioned.  4  Blac.Com.  59. 
So  are  all  impostors  in  religion;  such  as  falsely  pretend  to  ^3-  f^ide9k, 
extraordinary  missions  from  God,  or  terrify  or  abuse  the  ,n^a/ 
people  with  false  denunciations  of  judgments.  These  last,  ifAeUgious  Im- 
the  act  be  done  with  intent  to  make  any  public  disturbance,^^??''** 
are  by  the  stat.  5  Eliz.  c.  15.  punishable  for  the  first  offence  s.  2, 3. 
by  a  fine  of  10/.  and  one  year's  imprisonment;  and  for  the 
second,  by  imprisonment  for  life,  and  a  forfeiture  of  all  the 
oAender's  goods  and  chattels ;  one  moiety  to  the  crown,  and 
the  other  to  any  person  who  shall  sue  for  the  same.  In  like  Contemfit  of 
manner,  all  malicious  revilings,  in  public  derogation  and'^-^/^*^*^^ 
contempt  of  the  established  religion,  are  punishable  by  the    ^  ^^"^* 
common  law,   inasmuch  as  they  tend  to  a  breach  of  the 
peace.  Similar  to  these  are  all  scandalous  and  open  breaches  Ofien  Immora- 
of  morality  exhibited  in  the  face  of  the  people ;  such  as  was^V- 
t     -,onduct  of  one  who  exposed  himself  naked  to  the  public  sirChaples  Scd- 
^         from  a  balcony  in  Covent-Garden. — Offences  of  this  ley's  case,  1  Sid. 
^     I  sap  public  morals,  the  necessary  foundation  of  good  go-  ' 

\  ament;  and  are  therefore  properly  cognizable  by  the  tem- 
I  al  magistrates,  who  may  punish  the  offenders  by  fine, 
i  '^isonment,  and  such  other  corporal  punishment  as  the 
<      amstances  may  require. 


Offences  against  Religion^  Morality, 

Ch.  I.  <2. 


II.  Of  Apostacy  and  Heresy. 


\  2.  Apostacy  and  Heresy;   the   one   an    entire   falling  off 

i  Haie'38?  ^  ^^"^  ^"^  Christian  Religion,  the  other,  in  its  legal  sense, 

390.  &c.  the  adoption    of  any    erroneous  tenet  not  warranted   by 

43^!!^  ^°™'  ^^  established  church,  are  in  their  nature  ecclesiastical  of- 
3  Bac.Abp.4ri.  fences,  and  properly  inquirable  and  punishable  by  the  spi- 

5 Co.  58.  ritual  court;  the  stat.  1  Eliz,  c.  1.  having  repealed  all  for- 

lEd.  6.  c.  12.  mer  statutes  relating  to  heresy,  leaving  it  as  at  common  law; 

Ib^c     9      9    *^^  *^^  ®^^'  ^^  ^^*  ^*  ^*  ^*  having  taken  away  the  writ  de 
Vide  1  Hale  410.  haeretico  comburendo,  by  which  the  judgments  of  that  court 

were  sometimes  enforced,  as  well  as  all  capital  punishments 
1  Hale  400, 7, 8.  in  pursuance  of  ecclesiastical  censures.  But  still  the  com- 
8. 7.*^  •  *^  •  2-    JHQU  1^^  courts  will  take  cognizance  incidentally  whether 

or  not  a  mutter  be  heresy,  notwithstanding  the  judgment  of 
the  ecclesiastical  court;  and  will  only  give  credence  to  their 
sentence  so  far  as  it  concerns  ecclesiastical  censures*    And 

9^10'W-3.      by  the  stat.  9  &  10  W.  3.  c.  32.  "  If  any  person,  having 
c.  32.  and  vide    ,  it*  •!•  if>> 

3  Jac.  1.  c.  21.    been  educated  m,  or  at  any  time  having  made  proiessKm 

to  reatrain  pro-   of,  the  Christian  Religion  within  this  realm,  shall  upon  in- 
play^M.  "*  dictment  or  information  be  convicted  by  the  oafli  of  two 

or  more  credible  witnesses  in  any  of  the  courts  of  West- 
minster, or  at  the  assizes,  of  denying,  by  writing,  printing, 
teaching,  or  advised  speaking,  any  one  of  the  persons  in 
the  Holy  Trinity  to  be  God,  or  of  asserting  or  maintain- 
ing that  there  are  more  Gods  than  one',  or  of  denying  the 
truth  of  the  Christian  Religion,  or  the  Divine  authority 
of  the  Holy  Scriptures,  he  shall  for  the  first  offence  be 
adjudged  incapable  of  any  office  or  employment,  ecclesi- 
astical, civil,  or  military;  and  for  the  second  shall  be  dis- 
abled to  sue  any  action,  &c.  or  to  be  a  guardian,  executor^ 
or  administrator,  or  to  take  by  any  legacy  or  deed  of  gift,  or 
to  bear  any  office  civil  or  military,  or  benefice  ecclesiastical, 
for  ever,  within  this  realm ;  and  shall  also  be  imprisoned  for 
three  vears  from  the  time  of  such  conviction."  But  it  is 
thereby  provided  (s.  3.),  that  a  public  recantation  of  the 
error  in  the  same  court  where  the  party  was  convicted, 
within  four  months  after  the  first  conviction,  shall  discharge 
him  for  the  first  offence  from  all  disabilities.  And  \xf 
s.  2.  no  person  shall  be  prosecuted  under  the  act  for  any 

words 


i    or 
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words  spoken,  unless  information  thereof  .shall  be  given  on     Ch.  I.  §  2. 
or  vithin  four  days  after  to  some  justice  of  peace,   and  ^po*tacy, Hereby. 
die  ofence  be  prosecuted  within  three  months  after  such 
mformation. 

TUs  statute  does  not  take  away  the  common  law  pro- 
ceeding against  libellers  of  the  Christian  Religion,  which 
was  the  course  lately  adopted  against  a  most  impious  writer  Rex  v.  T.  Paine 
of  this  sort.  '^  GuUdhaU^ 

in.  Reviling  the  Sacrament  of  the  Lord*s  Supper y  or 
profaning  the  Lord*s  Day. 

By  die  stat.  1  £d.  6.  c*  1*  s*  1.  ^^  Whoever  shall  deprave,         ^  3. 
despise,  or  contemn  the  most  blessed  sacrament  of  the  Lord's  ^  ^^'  ^'  ^'  1- 
Suj^r,  in  contempt  thereof,  by  any  contemptuous  words,  i*Majp7c!V!    ^ 
r  words  of  depraving,  despising,  or  reviling;  or  shall  sid' ^^  f^'^<^  ^ 
viscdiy  in  any  otherwise  contemn,  despise,   or  revile  the  viJe3B^jihT. 
same,  contrary  to  the  effects  and  declaration  abovesaid,  (i.  e.  ^77. 
as  set  fonfa  in  the  preamble,)  shall  suffer  imprisonment,  and 
make  fine  and  ransom  at  the  king's  pleasure,"  (i.  e*  in  the  (i  Hale  375.) 
discretion  of  the  court)*  By  the  same  section  the  offence  is 
to  be  inquired  of  and  indicted  before  justices  of  the  peace 
(three  at  least,  and  one  of  the  quorum)  in  their  quarter 
sessions.  By  s*  $•  the  indictment  must  be  preferred  within 
three  months  after  the  offence  committed. 

The  profanation  of  the  Lord's  Day  or  Sunday,  is  by  a  Profatuvg  the 
Wety  of  statutes  punishable  in  particular  instances  by  sum-  Lord'E  Day, 
i«»y  process  before  magistrates;  but  it  is  also  said  to  be  Cp.  Cir.  Com. 
UKlictad)le  at  common  law;  tod  there  is  a  precedent  of  such  ^^i.  is.  s.  1*2. 3. 
an  indictment  against  a  butcher,  in  which  he  is  charged  to 
he  a  common  Sabbath-breaker  and  profaner  of  the  Lord's 
^,  and  for  having  within  certain  times  mentioned  kept 
pQhlic  and  open  shop,  and  exposed  meat  to  sale  to  divers 
persons  unknown. 

IV-  Pretending  to  Witchcraft. 

better  sense  of  modem  times  has  properly  transferred         j  4^ 
^c  iinishment  from  the  actual  commissioi^of  this  supposed  Vide  1  Hawk. 
*  ce  to  the  impostors   who  now  make  pretence    to  it.  ^^^  ^^^ 
^^   the  Stat.  9  Geo.  2.  c.  5.  s.  3  &  4.  enacts,  that  "  No_^  '     '     ^ 

tn*  •  •  1      1    »       1  •  "  Geo.  2.  c.  o. 

W-  HTution,  suit,  or  proceeding  shall  be  had  against  Bny  repeaiingthestat. 

person  ^  J*^'  ^*  ^'  ^2. 
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Ch.  I.  $4.  person  for  witchcraft,  sorcery,  enchantment,  or  conjnratioB, 
Witchcraft,  qj.  foj.  charging  another  widi  any  such  ofence,  in  any  court 
in  Great  Britain:  and  that  if  any  person  shall  pretend  to 
exercise  or  use  any  kind  of  witchcraft,  &c.  or  shall  under- 
take to  tell  fortunes,  or  pretend  hy  their  skill  or  knowledge 
in  any  occult  or  crafty  science,  to  discover  where  or  in  what 
manner  any  goods  or  chattels  supposed  to  have  been  atoleo 
or  lost  may  be  found;  every  such  offender,  being  thereof 
lawfully  convicted  on  indictment  or  information,  shall  be 
imprisoned  for  one  year;  and  once  in  every  quarter  of  the 
said  year,  in  some  market  town  of  the  proper  county,  upon 
the  market  day  there,  shall  stand  openly  on  the  pillory  for 
one  hour,  and  also  shall  (if  the  court  think  fit)  give  sureties 
for  good  behaviour  in  such  sum  and  for  such  time  as  the 
court  judge  proper,  and  in  sucK  case  be  further  imprisoned 
until  such  sureties  be  given."  Also  by  the  vagrant  act 
ir  Geo.  2.  c.  5.  17  (jeo.  2.  €•  5.  s.  2,  all  jugglers,  fortune  tellers,  and  gyp» 

sies  pretending  to  skill  in  physiognomy,  palmistry,  or  the 
like  crafty  science,  or  pretending^o  tell  fortunes,  &c.  shall 
be  deemed  rogues  and  vagabonds,  and  suffer  as  the  act 
directs. 

V.  Offences  more  peculiarly  relating  to  the  Church  Es- 
tablishment and  Discipline. 

1.  Conformity  required  by  Law. 

h  5*  A  multitude  of  statutes  have  been  passed  from  time  to 

time  for  the  protection  of  the  established  church,  and  to 
promote  conformity  thereto;  particularly  in  opposition 
to  the  popish  religion  and  superstitions.  It  is  useless  at 
this  day  to  inquire  into  the  history  of  all  these  laws, 
many  of  which  would  only  form  a  catalogue  of  human 
woes.  Doubdess  most  of  these  provisions  were  found  ne- 
cessary in  times  of  fraud  and  violence,  and  while  the 
church,  as  by  law  now  established,  was  in  its  infancy:  they 
were  passed,  to  use  the  word3  of  Lord  Bacon,  upon  the 
spur  of  the  occasion.  But  the  ameliorated  state  of  the 
civilized  world,  and  a  juster  sense  of  the  true  principles  of 
christian  charity,  as  well  as  of  sound  policy,  have  tended  to 
soften  their  rigour;  and,  though  still  retained  on  the  sta« 
tute    book,   they   are    mostly   fallen   into    disuse.     Those 

respecting 
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Tespectiag  proteatant  dissenters  are  nearly  in  a  state  of  per-     Ch.  I.  $  5. 
petual  suspension  by  the  annual  act  of  indemnity,  which  is  Offences  againtt 
pKsed  for  the  protection  of  those  who  may  have  incurred  ^^tahiukment. 

penalties  by  breach  of  the  corporation  and  test  acts.   The 

paiticidar  examination  of  all  these  laws,  creating  offences 

topuzabh  by  the  superior  jurisdictions,  would  naturally  fall 

irithin  the  scope  of  thb  treatise;  yet,  by  reason  of  their 

disuse,  ;md  becau8e«I  have  nothing  new  to  add  to  what  is 

already  in  print  upon  these  subjects,  I  shall  content  myself  Ff^4Blac.Com. 

with  mentioning  the  principal  heads,  incidentally  and  briefly  ^^'gl_igj„^l^* 

ootidog  some  regulations  of  less  general  operation,  and  re-  sive,  &  ch.  18. 

ferring  for  the  rest  to  those  treatises  where  this  whole  code  *'  ^^'  ^  ^^'  ^^' ' 

of  laws  is  very  perspicuously  detailed.  And  I  am  the  more 

induced  to  adopt  this  method  with  respect  to  such  laws  as 

are  principally  levelled  at  dissenters  from  the  established* 

church,  whether  protestants  or  papists,  since  their  operation 

is  very  materially  mitigated,  and  in  some  instances  wholly 

done  awav,  by  the  two  principal  acts  of  toleration  under- -£^c</ift*on  hy 

mentioned.  '"^^"'^  ^'''• 

By  the  stat.  1  W..8c  M.  c.  18.  s.  2.  emphatically  called  Pro/M^on/ 
Ae  Toleration  Act,  "  all  persons  dissenting  from  the  esta^  Biseenttra, 
Wished  church  (except  papists  and  those  who  shall  in  preach-  ^  ^\  ^.^' 
ingor  writing  deny  the  doctrines  of  the  Trinity)  are  exempted  19  Geo.  3.  c.  44. 
from  an  penal  laws  relating  to  religion,  except  the  gtat.^^**^-^^"'-^- 
25  Car.  2.  c.  2.  (by  which  all  officers  of  trust  are  bound  to 
wceive  the  sacrament  according  to  the  usage  of  the  church 
of  England,  and  also  to  take  the  oaths  of  allegiance  and 
supremacy,   and   the  test, — or,   being  Quakers,  •  make  by 
*Geo.  1.  c.  6.  a  similar  affirmation);  and  also,  except  the 
Stat  30  Car.  2.  st.  2.  c.  1.  (amended  and  in  part  repealed 
bj'S  Geo.  2.  c.  31.  by  which  the  members  of  both  houses 
rf  parliament  are  bound  to  make  a  declaration  against  tran- 
suhstantiation,  and  the  invocation  of  saints,  and  the  sacrifice 
^f  the  mass):    provided  such  dissenters  take  the  oath  ot 
allegiance  and  supremacy,  and  make  the  abovementioned 
deH^ration,  and  come  to  some  congregation  for  religious 
^^   dip,  in  some  place   registered  either   in  the  bishop's 
^   ,  or  at  the  coimty  sessions,  the  doors  whereof  shall  not 
^     :ked,  barred,  or  bolted."  ^ 

JO  by  the  stat.  31  Geo.  3.  c.  32.  "  Persons  professing  Toleration  of 
tt<    opish  religion,  taking  the  oath  of  allegiance  and  abjura-  ficeoS     32 
^^     nd  making  the  declaration  therein  mentioned,  shall  be 

relieved 
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Ch.  I.  $  5.  relieved  from  the  penalties  and  disabilities  of  the  several 
Offence*  again^  acts  (a)  against  non-conformists,  which  are  the  subject-matter 
JSttcy'^lishmevt.  ^^  most  of  the  remainder  of  this  chapter*  This  new  oath 
and  declaration  may  be  taken  in  any  of  the  courts  of  West- 
minster, or  at  the  general  quarter  sessions  of  the  place  where 
the  party  shall  reside,  and  shall  be  subscribed  by  him  with 
his  name  at  length,  or  his'  mark,  (die  name,  &c.  in  the 
latter  case  to  be  written  by  the  officer  of  the  court,)  and 
his  tide,  addition,  and  place  of  abode;  and  it  shall  remain 
in  such  court  of  record.  And  the  proper  officer  of  the  court 
shall  give  the  party  a  certificate  of  such  declaradon  and 
oath  having  been  duly  made,  &c.  (for  which  Ss.  and  no 
more  shall  be  paid) ;  and  such  certificate,  on  proof  of  the 
certifier's  hand,  and  that  he  acted  as  such  officer,  shall  be 
sufficient  evidence  of  the  fact,  unless  falsified.  With  a  pro- 
viso (s.  9.)  that  all  laws  made  for  frequenting  divine  service 
on  Sundays  shall  be  still  in  force  against  oiFenders,  unless 
such  persons  shall  come  to  some  congregation  permitted  by 
this  act,  or  by  the  abovementioned  act  of  the  1  W.  &  M.  c.  18. 
The  above  statutes,  founded  on  the  beneficent,  wise,  and 
just  principles  of  toleration,  were  intended  for  the  protection 

(a)  The  acts,  or  parts  of  acts,  enumerated  as  conditionally  repealed,  are 
the  1  EUz.  c.  3.-23  £liz.  c.  1.— 29  Eliz.  c.  6.-35  Eliz.  c.  2 — 2  (vulgo  1) 
Jaic.  1.  c.  4 — 3  Jac.  1.  c.  4&  5. — 7  Jac.  1.  c.  6.  in  respect  of  not  resorting 
to  the  parish  church,  or  for  keeping  any  aenrant  or  other  person,  beinr  a 
papist,  who  shall  not  so  resort:  also  23  Eliz.  c.  1. — 27  Eliz.  c.  2.-35  Euz. 
c.  2.-2  (vulgro  1)  Jac.  1.  c.  4.-3  Jac.  1.  c.  5.-3  Car.  1.  c.  2.— 35  Car.  2. 
c.  2.  in  respect  of  being  a  papist  or  reputed  papist,  or  professing  or  being 
educated  in  the  popish  religion,  or  hearing  or  saying  mass,  or  being  a  priest 
or  deacon,  or  entering  or  belonging  to  any  ecclesiastical  order  or  commu- 
nity of  the  church  of  Rome,  or  being  present  at  or  performing  any  rite,  &c. 
of  the  popish  religion,  or  maintaining  or  assisting  others  therein,  or  teach- 
ing or  instructing  youth,  not  being  in  either  university,  &c.  or  not  taking 
the  child  of  any  protestant  father,  &c. :  also  the  1  W .  &  M.  stat.  1.  c.  9.  as 
to  removing  papists  from  London  and  Westminster;  and  30  Car.  2.  c.  5. 
as  to  papists  advisedly  coming  into  the  king's  presence,  8cc. 

The  acts,  or  parts  of  acts,  absolutely  repealed,  Are  the  1  Eliz.  c.  1 5 

Jac.  1.  c.  4.-1  W.  &  M.  St.  1.  c.  8.— 1  Geo.  1.  st.  2.  c.  13.  and  25  Car.  2. 
c.  2.  touching  the  tender  of  the  bath  of  supremacy  and  obedience  therein 
refeiTed  to,  and  of  the  declaration  against  transubstantiation,  and  the  pe- 
nalties thereby  inflicted  upon  persons  refusing  or  ne^ecting,  upon  such 
tender,  to  take  the  oath,  and  make  the  said  declaration :  also  the  acts  of 
the  1  Geo.  1.  st.  2.  c.  55.  requiring  papists  to  register  their  names  and  real 
estates;  and  3  Geo.  1.  c.  18.  and  other  subsequent  acts,  disabling  them 
from  taking  by  any  deed  or  will,  unless  registered  wiUiin  a  certain  time ; 
and  the  7  &  8  W.  3.  c.  4.  and  1  Geo.  1.  st.  2.  c.  13.  disabling  them  from 
being  barristers,  attomies,  &c.  provided  they  take  and  subscribe  the  new 
oatli  and  declaration  prescribed  by  the  statute  31  Geo.  3.  c.  32. 

of 
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^f  conscientious  persons,  who  are  bona  fide  members  of  the     Ch.  I.  §  5. 
respective  congregations  so  registered.  But  neither  will  the  ^ff^f^^^es  agaitut 
mere  act  of  registry  protect  persons  resorting  to  such  meet-  EstSihhLent. 

ing  kouses  and  chapels,  unless  they  otherwise  bring  them- 

sekes  within  die  protection  of  one  or  odier  of  these  statutes.  S^es^ Derby." 
Nor  will  a  professed   churchman,   who   has  occasionally  Mre,  1  Blac. 

attended  such  meetings,  be  excused  on  that  account  from  gritto^v.' stan- 
tbc  penalties  of  not  attending  his  own  church.  di8fi,6Mod.l90. 

Toleration,   however,   like   other   good  things,   has  its 
boundaries,  and  is  not  to  be  pushed  to  the  length  of  giving 
public  encouragement  to  dissent  from  tlie  national  establish- 
ment. In  the  spirit  of  caution,  therefore,  the  stat.  5  Geo.  l.'SGeo.  1.  c.4. 
c  4%  has  enacted,  **  That  if  any  mayor,  bailiff,  or  other  -Ow«ifw#  not  to 
magistrate  in  England,  Wales,  Berwick-upon-Tweed,  or  the  S]LX''"^ 
isles  of  Jersey  or  Guernsey,  shall  knowingly  or  wilfully  resort  «»«^*. 
to  or  be  present  at  any  public  meeting  for  religious  worship, 
other  than  the  church  of  England,  in  the  gown  or  other 
peculiar  habit,  or  attended  with  the  ensigns  belonging  to 
his  office,  he  shall  be  disabled  to  hold  such  office,  and  ad- 
judged incapable  to  bear  any  public  office  or  employment 
whatsoever  within  England,  Wales,"  &c. 

2.  Derogating  from  the  Book  of  Common  Prayer. 

The  book  of  Common  Prayer  was  established  by  the  ^  5, 

Stat.  2  &  3  Ed.  6.  c.  1.  and  5  &  6  Ed.  6.  c.  1.  which  being 
repealed  by  the  stat.  1  M.  c.  2.  was  again  revived  by  stat. 
1  Eliz-  c.  2.;  and  by  the  latter  statute  s.  4,  5,  6.  "  If  anv  lEIiz.  c.  2. 
parson,  vicar,  or  other  minister  who  ought  to  say  the  said  333*  g^^.     ® 
common  prayer,  &c.  (this  includes  clergymen  who  have  no  1  Hawk.  ch.  7. 
cure  as  well  as  those  who  have),  shall  refuse  to  use  it  in  3  g^^^  ^i^^.  ^^g 
such  church,  &c.  or  other  place  where  he  should  use  to  By  minhtert. 
minister  the  same,  or  wilfully  or  obstinately  standing  in  the 
same  use  any  other  form,  or  speak  any  thing  in  derogation 
of  the  said  book  or  any  thing  therein  contained,  he  shall  on 
conviction  forfeit  for  the  first  oifence  one  year's  profit  of 
""H  his  spiritual  promotions,  and  shall  suffer  six  months  im- 
isonment;  and  for  the  second  offence  shall  suffer  one  year's 
prisonment,  and  be   deprived,  &c.    and   for   the   third 
ence  be  deprived,  &c.  and  imprisoned  for  life."  And  by 
7  fie  8.  if  such  offender  have  no  spiritual  promotion,  he 
all  for  the  first  offence  be  imprisoned  a  year,  and  for  the 

C  second 
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Ch.  I.  $  d.     second    be  imprisoned  for  life.    The  jurisdiction  of  the 

Offences  againtt  ecclesiastical  court  being  saved,  and  the  statute  being  only 

£rtabihh7nent.  in  the  affirmative,  it  does  not  prevent  that  court  from  pro- 

~ — T — rT~  ceeding  against  such  offenders  in  its  own  way,  even  for  the 

M.  4.  first  offence.  ^ 

BypertoM  in  ^      By  s.  9.  &c.  of  the  same  statute,  "  If  any  person  shall  in 

plays,  songs,  or  other  open  words,  speak  any  thing  in  de- 
rogation, depraving,  or  despising  of  the  said  book  or  any 
part  thereof;  or  by  open  fact  compel  or  otherwise  procure 
or  maintain  any  minister  to  say  any  common  prayer  openly, 
&c.  in  other  form ;  or  shall  by  any  of  the  said  means  un- 
lawfully interrupt  or  let  any  minister  to  say  the  said  com- 
mon prayer  in  manner  and  form  required,  he  shall  forfeit 
100  marks  for  the  first  offence,  and  400  for  the  second, 
&c.  (which  if  he  pay  not  within  six  weeks  after  convic- 
tion, he  shall  suffer  six  months  imprisonment  for  the  first 
offence,  and  tw^elve  months  for  the  second);  and  for  the 
third  offence  shall  forfeit  all  his  goods  and  chattels,  and 
shall  suffer  imprisonment  for  life." 

3.  Not  attending  Church  and  Sacrament. 

*  7^  In  treating  of  these  offences  I  shall  first  refer  to  the 

Stattaee,  several  statutes    relative  to  the  same.     The  stat.  1  Eliz. 

1  Eliz.  c.  2.  c.  2.  s.  14.  enacts,  "  That  all  persons  inhabiting  within 
Jli  pertoM  shall  ^^^  realm,  or  any  other  the  queen's  dominions,  shall  dili- 
resort  to  their  pa- gently  and  faithfully,  having  no  lawful  or  reasonable  excuse 
'^^      "     *      *  to  be  absent,  endeavour  themselves  to  resort  to  their  parish 

church  or  chapel  accustomed,  or  upon  reasonable  let  there- 
of to  some  usual  place  where  common  prayer  and  such  ser- 
vice of  God  shall  be  used  in  such  time  of  let,  upon  every 
Sunday  and  other  days  ordained  and  used  to  be  kept  as  holi- 
days, and  then  and  there  to  abide  orderly  and  soberly  during 
the  time  of  the  common  prayer,  preaching,  or  other  service 
of  God  there  to  be  used  and  ministered;  upon  pain  of 
punishment  by  the  censures  of  the  church,  and  also  upon 
pain  that  every  person  so  offending  shall  forfeit  for  every 
such  offence  12d.  to  be  levied  by  the  churchwardens  of  the 
parish  where  such  offence  shall  be  done,  to  the  use  of  the 
poor  of  the  same  parish,  of  the  goods,  lands,  and  tenements 
ymtdiction,       of  such  offender,  by  way  of  distress."  S.  17.  gives  authority 

to  justices  of  oyer  and  terminer  or  of  assize  to  inquire,  hear^ 

and 
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and  determine  the  oiFences:  and  by  s.  20.  offenders  must  be     Ch.  I.  $  7- 
indicted  at  the  next   general  sessions  holden  before  such  Offence*  againtt 
justices  next  after  the  offences  committed.    And  by  s.  24.  Establishment. 
Pimishment  by  the  ordinary  for  any  such  offence  is  a  bar"-; ; 

.  •trt''rt  Limttcition, 

to  a  prosecution  before  the  justices  for  the  same.  23Eliz     1     5 

The  Stat.  23  Eliz.  c.  1.  s.  5.  enacts,  That  every  person  Vide  iHawk. 
above  the  age  of  16  years,  who  shall  not  repair  to  some  ^^*  ^^'  ^'  ^^' 
church,  chapel,  or  usual  place  of  common  prayer,  but  for- 
bear the  same,  contrary  to  the  former  statute  of  1  Eliz. 
being  thereof  lawfully  convicted,  shall  forfeit  to  the  queen 
for  every  month  he  or  she  shall  so  forbear  20/.  (a);  and  that  ^of/ef>tir<r  q/'20/. 
over  and  besides  the  said  forfeitures,  every  person  so  for-^^'^'!   * 
bearing  for  12  months  as  aforesaid  shall,  for  their  obstinacy,  viith  sureties  for 
after  certificate  thereof  in  writing  made  into  B.  R.  by  the  ^<^  ^^^^'owr. 
ordinary  of  the  diocese,  a  justice  of  assize  and  gaol  delivery, 
or  a  justice  of  peace  of  the  county  where  such  offender  shall 
dwell  or  be,  be  bound  with  two  sufficient  sureties  in  200/.  at 
least  to  the  good  behaviour,  and  so  to  continue  bound  until 
they  conform  themselves  and  come  to  the  church,  according 
to  the  true  meaning  of  the  statute  1  Eliz.  c.  2. 

By  s.  8.  Justices  of  the  peace,  as  well  as  other  justices  ywisdiaicn. 
named,  may  inquire  of  offences  within  this  and  the  former 
statute,  within  one  year  and  a  day  after  such  offences  com- 
mitted. And  by  s.  9.  Justices  of  oyer  and  terminer,  of  assize, 
and  of  gaol  delivery,  have  power  to  inquire,  hear,  and  de- 
termine offences  within  this  act. 

By  s.  11.  Any  person  who  shall  forfeit  any  sums  of  money /wAn^Mwfen/ on 
by  virtue  of  this  act,  and  shall  fail  to  pay  the  same  within^^^^^^/'^^ 
three  months  after  judgment,  shall  be  committed  to  prison 
tin  he  have  psud  the  said  sums,  or  shall  conform  himself,  or 
go  to  church,  and  there  do  as  is  aforesaid. 

And  by  s.  10.  Every  person  guilty  of  any  offence  against  Causes  ofdis- 
this  statute,  who  shall  before  he  be  thereof  indicted,  or  at  his  ^,^2.*^  *'" 
alignment  or  trial  before  judgment,  submit  and  conform 

(tfl  By  8. 11.  One-third  to  the  queen  for  her  own  me,  one-thM  to  the 
ucen  for  the  use  of  the  poor  (1)  of  the  parish  where  the  offence  is  com- 
litted,  and  one-third  to  whoever  shall  sue  for  the  same.  CVide  1  Hawk, 
h.  10.  a.  32.  &c.  as  to  the  division  of  these  forfeitures.) 


(1)  The  29  Eliz.  c.  6.  s.  7.  enahles  the  lord  treasurer,  &c.  to  make  a 
urthcr  <Ustribution  of  this  thirds 

himself 
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Ch.  I.  $  7.  himself  before  the  bishop  of  the  diocese  where  he  shall  be 
Offence*  againtt  resident,  or  before  the  justices  where  he  shall  be  indicted, 
Establishment,  arraigned,  or  tried,  (having  not  before  made  like  submission 

at  any  his  trial,  being  indicted  for  his  first  like  offence,)  shall 

upon  his  recognition  of  such  submission  in  open  assizes  or 
sessions  of  the  county  where  such  person  shall  be  resident,  be 
discharged  of  all  and  every  the  said  oflences  against  this  act, 
and  of  all  pains  and  forfeitures  for  the  same:  And  s.  12. 
provides,  that  every  person  who  usually  on  the  Sunday  shall 
have  in  their  house  the  divine  service  established  by  law,  and 
be  thereat  usually  or  most  commonly  present,  and  shall  not 
obstinately  refuse  to  come  to  church  and  there  do  as  is  afore- 
said, and  shall  also  four  times  in  the  year  at  least  be  present 
at  divine  service  in  the  church  of  the  parish  where  they  re- 
side, or  in  some  other  open  common  church  or  such  chapel  of 
ease,  shall  not  incur  any  pain  or  penalty  limited  by  this  act 
for  not  repairing  to  church. 
yuritdietion.  The  28  (vulgo  29)  Eliz.  c.  6.  s.  2.  enacts,  That  every 

29  Eliz.  c.  6.  conviction  for  any  offence  before  mentioned,  (i.  e.  contrary 
8.  8.  to  the  like  to  the  Statute  of  the  23  Eliz.  c.  1.)  shall  be  in  B.  R.  or  at 
purpose,  ^jjg  assizes  or  general  gaol  delivery,   and  not  elsewhere. 

Sect.  4.  enacts,  That  every  such  offender  in  not  repairing  to 
divine  service,  but  forbearing  the  same,  contrary  to  the  said 
statute,  being  thereof  once  convicted,  shall  in  such  of  the 
terms  of  Easter  or  Michaelmas  as  shall  be  next  after  such 
conviction  pay  into  the  Exchequer  after  the  rate  of  20/.  for 
every  month  which  shall  be  contained  in  the  indictment 
whereupon  such  conviction  shall  be ;  and  shall  also  for  every 
month  after  such  conviction,  without  any  other  indictmei;it 
or  conviction,  pay  into  the  Exchequer  at  two  times  in  the 
year,  viz.  in  every  Easter  and  Michaelmas  term,  as  much  as 
then  shall  remain  unpaid,  after  the  rate  of  20/.  for  every 
month  after  such  conviction;  and  in  default  of  payment, 
process  to  issue  out  of  the  Exchequer,  &c.  to  take  all  the 
goods  and  two  parts  of  the  lands,  tenements,  hereditaments, 
leases,  and  farms  of  such  offiender,  towards  satisfaction  of 
the  penalties.  This  payment  for  every  month  after  the 
conviction,  is  by  s.  6.  to  be  till  the  party  makes  submission, 
and  conforms  according  to  the  true  meaning  of  the  statute 
23  Eliz.  c.  1.  But  by  Stat.  3  Jac.  1.  c.  4.  s.  11.  the  king  has 
an  option  to  waive  the  monthly  forfeiture,  and  to  take  two- 
thirds 


Penalties. 


Vide  infra* 


3  Jac.  1.  c.  4. 

8.11. 
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thirds  of  the  offender's  laDnds,   till  the  said  Jf&rtf^  being     Ch.I.  (7. 
indkted  for  not  coming  to  church  contrary  to  former  laws,  (^pen^Mhrn 
sM  conform  himself  and  come  to  church,  according  to  die  EttaidUhmtnt. 

meaning  of  the  statute  in  that  behalf  made.  

Sect  5.  for  the  more  speedy  convicdon  of  such  ofiender  Indictment. 
in  not  repairing  to  divine  service,  but  forbearing  the  same, 
contrary  to  the  said  statute,  (S3  Eliz.  c*  1.)  enacts.  That 
the  indictment  mentioning  the  not  coming  of  such  offender 
to  die  churdh  of  the  parish  where  such  person  at  any  dme  . 
before  such  indictment  was,  or  did  keep  house  or  residence, 
nor  to  any  other  church,  chapel,  or  usual  place  of  common 
prayer,  shall  be  sufficient  in  law;  and  that  it  shall  not  be 
needful  to  mention  in  every  such  indictment,  that  die  offender 
was  or  is  ii^abiting  within  England  or  other  the  queen's 
dominioDs*    But  if  such  offender  were  then  not  within  the 
realm,  &c  he  shall  be  relieved  by  plea  in  that  behalf,  and 
not  otherwise.    And  that  upon  the  indictment  of  such  of-  Proclamation  to 
fender,  a  proclamation  shall  be  made  at  the  same  assizes  '^*f^^»^^' 
or  gaol  delivery  in  which  the  indictment  shall  be  taken,  (if 
die  same  be  taken  at  any  assizes  or  gaol  delivery,)  by  which 
it  shall  be  commanded  that  the  body  of  such  offender  shall  be 
rendered  to  the  sheriff  before  the  next  assizes  or  gaol  delivery 
in  the  same  county;  and  if  at  the  said  next  assizes  or  gaol 
delivery  the  same  offender  so  proclaimed  shall  not  make  ap«- 
pearance  of  record  (a),  then  upon  such  default  recorded  the  (a)  The  party 
same  shall  be  as  sufficient  a  conviction  (b)  in  law  of  the  »aid^^^^^^"j^ 
offence  whereof  the  party  so  stands  indicted,  as  aforesaid,  as  record,  1  Hawk, 
if  upon  the  same  indictment  a  trial  by  verdict  thereupon  had  ^^j  Suckcormic' 
proceeded  and  been  recorded.  tion,  if  insuk- 

cientf  shall  be 
^fnoted  into  the  Exchequer,  and  there  quashed;  but  no  ivrit  of  error  can  be  brought  upon  it^ 
«i  k^  a  judgment.     1  Hawk.  ch.  10.  s.  23. 


Sect.  6.  provides.  That  when  such  offender  shall  make  offender 
submission  and  become  conformable,  according  to  the  statute/»^'«<f  • 
23  Eliz.  or  shall  die,  then  no  forfeiture  of  20/-  for  any 
month,  or  seizure  of  lands  from  and  after  such  submission 
and  conformity,  or  death,  and  full  satisfaction  of  all  arrear- 
ages of  20/.  monthly,  before  such  seizure  due  or  payable, 
shall  ensue  or  be  continued  against  such  offender,  so  long  as 
>ic  shall  continue  in  coming  to  divine  service  according  to  the 
latent  of  the  said  statute. 

Besides 


con- 
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*€  Jac.  1.  c.  4. 
d.  7. 

ywrudiction. 


Ch.  I.  %  7.  Besides  the  above  provisions,  which  are  of  a  general  nature, 
OfenMiaMMUMt  extending  to  all  descriptions  of  persons,  there  are  also  other 
EttablUhment,  Statutes,  principally  directed  against  popish  recusants,  which 
incidentaUy  notice  the  oiFence  of  not  attending  church,  an4 
make  regulations  in  respect  of  the  same:  these  I  shall  refer 
to  as  the  subject  hereafter  requires.  For  the'present  I  shall 
only  advert  to  some  clauses  which  contain  further  general 
provisions  touching  the  offence  in  question. 

The  Stat*  3  Jac.  1.  c.  4.  s.  7.  enacts,  ^^That  the  justices  C{f  as- 
size and  gaol  delivery  at  their  assizes,  and  the  justices  of  peace 
at  any  of  their  general  or  quarter  sessions,  shall,  by  virtue  of 
this  act,  inquire,  hear,  and  determine  of  all  recusants  and 
offences,  as  well  for  not  receiving  the  sacrament  aforesaid^ 
&f c.  as  for  not  repairing  to  church  according  to  the  meaning 
of  former  laws,  in  such  manner  and  form  as  the  said  justices 
of  assize  and  gaol  delivery  may  now  do  by  former  laws  in 
the  case  of  recusancy  for  not  repairing  to  church;  and  also 
shall  have  power  at  their  said  assizes  and  gaol  delivery,  and 
at  the  sessions  (in  which  any  indictment  against  any  person 
for  not  repairing  to  church  according  to  former  laws,  &c 
shall  be  taken)  to  make  proclamation,  by  which  it  shall  be 
commanded,  that  the  body  of  every  such  offender  shall  be 
rendered  to  the  sheriff  of  the  same  county,  or  bailiff,  or 
other  keeper  of  die  gaol  of  the  liberty,  before  the  next 
assizes  and  general  gaol  delivery,  or  before  the  next  general 
or  quarter  sessions  respectively  to  be  holden  for  the  saud  shire^ 
limit,  division,  or  liberty:  and  if  at  the  said  next  assizes,  &c. 
the  offender  soproclaimed  shall  not  make  appearance  of  record, 
then,  on  such  default  recorded,  the  same  shall  be  as  sufficient 
a  conviction  in  law  of  the  said  offence  whereof  the  party 
stands  indicted  as  aforesaud,  as  if  upon  the  same  indictment 
a  trial  by  verdict  thereupon  had  proceeded  and  been  found 
against  such  offender,  and  recorded." 

Sect.  8.  enacts,  "  That  every  offender  in  not  repairing  to 
divine  service,  but  forbearingthe  same,  contrary  to  the  statutes 
in  that  behalf  made,  who  shall  be  thereof  once  convicted^ 
shall,  in  such  of  the  terms  of  Easter  and  Michaelmas  as 
shall  be  next  after  such  conviction,  pay  into  the  Exchequer 
after  the  rate  of  20/.  for  every  month  which  shall  be  con- 
tained in  the  indictment  whereupon  such  conviction  shall 
be;  and  shall  also,  for  every  month  after  such  conviction, 

without 


Proclamation- 


Ptncdtif. 
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without  any  other  indictment   or   conviction,  forfeit  20/«     Ch.  I.  $  r. 
and  pay  into  the  Exchequer  at  two  times  in  tfie  year,  viz,  Offices  againtt 
in  eveiy  Easter  and  Michaelmas  term,  as  much  as  then  shall  Establishment. 

remain  unpaid,  after  the  rate  of  20/.  for  every  month  after  ~: 7-; 

such  conviction;  except  in  such  cases  where  the  king  shall  ^/^^  ,*^ 29 Eliz^ 
and  may,  by  force  of  this  act,  refuse  the  same,  and  take  two  c-  <^-  s-  4. 
parts  of  the  lands,  tenements,  hereditaments,  leases,  and 
fiffms  of  such  offender,  till  the  said  party,  being  indicted  for 
not  commg  to  church,  contrary  to  former  laws,  shall  con- 
form himself  and  come  to  church,  according  to  the  meaning 
of  the  statute  in  this  behalf  made."  And  by  s.  9.  ^^  Every 
conviction  recorded  for  any  offence  before  mentioned  shsdl 
be  certified  into  the  court  of  Exchequer  before  the  end  of 
the  term  following  such  conviction,  which  shall  thereupon 
award  process  for  the  seizure  of  the  lands  and  goods  of  every 
such  offender,  as  the  case  shall  require:  and  if  default  shall 
be  made  m  any  part  of  the  payment  aforesaid,  contrary  to 
the  form  hereinbefore  limited,  then,  and  so  often,  the  king 
shall  and  may,  by  process  out  of  the  said  Exchequer,  take^ 
seize,  and  enjoy  all  the  goods,  and  two  parts  as  well  of  all 
the  lands,  tenements,  and  hereditaments,  leases  and  farms 
of  such  offender,  as  of  all  other  the  lands,  tenements,  and 
^ditaments  liable  to  such  seizure,  or  to  the  penalties 
aforesaid,"  &c. 

By  s.  16.  no  indictment  against  any  person  for  not  re-  Indictment. 
puring  to  some  church  or  chapel,  or  usual  place  of  common 
Rycr,  but  absenting  himself  for  one  month,  contrary  to  the 
^  and  statutes  in  that  behalf  provided,  or  for  not  re- 
^^civing  the  said  sacrament,  contrary  to  this  law,  nor  any  pro- 
^^l^ination,  outlawry,  or  other  proceeding  thereupon,  shall 
be  avoided,  discharged,  or  reversed,  for  any  default  in  form 
orodier  defect  whatsoever,  (other  than  by  direct  traverse  to 
^  point  of  not  coming  to  church  or  not  receiving  the  said 
sacrament  whereof  such  person  shall  be  indicted,)  but  the 
'^e  indictment  shall  stand  in  force  and  be  proceeded  upon, 
^y  such  default  of  form,  or  other  defect  whatsoever,  not- 


Sect.  17.  provides.  That  if  any  person  so  indicted  shall  submit  indictment  re- 
®d  conform  himself,  and  become  obedient  to  the  laws  o{^xrsed by  Defend' 
the  church  of  England,  and  repair  to  the  parish  church  of*'"  ^conjormtng. 
his  most  abiding,  and  if  there  be  no  such,  then  to  the  church 
'^ext  adjoining  his  such  dwelling,  and  there  hear  divine 

service 


u 

Qjkncet  against 

Church 
JSM^hlUhmcnt 


Sutnfiupy  J^ro* 
ceeding  iitjore 
ytittice*. 


Limitation. 


25  Car.  p.  c.  2. 

8.2. 

Sacrament, 


Pmtkhnunt. 
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service  according  to  the  true  meaning  of  the  statute  in  that 
behalf  made^  and  there  public^  receive  the  sacrament 
according  to  law;  then  every  such  person  so  indicted  shall 
be  admitted  and  allowed  to  avoids  discharge,  sind  reverse  the 
said  indictment  and  all  proceedings  thereon,  in  such  manner 
as  if  this  act  had  not  been  made,  &c. 

Sect.  2/.  enacts,  That  if  any  subject  shall  not  resort  every 
Sunday  to  some  church,  chapel,  or  other  usual  place  ap- 
pointed for  common  prayer,  and  there  hear  divine  service 
according  to  the  stat.  1  Eliz*  c«  2*  it  shall  and  may  be  law- 
ful bx  any  justice  of  the  peace  of  that  division,  &c.  wherein 
the  sdd  party  shall  dwell,  on  proof  of  such  default  by  con- 
fession, or  oadi  of  witness,  to  summon  the  said  party;  and 
if  he  shall  not  make  due  proof  of  a  sufficient  excuse,  it  shall 
be  lawful  for  the  said  justice  to  give  a  warrant  to  the  church- 
warden of  the  parish  where  the  party  dwells,  under  his 
hand  and  seal,  to  levy  12d.  for  every  such  default,  by  dis- 
tress and  sale  of  the  oiFender's  goods,  or  in  default  of  such 
distress  to  commit  such  offender  to  prison  within  the  shire, 
&•,  where  he  shall  be  inhabiting  until  payment  of  the  sura 
forfeited:  the  forfeiture  to  be  for  the  use  of  the  poor  of 
the  parish  where  the  offender  resided  at  the  time  of  the 
o£Fence*  Sect*  28.  provides  that  nobody  shall  be  impeached 
upon  the  above  clause  unless  within  one  month  after  such 
default  made.  And  by  s.  29.  No  man  punished  upon  this 
branch  shall  for  the  same  offence  be  punished  by  the  for- 
feitm-e  of  12dL  on  the  stat.  1  £liz.  c.  2. 

By  Stat,  25  Car.  2.  c.  2.  s.  2.  All  persons  admitted  into 
any  civil  or  military  office,  or  receiving  any  pay,  &c.   by 
patent  or  grant  from  his  majesty,  or  having  any  comnumd 
or  place  of  trust  under  hims  shall  take  the  sacrament  accord- 
ing to  the  usage  of  the  church  of  England,  within  three 
months  after  such  admittance,  in  some  public  church,  on  a 
Sunday;  and  by  s.  3.  shall  obtain  a  certificate  thereof,  to 
be  put  on  record  in  the  court  where  he  takes  the  oaths  of 
allegiance  and  supremacy  by  the  same  act  required.    And 
by  s.  4.  Any  person  refusing  or  neglecting  to  take  such  sacra^^ 
ment,   at  the  place  and  within  the  time  mentioned,  shall 
ipso  facto  be  adjudged  incapable  and  disabled  in  law  to  have 
the  said  office  or  employment,   and  the  same    is  thereby 
adjudged  void;  and  such  person  being  afterwards  convicted 
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€i  encutmg  the  same,  upon  any  information,  preaeatBient,     Ch.  I,  $  7. 
or  indictment  in  any  of  Ac  courts  of  Westminster,  or  at  ^^^^^  ogaintt 
the  assizes,  shall  be  disabled  to  sue;  or  to  be  guardian,  or  BttMiahment. 
executor,  or  administrator)  or  to  be  capable  of  any  legacy  "7 — T — ~ 
or  deed  of  gift;  or  to  bear  any  office  in  England,  Wales,  or 
Berwick-upon-Tweed;  and  shall  also  forfeit  SQOL  to  be  re- 
covered by  any  informer. 

The  following  considerations  are  to  be  extracted  froni 
these  acts: 


As  to  the  particular  Offences  described  therein.  i  8. 

The  Stat.  1  Eliz.  c.  2.  s.  14.  requires  all  persons  having  Offence*  dcMribed 

in  the  ah 
Mtatutet, 


no  lawful  excuse  for  absenting  themselves,  to   repair  to  "*  '^^  ''^^^ 


church,  there  to  abide  orderly  during  the  service.    The 

statutes  23  EHz.  c.  1.  s.  5.  29  Eliz.  c.  6.  s.  2.  and  3  Jac.  1. 

c.  4.  8.  8.  though  not  so  fully  worded  as  the  stat.  1  Eliz. 

yet  may  reasonably  be  taken  to  embrace  the  whole  tenor  of 

that  statute,  to  which  they  have  general  reference.    One  i  Hawk:  ch.  10. 

who  misbehaves  himself  at  church,  or  goes  away  without  *-  ^- 

reasonable  excuse  before  the  service  is  ended,  is  as  much 

widiin  the  law  as  one  who  wholly  absents  himself.    The 

last  mentioned  statute,  as  well  as  the  stat.  25  Car.  2.  c.  2. 

Anther  exteifds  to  |$ersons  not  receiving  the  sacrament. 

A  to  the   Jurisdictions  before  which   these   Offences  are         §  9. 

examinable* 

Offences  within  the  stat.  1  Eliz.'c.  2.  are  by  s.  17.  in- yuriWicf/on. 
quirable  by  justices  of  oyer  and  terminer,  and  of  assize. 
The  stat.  23  Eliz.  c.  1.  s.  8.  extends  the  jurisdiction  to 
justices  of  the  peace  to  inquire  of  offences  within  that  and 
the  former  act:  and  by  s.  9.  justices  of  oyer  and  terminer, 
of  assize,  and  of  gaol  delivery,  have  power  to  hear  and  de- 
termine offences  within  that  act.   The  stat.  29  Eliz.  c.  6. 
s.  2.  confined  the  cognizance  of  offences  within  the  stat. 
23  Eliz.  c.  1.  to  B.  R.,  or  the  assizes,  or  general  gaol  deli- 
very.   But  the  stat.  3  Jac.  1.  c.  4.  s.  7.  again  gives  juris- 1  Hawk.  ch.  10. 
ion  over  all  these  offences,  not  only  to  the  justices  of 
ze  and  gaol  delivery,  but  to  justices  of  the  peace  or 
lions,  in  such  manner  and  form  as  justices  of  assize  and 
1  delivery  might  do  by  former  laws.    And  by  s.  2.  of 
*■  statute  the  penalty  of  12d.  given  by  the  stat.  1  Eliz. 

D  may 
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Ch.  I.  $  d.  may  on  conviction  before  one  justice  be  levied  by  his  warrant 
^^^at^fh'^  to  the  churchwardens  of  the  parish  where  the  party  dwelk. 
Establishment,  provided  it  be  within  one  month  after  the  offence:  but  there 

are  no  negative  words  to  take  away  the  remedy  by  indict* 
ment* 


Vide  1  Hawk, 
ch.  10.  8.2.  & 
8.  19. 

}  10. 

Limitation, 

The  Limitation  of  Time  for  Prosecutions* 

By  Stat.  1  Eliz.  c.  2.  s.  20.  offenders  must  be  indicted  at  the 
next  generalsessionsofthe  justices,  therein  mentioned,  after 
the  offence  committed;  but  by  the  statute  23  Eliz.  c.  1. 
the  offences  against  that  and  the  former  statutes  of  the  1st, 
5th,  and  13th  years  of  the  Queen  are  inquirable  within  a 
year  and  a  day  after  they  are  committed:  The  stat.  29  Eliz. 
c.  6.,  which  is  in  pari  materia^  will  perhaps  be  governed  by 
the  same  limitation;  and  the  subsequent  statute  3  Jac  1.  c 
^  4.  s.  7.  giving  jurisdiction  to  the  justices  therein  named^  re- 
fers to  the  mode  of  proceeding  in  former  laws. 

Ml*        As  to  the  Form  of  Indictment^  or  other  Mode  of  convicting 

Offenders. 

Form  of  Indict-  The  Stat.  29  Eliz.  c.  6.  s.  5.  gives  a  general  and  concise 
3Bac  Abr  479  ''^"^  ^^  indictment,  which  is  also  sufficient  in  an  indictment 
1  Hawk.  ch.  10.  on  the  Stat.  1  Eliz.;  and  the  indictment  need  not  shew  that 
s.  2. 24.  &c.        ^^  Defendant  had  no  reasonable  excuse  for  his  absence ; 

but  he  must  shew  that  in  his  own  defence.  In  default  of  the 
Defendant's  appearing,  the  same  stat.  and  also  the  stat.  3 
Jac.  1.  c.  4.  s.  /.  give  a  summary  mode  of  conviction,  upon 
proclamation  by  the  sheriff  for  his  appearing  at  the  next 
assizes,  &c.,  in  case  he  shall  not  then  appear,  and  such 
his  default  be  recorded;  in  which  proceeding  the  statutes 
must  be  strictly  pursued.  The  stat.  3  Jac.  1.  c.  4.  s.  16. 
provides,  that  no  indictment  for  not  repairing  to  church 
according  to  the  laws  in  force,  or  for  not  receiving  the 
sacrament  contrary  to  that  law,  nor  any  proclamation,  out^ 
lawry,  or  other  proceeding,  thereupon  shall  be  reversed  for 
any  defect  of  form,  other  than  by  direct  traverse  to  the 
point  of  not  coming  to  church,  or  not  receiving  the  sacra^ 
1  Hauk.  ch.  10.  ment.  But  the  party  is  only  restrained  from  taking  advantage 
*  2**-  of  defects  in  the  record  itself;  for  he  may  plead  any  collateral 

matter,  such  as  pardon,  &c.;  and  judgment  may  be  reversed 
even  for  any  defect  in  the  record  tending  to  prejudice  the 

king, 
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lung,  such  as  the  omission  of  a  capiatur,  &c.;  and  so  an    Ch.  i.  fit 
outltwiy  may  be  reversed  for  a  common  defect,  on  (.utting  Offences agaitut 
in  bail,  and  traversing  the  indictment  as  to  the  point  of  not  Est^hmenu 

coming  to  church.    The  oiFence  need  not  be  alleged  in  the 

county  where  the  party  was  at  the  time,  being  a  mere  non-  ^  " *^^  ^"^  *^* 
feazance,  and,  properly  speaking,  not  committed  any  where.  3  Bac.Abr.  479. 
Bat  proof  of  absence  from  the  party's  own  parish  church,  it  (j^^,^  Hob 
is  said,  is  sufficient  to  throw  the  onus  upon  him  of  proving  251.) 
where  he  went  to  church.    Yet  this  ai^ars  to  be  a  strong  \  ^*J^  ^^'  ^^ 
constraction  to  make  on  a  penal  statute,  unless  he  were  also  and  the  authoH- 
proved  to  be  resident  within  his  parish  at  the  time.  '''*  *^^'  ^«'«*^ 

What  Bars  or  Excuses  may  be  alleged  by  Defendants.  h  12. 

By  8.  24.  of  the  stat.  1  Eliz.  c.  2.  punishment  by  the  Bars  and  £»- 
or&iaiy  is  a  bar  to  a  prosecution  before  the  justices  for  the  ^"^^ 
same  offence.  The  stat.  23  Eliz.  c.  1.  s.  5.  attaches  the 
oiEence  only  on  those  above  16  years  of  age;  and  by  s.  10. 
CGoformity  before  the  bishop  or  the  justices,  before  judgment 
fer  the  first  offence,  shall  be  a  discharge  from  all  pains  and 
forfeitures  incurred  under  that  act.    In  like  manner  con- 
formity  after  the  summary  conviction  given  by  the  stat. 
^  Eliz.  c  6«  shall  by  s.  6.  do  away  subsequent  forfeitures 
of  2(ML  per  month,  or  seizure  of  lands  consequent  thereon, 
inpayment  of  all  arrearages,  so  long  as  such  conformity  shall 
contimie.    So,  an  indictment  for  any   offence   within   the 
sttt.  3  Jac.  1.  c.  4.  may  by  s.  17.  be  avoided  by  the  party's 
tonformity,  and  receiving  the  sacrament.  And  by  the  same 
stat  8.  27,  28,  29.  a  conviction  by  one  justice  of  peace 
of  offenders  within  the  stat.  1  Eliz.  c.  2.,  for  not  resorting  to 
dmrch,  shall  operate  in  bar  to  the  forfeiture  given  by  the 
stat  1  Eliz.  c.  2.  And  by  all  these  statutes  the  Defendant 
sbaD  be  dischai^d  on  slewing  a  reasonable  excuse  for  not 
Attending  divine  service;  such  as  absence  out  of  the  realm  by 
*tat  29  Eliz.  c.  6.  s.  5.  And  s.  12.  of  the  stat.  23  Eliz.  c.  1. 3  Bac.  Abr.  479. 
specifies  what  degree  of  attendance  at  church  within  the 
jc     ihall  excuse  a  party  from  the  pains  and  penalties  of  that 
tt     [t  is  said  that  sickness  for  part  of  the  time  contained  Cro.  Jac.  529. 
<»       information  shall  be  no  excuse,  if  it  be  proved  that  g  ^q  ^    ^^'  ^^' 
^     ^fendant  was  a  recusant  both  before  and  after;  because 
^    aO  be  presumed  that  he  obstinately  forbore  during  that 
^      This  is  another  instance  of  a  harsh  construction  made 

op 
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Ch.  I.  $  13.  <m  a  penal  law;  more  especially  as  by  stat*  1  Jac.  1.  c.  4.  s«  3* 
Offences  agairut  a  rccusant  conforBUBg  himselif  according  to  the  meaning  of 
EttablUhment,  ^^  above  mentioned  statutes  of  Eliz.  shall  during  such  con- 

— 2 — formity  be  discharged  of  all  penalties  which  he  might  odier- 

Okeden  t.  Key-  ^^^  incur  by  reason  of  his  recusancy.  Such  conformity  may 
nel,  T.  Ray.  391.  be  pleaded  after  verdict  in  im  action  by  a^common  informer, 
1  Hawk.  ch.  10.  ^^^  ^^en  after  judgment  at  the  suit  of  the  king,  if  before 
s.  sSy  54  execution  awarded.    But  after  award  of  execution,  or  the 

king  has  actually  taken  the  profits  of  the  offender's  lands, 
his  oidy  remedy  is  by  petition  to  the  king. 
By  Toltration         Also  Certain  descriptions  of  persons  have  been  (^together 

taken  out  of  the  generality  of  these  laws  by  two  principal 
statutes;  namely,  protestant  dissenters  by  the  stat.  1  W.  &  M. 
c.  18*,  and  papists  by  the  stat.  31.  G.  3.  c.  32.  before  re* 
ferred  to,  upon  the  conditions  therein  specified. 


Ante,  p.  7. 


M3«         As  to  the  Punishment;  and  where  it  is   determinable   by 

Conformity. 

f  u'^^r^^h  10  ^^  *^  ^^^^  ^  ^^'^'  ^'  ^'  ®*  ^^  ^  forfeiture  of  12^.  is 
s.  7, 8. 11.  inflicted,  after  conviction  and  judgment,  for  each  particu- 
3  Bac.  Abr.  480.  i^r  day's  omission  in  attending  church.     The  stat.  23  £liz. 

c.  1.  s.  5.  adds  20/.  per  month  (i.  e.  lunar  month),  which 
is  accumulative  to  the  forfeiture  by  the  former  statute*  Be- 
sides which,  by  the  stat.  23  Eliz.  any  such  offender  not 
attending  for  12  months,  shall,  after  certificate  thereof  in 
writing  made  into  B.  R.,  eidier  by  the  ordin^uy,  or  by  a 
justice  of  assize,  gaol  deliver}^  or  of  the  peace,  of  die  county 
where  the  offender  lives,  be  bound  to  good  behaviour,  with 
two  sufficient  sureties  in  200/.  at  least,  until  conformity. 
By  s.  11.,  on  default  of  paying  within  three  •months  after 
judgment  the  forfeitures  incurred  by  this  act,  the  offender 
shall  be  committed  till  paymen^  or  conformity.  By  stat. 
29  Eliz.  c.  6.  s.  4.  and  3  Jac.  1.  c  4.  s.  8,  9.  the  forfeit- 
ure of  20/.  per  mondi  shall  be  for  every  month  contained 
in  the  indictment,  and  also  for  every  month  after  the  con- 
i^Y  the  recovery  viction  (i.  e.  till  the  party,  conforms),  except  when  the  king 
%  actionivide  *  shall  take  the  offender's  goods  and  two  thirds  of  his  lands, 
St.  35  Eliz.  c  1.  in  default  of  his  paying  the  20/.  per  month,  or  where  the 

king  shall  elect  to  take  possession  of  two  parts  of  the  offender's 

lands,  in  lieu  of  the  said  penalty  (i.  e.  upcm  inquisition  fouad 

1  Hawk.  cb.  10.  of  what  lands  the  party  was  seised).    And  these  penalties 
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«re  to  be  pAtd  into  the  Exchequer  by  the  party  convicted  at    Ch.  I.  J 13. 
stated  periods.    There  is  a  similar  provision  in  the  stat.  3  ^ffcncea  against 
Jac  1.  c«  4.  s.  8.  whereby  the  party  shall  forfeit  20/.  for  every  EHab^hment. 

j&onth  contained  in  die  indictment  on  that  statute,  and  at 

the  rate  of  20/.  for  every  nlonth  after  conviction;  except 
when  the  king  shall  elect  to  take  two  parts  of  the  offender's 
lands.  And  by  s%  10  &  11.  the  same  election  is  given  to  the 
crown  in  cases  of  conviction  on  the  stat.  23  £liz.  c.  1.  s.  5. 
And  by  a.  9.  of  stat.  3  Jac.  1.  c  4.  in  default  of  paymem 
before  tibe  end  of  the  term  after  conviction  recorded,  pro- 
cess shall  issue  from  the  Exchequer  to  seize  the  lands  and 
goods  of  the  offender  in  the  manner  therein  specified*  By 
&  5.  of  Ae  same  statute,  where  the  king  takes  the  Defend- 
ant's  lands  on  default  of  his  paying  the  20^  a  month,  die 
profits  of  them  shall  go  towards  the  satisfaction  of  the 
penalty.  Recusants  of  a  certain  standing  are  also  liable  to  Recognizance. 
be  bound  to  their  good  behaviour  in  the  manner  pointed  out 
by  the  stat.  2  Eliz.  c.  1.  s.  5. 

It  is  further  enacted  by  stat.  3  Jac.  1.  c  5.  s*  8.  that  no  3  Jac.  1.  c.  5. 
recusant  convict  shall  practise  the  common  or  civil  law,  or  ^y^^  j  Hawk, 
physic,  or  use  the  trade   of  an   apothecary,  or  be  judge,  ch.  12.  s.  1.  &c. 
minister,  clerk,  or  steward  in  any  court,  or  keep  any  court,  -^*«''«"**'- 
or  be  registrar  or  town  clerk,  or  other  minister  or  officer  in 
iny  court,  or  shall  bear  any  office  or  charge  in  camp,  troop, 
or  compaiay  of  soldiers,  or  in  any  ship  or  fortress ;  but  shaU 
be  utterly  disabled  for  the  same,  and  forfeit  for  every  such 
oSence  lOO/.,  one  moiety  to  the  king,  and  the   other  to 
him  who  will  sue.    And  by  s.  22.  such  recusants  convicted 
at  the  death  of  any  testator,  or  at  the  time  of  granting  admini- 
BtratioD,  shall  be  disabled  to  be  executors  or  administrators; 
itnd  no  such  person  shall  be  guardian  to  any  children. 

In  addition   to   the   above,   popish   recusants    are    put 
by  several  statutes   under  these    further   disabilities:    1. 
by  stat.  3  Jamis  1.  c.  5.  s«  11,  12.  that  of  bringing  actions,  Vide  1  Hawk 
like  persons   excommunicated;  2.   that  of  presenting  to^'      P^*^ 
a  <^lwch  by  stats.  1  W.  &  M.  c.  26.  s.  4.  and  12  Ann.  c. 
i.  that  of  bearing  any  pCiblic  office  or  charge  by  stat. 
mes  1.  c.  5.  s.  9.;  4.  by  the  same  stat.  s.  10.  that  of 
ling  any  part  of  a  husband's  personal  estate;  5.  by  the 
^  stat.  s.  13.  that  of  claiming  an  estate  by  courtesy  or 
er  after  a  marriage  against  law.    They  are  also  put 
•^r  these  restraints  by  stats.  35  Eliz.  c.  2.  and  3  James  1.  Rettraint^ 

c.  5. 
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Forfeitures* 


Ch.  I.  §  13.  c.  5.  s.  67.  from  going  above  five  miles  from  home  unless  by 
Offence^agatMt  license,  or  by  virtue  of  process;  2.  by  stats.  3  Jac.'  1.  c.  5. 
EttablUhment.  s.  2.  and  30  Car.  2.  St.  2.  s.  5  &  6.  from  going  to  court; 

3.  by  stats.  3  Jac.  1.  c.  5.  s.  27,  28,  29.  and  1  W.  &  M. 

c.  15.  from  keeping  arms;  4.  from  going  within  10  miles 
of  London  by  stats.  3  Jac.  1.  c.  5.  s.  4,  5.  and  1  W.  &  M. 
c.  9.  They  are  also  liable  to  these  forfeitures:  L.bystat* 
3  Jac.  1.  c.  5.  s.  10.  that  of  two  parts  of  a  jointure  or 
dower;  2.  by  stat.  3  Jac.  1.  c.  4.  s.  2,  3.  that  of  20L  for 
not  receiving  the  sacrament  yeariy  after  conformity;  3.  by 
Stat.  3  Jac.  1.  c  5.  s*  13.  that  of  100/.  for  an  unlawful 
marriage ;  4.  by  the  same  stat.  s.  14.  that  of  an  lOOL  for 
an  omission  of  lawful  baptism;  5.  by  s.  15.  that  of  20L  for 
an  unlawful  burial;  lasdy,  by  stat.  3  Jac.  1.  c.  5.  s.  26. 
their  houses  may  be  searched  for  relicks;  and  by  s.  28.  if 
Commitment,     they  are  married  women  they  are  liable  to  be  committed 

after  conviction,  &c. 

$  14.  4*  The  next  Offence  relating  to  the  Church  Establishment 

is  that  of 

Maintaining  others  who  s/iall  not  repair  to  Church^ 

3Jftc.l.  c.  4  The  stat.  3  Jac.  1.  c.  4.  s.  32,  33,  34.  enacts,  ^^  that 

K^^^'^      whosoever  shall  retain   or   keep   in   his  service,   fee,   or 
others  who  ab-  livery,  or  shall  willingly  maintain,  retain,  relieve,  keep,  or 
sent  themsehfesh^ahour  in  his  house  any  servant,  sojourner,  or  stranger, 
/rom  Church,    ^except  a  father  or  mother  wanting,  without  fraud  or  covin, 

other  habitation  or  sufficient  maintenance,  and  also  except  a 
ward  or  person  committed  to  the  custody  of  another  by 
authority,)  who  shall  not  go  to  some  church  or  chapel  or 
usual  place  of  common  prayer,  to  hear  divine  service,  but 
shall  forbear  the  same  for  the  space  of  one  month,  &c.  shall 
for  every  month  that  he  shall  keep  such  servant,  &c.  forfeit 
10/."  This  is  repealed,  as  to  dissenting  protestants,  by 
such  as  bring  themselves  within  the  toleration  act;  and  as 
to  papists,  by  those  who  bring  themselves  within  the  stat* 
31  G.  3.  c.  32.  s.  3.  The  above  regulation  i&  also  enforced, 
with  respect  to  teachers  of  youth,  by  the  statutes  after  men- 
tioned. 
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Ch.  I.  J  15. 

5.  Offences,  touching  Non-conforming  Teachers  of  Schools.  ^^^ch^Ji'"^* 

EttablUhment. 

By  Stat  23  Eliz.  c.  !♦  s.  6  &  7.  '^  If  any  person  or  per-  ~ • 

MDs,  body  politic  or  corporate,  shall  keep  or  maintain  any  j^    ^    ^* 

scfaoohnaster  who  shall  not  repair  to  church  according  to,w  TcMhera. 

the  form  of  the  said  statute,  or  be  allowed  by  the  bishop  or 

ordinary  of  the  diocese  (who  shall  not  take  any  thing  for^^^^^"  ^'^* 

the  said  allowance),  they  shall  forfeit  for  every  month  lOL  Vide  H  &  12 

And  such  schoolmaster  presuming  to  teach  contrary  to  the  ^'J:  ?'  ^.**  ^' 

said  act,  and  being  thereof  convicted,  shall  be  disabled  to  pealed  by 

he  a  teacher  of  youth,  and  shall  suiFer  imprisonment  for  one  ^®  ^^^'  *^*  ^"  ^• 

year." 

The  offence  is  by  s.  8.  inquirable  before  the  same  justices  Ante,  p.  17. 
as  are  before  mentioned* 

Also  by  the  stat.  1  Jac,  !•  c.  4.  s*  9.  "  No  person  shall  i  jac.  t  c  4. 
keep  any  school  or  be  a  schoolmaster,  out  of  the  universities  ■•  ^* 
or  colleges  of  this  realm,  except  it  be  in  some  public  or  free 
gnmunar  school,  or  in  the  house  of  one  not  a  recusant,  or 
^re  such  schoolmaster  shall  be  specially  licensed  thereunto 
by  die  archbishop,  bishop,  or  guardian  of  the  spiritualities 
of  diat  diocese;  upon  pain,  that  as  well  the  schoolmaster, 
as  also  the  party  who  shall  retain  or  maintain  him  contrary 
to  the  meaning  of  the  said  statute,  shall  forfeit  each  of  them, 
for  every  day  so  wittingly  offending,  40*.,  one  moiety  to 
the  king,  the  other  to  him  who  will  sue  for  it," 

Tbese  statutes  are  still  in  force  as  to  persohs  not  within  3  Bac.  A.br.  479. 
the  toleration  act  (a);  but,  as  to  such  persons  as  are  within  J^*^^  ^^  ^' 
the  latter  act,  they  seem  to  be  impliedly  repealed  by  it«(a)  IW.&M- 
And  the  stat,  12  Ann.  c.  7.  which  obliged  schoolmasters  to  J*  jp'^^^*^ 
subscribe  the  declaration  concerning  the  liturgy,  and  to  have 
a  licence  from  the  bishop,  is  repealed  by  the  stat*  5  G*  1.  c.  4>* 

Also  by  the  stat.  31  G.  3.  c*  32.  s.  13. "  No  ecclesiastic  or  31  Geo.  3.  c.  22. 
other  person  professing  the  Roman  Catholic  religion,  who  *•  ^^• 
^  take  and  subscribe  the  oath  of  allegiance,  abjuration, 
'nd  declaration  therein  mentioned,  shall  be  prosecuted  in 
^ny  »urt  whatsoever  for  teaching  and  instructing  youth 
*8  tutor  or  schoolmaster.  Provided  (s.  14.)  that  no 
pCT!  D  professing  the  Roman  Catholic  religion  shall  obtain 
^  aid  the  mastership  of  any  college  or  school  of  royal 
'""'on,  or  of  any  other  endowed  college  or  school,  or 

shall 
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Ch.  I.  i  15.    shall  keep  a  school  in  either  of  the  universities  of  Oxford  and 

Offence* againtt  Cambridge;  or  (s.   15.)  shall  receire  into  his  school   fwr 

jSgtabtukmeni.  education  the  child  of  any  protestant  father*  And  provided 

— — "— —  (by  8. 16.)  that  no  such  person  shall  keep  such  school  until 

his  or  her  name  or  description,  as  a  Roman  Carbolic  school* 
master  or  mistress,  shall  have  been  recorded  at  the  quarter 
or  general  session  of  the  peace  for  the  county.  See.  where 
J  such  school  shall  be  situated,  by  the  clerk  of  the  peace,  who 

shall  give  a  certificate  thereof  to  such  person  as  shall  at  any 
time  demand  the  same." 

The  Stat.  11  &  12  W*  3.  c.  4.  s.  3*  which  subjected  to  per- 
petual imprisonment  papists  convicted  of  keeping  school,  is 
repealed  by  staU  18  G.  3.  c.  60.  as  to  persons  taking  and  sub« 
scribing  the  oath  therein  recited  before  arrest  or  prosecution* 
And  also  generally  by  stat.  31  G.  3.  c  32.  s.  13.  as  to  persons 
making  and  subscribing  the  oath  or  declaration  thereby 
required* 

J  16.  6.  By  giving  or  receiving  foreign  Popish  Education^ 

Giving  or  re-  By  Stat.  1  Jac.  1.  c.  4.  s.  6,  7.  *^  If  any  person  under  the 
cerving foreign\^Y^^^  obedience  shall  go,  or  send,  or  cause  to  be  sent,  any 
ofiu  ucu'  j.jjyj  Qj.  jyjy  other  person  under  their  or  any  of  their  govern- 
1  Jac.  1.  c  4  inent,  beyond  the  seas,  out  of  the  king's  obedience,  to  the  in- 
••  6, 7'  tent  to  enter  into,  or  reside  in,  or  repair  to  any  college,  semi- 

nary, or  house  of  Jesuits,  priests,  or  any  other  popish  order, 
profession  or  calling,  to  be  instructed,  persuaded,  or  strength- 
ened in  the  popish  religion,  or  in  any  sort  to  profess  the  same, 
every  such  person  so  sending  such  child,  &c.  shall  forfeit 
100/.,  and  the  parties  also  incur  certain  disabilities." 
3  Jac.  1.  c.  5.  And  by  stat.  3  Jac.  1.  c.  5.  s.  16.  "  If  the  children  of 

*  ^^'  any  subject  within  the  realm,  (the  said  children  not  being 

soldiers,  mariners,  merchants,  or  their  apprentices  or  factors,) 
shall  be  sent  or  go  beyond  sea,  to  prevent  their  good  educa- 
tion in  England,  or  for  any  other  cause,  without  the  license 
therein  required,  the  party  sending  such  child,  Sec.  shall  for- 
feit 1(X)^,  and  the  child  incurs  certain  disabilities  in  the 
mean  time." 
3  Car.  1.  c.  2.        ^^^  ^Y  *^^  ^  ^^*  1.  c.  2.  "  If  any  person  under  the  king's 

obedience  shall  go,  or  shall  convey  or  send,  or  cause  to  be  sent 
or  conveyed,  out  of  the  king's  dominions,  any  person  into 
any  parts  beyond  the  seas,  out  of  the  king's  obedience,  to  the 

intent 
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intent  to  enter  into,  or  be  resident,  or  trained  up  in  any  prio-  Ch.  I.  $16. 
ly,  abbey,  nunnery,  popish  university,  college,  or  school,  or  Offends  agamit 
bouse  of  Jesuits,  priests,  or  in  a  private  popish  family,  and  EstablUhinem, 
shall  be  there  by  any  popish  persbn  instructed,  persuaded,  or  ————*• 
strengthened  in  the  popish  religion  in  any  soft  to  profess  the 
same,  or  shall  convey  or  send,  or  cause  to  be  conveyed  or  sent, 
any  thing  towards  the  maintenance  of  any  person  so  goin^ 
or  sent,  and  trained  and  instructed  as  aforesaid,  or  under 
colour  of  any  charity  towards  the  relief  of  any  priory,  &c. 
or  religious  house  whatsoever,  every  person  so  sending,  &c. 
any  such  person  or  thing,  and  every  person  passing  or  sent, 
being  thereof  convicted,  &c.  shall  forfeit  all  his  goods  and 
chattels,  and  also  all  his  hereditaments,  offices  and  estates  of 
freehold  during  his  life ;''  besides  incurring  certain  other  dis- 
abilities. And  the  contributing  to  the  maintenance  of  any 
Jesuit,  seminary  priest,  &c.  or  of  any  popish  seminary  out  of 
the  realm,  is  made  a  praemunire  by  stat.  27  £liz*  c.  2*  s.  6« 
And  by  s.  5.  of  the  same  stat.  "  If  any  subject,  not  being 
an  ecclesiastic,  and  brought  up  in  any  popish  seminary  be- 
yond seas,  shall  not,  within  six  months  after  a  proclamation 
to  that  purpose  in  London,  under  the  Great  Seal,  return 
mto  this  realm,  and  within  two  days  after  submit,  &c«  and 
take  the  oath  required,  he  shall  be  guilty  of  high  treason 
whenever  he  shall  otherwise  return.'^ 

By  Stat.  25  Car.  2.  c.  2.  s.  8.  ^^  If  any  persons  not  bred  by  25  Car.  3.  c.  3. 
their  parents  from  their  infancy  in  the  popish  religion,  and^'  ^' 
professing  themselves  to  be  popish  recusants,  shall  instruct 
or  educate,  or  suffer  to  be  instructed  or  educated,  their  chil- 
dren in  the  popish  religion ;  every  such  person  on  conviction 
shall  be  disabled  from  bearing  any  office  or  place  of  trust  or 
pxx)fit  in  church  or  state ;  and  such  children  shall  also  be  thus 
disabled  until  they  conform,  and  take  the  oaths  of  supremacy 
and  allegiance,  and  receive  the  sacrament  after  the  usage  of 
the  church  of  England,  and  obtain  a  certificate  thereof  under 
the  hands  of  two  or  more  justices  of  the  peace :  and  (by  s*  9.) 
shall  make  and  subscribe  the  declaration  against  transubstan- 
an." 

rsons  professing  the  popish  religion  are  also  laid  under  Vide  1  Hawk* 
/  disabilities  by  various  statutes,  most  of  which  have  4^Bijwlwt*^Com 
1  before  alluded  to,  and  which  being  fully  explained  in  ante,  p.  31, 22.. 
r  treatises  are  not  necessary  to  be  here  detailed:  espe- 
y  as  such  persons  are  now  protected  by  bringing  them-  • 

es  within  die  act  of  the  31  Geo.  Z*  c.  32. 

E 


2fi  Offences  against  Religion^  Morality ^ 

Ch.  I.  J  17.        7.  Another  Offence  against  the  Established  Church,  1^ 
^^^h  '^^^'^  encouraging  the  Popish  Religion,  is 

Establishment. 

' ; — i  The  issuing  of  Popish  Books^  Relicks^  and  the  hie. 

/  '  -p  '  h  As  to  which,  by  stau  3  &  4  Ed.  6.  c.  10.  SH  primers 
Books,  i^c  (and  other  popish  books  enumerated),  or  other  books 
^  ?a  *^  ^       or  writings   whatsoever  theretofore   used   for  the  service 

of  the  church,  other  than  such  as  shall  be  set  forth  by  the 
king,  are  abolished  and  forbidden  to  be  used  or  kept  in 
this  realm  or  elsewhere  within  any  the  king's  dominions. 
And  by  s.  2.  all  persons  are  forbidden  to  have  such  books  in 
their  custody;  and  every  person  shall,  for  every  such  book 
willingly  retained  in  his  custody  within  any  of  the  king's  do- 
minions, forfeit  on  conviction  for  the  first  offence  20ff.,  for 
the  second  offence  4A,  and  for  the  third  offence  suffer  im- 
prisonment at  the  king's  will.  And  by  s.  4.  justices  of  assize 
and  of  the  peace  have  authority  to  hear  and  determine  these 
offences.  And  by  s.  3.  half  the  forfeitures  are  to  go  to  the 
crown,  and  half  to  whoever  will  sue  for  the  same. 
13  EUz.  c  2.  By  Stat.  13  Eliz.  c.  2.  s.  7.  "  if  any  person  shall  bring  into 

this  realm  or  any  the  dominions  of  the  same  any  thing  called 
agnus  Dei,  or  any  crosses,  pictures,  beads,  of  such  like  super- 
stitious things,  from  the  bishop  or  see  of  Rome,  or  from  any 
person  claiming  authority  from  the  same  to  consecrate  such 
things;  and  if  any  person  so  bringing  in  such  things  shall 
deliver,  or  cause,  or  offer  the  same  to  be  delivered  to  any 
/subject  to  be  worn  or  used,  as  well  the  person  doing  as  the 
person  receiving  the  same,  to  the  intent  to  use  or  wear  the 
same,  on  conviction  and  attainder,  shall  incur  a  praemunire. 
Any  person  to  whom  such  things  are  offered  may,  (by  s.  8..) 
indemnify  himself  by  apprehending  the  party  offering  the 
same,  or  within  three  days  after  the  offer  made  disclosing 
his  name  and  place  of  abode  to  a  justice  of  peace,  or  deliver- 
ing up  the  thing  received  within  one  day.  And  by  (s.  10.) 
If  any  justice  of  peace  to  whom  the  said  offences  shall  be  de- 
clared do  not  within  fourteen  days  after  signify  the  same  to 
some  privy  counsellor,  he  shall  incur  a  pramunire." 
3  J«c.  1.  c.  5.  By  Stat.  3  Jac.  1.  c.  5.  s.  25.  ^^no  person  shall  bring  from  be- 
^  ^-  yond  the  seas,  nor  shall  print,  buy,  or  sell  any  popish  primer, 

ladies'  psalters,  manuals,  rosaries,  popish  catechisms,  missals^ 
breviaries^  postals^  legends^  and  lives  of  saints,  containing 

superstitious 
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^superstitious  matter,   printed  or  written  in  any  language    Ch.  I.  $  17. 
.  whatsoever,  nor  any  other  superstitious  books  printed  or  Offences  agaimt 
written  in  English,  on  psun  of  forfeiting  40*.  for  every  such  EstablUhment. 

book,  one-third  to  the  king,  one  to  the  informer,  and  one  to 

the  poor  of  the  parish;  and  the  books  to  be  burnt,'* 

8.  Another  Offence  of  the  same  Description  is  $  18. 

The  saying  or  hearing  Mass  or  other  Popish  Service* 

By  Stat.  23  Eliz.  c.  1.  s.  4.  «  Every  person  who  shall  say  Sai/ing  or 
or  sing  mass,  being  thereof  lawfully  convicted,  shall  forfeit  ^<'"''*^  Popish 
200  marks,  and  be  committed  to  the  next  gaol  for  one  year,  l^T^^" 
and  tin  pa3mient:  and  every  person  who  shall  willingly  hear 
mass  shall  forfeit  100  marks,  and  suffer  a  year's  imprison- 
ment." But  conformity  will  remit  the  punishment  in  the  Ante,  p.  19. 
manner  already  described* 

And  by  stat.  3  Jac.  1.  c.  5.  s.  1.  *'  Any  person  discovering  3  jac.  l.  c.  5. 
to  a  justice  of  peace  the  saying  of  a  mass,  and  any  of  the  '-  ^- 
persons  who  were  present  at  it,  within  three  days  afterwards,  ^^^  du!^^^ 
hy  reason  whereof  any  offender  is  convicted  or  attainted, 
shall  be  indempified,  and  have  a  third  of  the  forfeiture,  or 
SOL  if  the  forfeiture  exceed  150/." 

By  Stat.  11  &  12  W.  3.  c.  4.  s.  3.  "  Every  popish  bishop,  n  &  12  W.  a 
priest,  or  Jesuit  prosecuted  to  conviction  for  exercising  any  c-  4. 
partoJF  his  function,  (except  (s.  5.)  he  be  a  foreigner  entered  c^7cr.      *'* 
in  the  secretary  of  state's  office,  and  officiate  only  in  the  house 
of  a  foreign  minister,)  shall  be  adjudged  to  perpetual  impri- 
sonment in  such  place  as  the  king  in  council  shall  appoint." 
But  this  severity  is  now  in  effect  done  away  by  the  acts  of 
the  18  Geo.  3.  c.  60.  and  31  Geo.  3.  c.  32.  s.  4.,  in  respect 
to  persons  of  this  persuasion  taking  the  oaths,  and  subscribing 
the  declarations  therein  respectively  contained. 

9.  Another  and  very  principal  Offence  against  the  Church        }  19, 
Establishment,  connected  also  with  the  State,  is 

T^         taking  the  Oaths  of  Allegiance  and  Supremacy ^  and 
maJung  the  Declaration  against  Popery* 

1     oic  act  of  the  1  Eliz.  c.  1.  all  ancient  ecclesiastical  •^^'^  ^«**^'^ 
juri  actions  were  restored  and  united  to  the  crown,  and  ^  ^^^^  ^  j[ 
its     ipremacy  in  such   matters   was   finally  asserted,  and 
est;    ^shed;  and^  oatb  to  that  effect  appointed  to  be  taken  «.  tx^ 

by 
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Ch.  t  $  19.  by  all  officers  and  ministers  ecclesiastical  and  civil,  on  pain, 
(>ffen^^againit  Ju  case  of  refusal,  of  the  party  forfeiting  for  life  every  pro- 
Zita^U9hmtnts  motion  benefice  and  office,  spiritual  and  temporal,  which  he 

— had  at  the  time  of  such  refusal,  and  beinc:  disabled  from 

'  taking  any  such  preferment  to  which  he  was  then  promoted* 
This  oath  was  abrogated  by  the  stat,  1  W.  &  M.  c.  8.,  and 
pother  appointed  to  be  taken  in  lieu  of  it  under  the  same 
penalties*  By  s«  37.  of  the  said  stat.  of  Eliz.  the  offence 
must  be  proved  by  two  witnesses  at  least. 
5  Eliz.  c.  1. 8. 5.  All  persons  required  by  the  stat.  1  Eliz.  c.  1 .  to  take  the  said 
S^.  S.2&  kc.^^^»  ^"^^  all  schoolmasters  and  public  and  private  teachers, 

barristers,  benchers,  readers,  ancients  in  any  house  of  court, 
&c.  attomies,  sheriffs,  and  officers  belonging  to  the  common 
or  any  other  law,  or  to  the  crown,  or  to  any  court  whatever  j 
shall,  by  stat.  5  Eliz.  c.  1.  s.  5.,  take  the  said  oath  in  open 
rourt  before  they  shall  be  admitted  to  any  such  vocation  or 
office,  S^c;  and  if  they  belong  not  to  any  court,  then  they 
shall  take  the  same  before  such  person  as  shall  admit  them 
to  such  vocation,  &c.  or  before  commissioners  appointed 
imder  the  great  seal,  &c. 
B.  6..  By  s,  6.  any  bishop  may  tender  the  said  oath  to  any  spiri- 

tual person  within  his  diocese,  as  well  in  places  exempt  as 
others;  and  by  s.  7.  commissioners  maybe  appointed  by  the 
Lord  Chancellor  to  tender  the  same  to  such  persons  as  by 
their  commission  they  shall  be  authorised  to  do.  And  by  s.  8* 
if  any  person  compellable  by  either  of  the  said  acts,  or  appoint- 
ed by  such  commissioners  to  take  the  said  oath,  shall  refuse 
to  take  it  on  a  tender  thereof,  he  shall  incur  a  praemunire. 
And  by  s.  9.  such  refusal  shall  be  certified  within  40  days 
if  in  term,  or  otherwise  at  the  first  day  of  the  full  term  next 
'  following  the  40  days,  into  B.  R.  by  the  persons  having 
authorit}'  to  tender  such  oath,  under  the  penalty  of  lOO/.; 
and  the  sheriff  of  the  county  where  the  court  sit  may  im- 
panel a  jury  to  inquire  of  such  refusal,  in  such  manner  as  if 
it  had  happened  in  the  same  county;  which  jury  may,  upon 
such  cerdficate  and  other  evidence,  indict  the  offender    in 
such  sort  as  if  the  offence  had  been  done  in  the  same  county. 
But  though  such  a  jury  may  find  the  indictment,  still  it  is 
1  Hftwk.  ch.  19.  said,  that  the  trial  must  be  by  a  jury  of  that  county  wherein 
■•  ^^  ^y*  ^^  the  oaths  were  refused. 
SO  Off.  2.  8t  2.      By  Stat.  30  Car.  2.  stat.  2.  c.  1.  and  1  Geo.  1.  stat.  2.  c.  1. 

rt.2.t V^^^**^*  ^^'  ^'^*  ^  ^^'   "  ^^  P^^^  ^^  member  of  the  House   of 
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Peers  shall  vote,  or  make  his  proxy,  or  sit  there  during  any     6fc.  I-  S  19. 
debate;  and  no  member  of  the  House  of  Commons  shall  Offends againH 
vote  or  sit  there  during  any  debate,  after  the  speaker  is  ^staSHshment. 

chosen;  until  such  peer  or  member  shall  take  the  oaths  of  "r — — y 

allegiance  and  supremacy,  and  make  a  declaration  (therein  pariiament. 
specified)  of  his  belief  that  there  is  no  transubstantiation  in  Repealed  at  to 
die  sacrament  of  the  Lord's  Supper,  and  that  the  invocation  ^^'}P^P"**'^^o 

J         .  f   1      TT-      •      T**  1.  •  bring  them»elve9 

or  adoration  of  the  Virgm  Mary,  or  any  other  samt,  and  wthin  the 
the  sacrifice  of  the  mass,  as  they  are  now  used  in  the  church  ^^_^-  ^'  ^-  ^^ 
of  Rome,  are  superstitious  and  idolatrous,  &c«  on  pain  that 
every  such  offender  shall  be  adjudged  a  popish  recusant  con- 
vict, and  disabled  to  hold  or  execute  any  office,  &c.  or  from 
thenceforth  to  sit  or  vote  in  either  house  of  parliament,  or 
to  sue  in  law  or  equity,  or  to  be  guardian,  executor,  or  ad- 
mmistrator,  or  capable  of  any  legacy  or  deed  of  gift,  and 
shall  forfeit  for  every  such  wilful  offence  500/. 

The  9th,  12th,  and  13th  clauses  of  the  same  statute,  which  BypertoM  hold- 
require  that  "  Every  sworn  servant  to  the  king  shall  take  the  "c^.^^*  ^^ 
said  oaths,  and  make  and  subscribe  the  said  declaration,"  are 
repealed  by  the  stat*  2  Geo.  2.  c.  31.  s.  9. 

By  Stat*   1  W.  &  M.  c.  9.  "Every  justice  of  peace  in  By  persons  living 
London  and  Westminster,  and  within  ten  miles  thereof, '^f^„*^^^ 
shall  cause  to  be  arrested  and  brought*before  him  all  reputed  1 W.  &  M.  c.  9. 
papists,  (except  foreigners,  being  merchants  or  menial  ser-  31 G.  3.  c.  32. 
vants  to  some  ambassador  or  public  acent,  &c.)  and  shall  ®;  ^^"  P^f^^ 

.  ,,,         .°  ,  ^nose  vjho  bring 

tender  the   above-mentioned  declaration  to  every  such  per-  themselves  tc/tA- 
son;  and  every  such  person  refusing  the  same,  and  after- '" '^^ '*^'- 
wards  remaining  within  the  above  limits,  or  being  certified 
hy  justices  out  of  those  limits  to  B.  R.  or  the  quarter  ses- 
siona  for  such  refusal,  and  neglecting  to  make  the  said  de- 
claration in  such  court,  shall  suffer  as  a  popish  recusant  con-  vide  supra, 
vict."   Supposed  papists,  required  by  two  justices  of  peace 
to  make  the  said  declaration,  and  neglecting  so  to  do,  are, 
by  Stat.  1  W.  &  M.  c.  15.,  restricted  in  the  privilege  of 
keeping  arms,  ammunition,  and  horses  at  their  pleasure; 
And  by  stat.  1  W.  &  M.  c.  26.  from  presenting  to  any  be- 
:e.    And  by  the  land-tax  acts  papists  in  general  are 
le  t6  pay  double  land-tax  if  they  do  not  conform.    But 
S  by  31  Geo.  3.  c*  32.  s.  18.,  no   papist  making  and 
scribing  the  oath  and  declaration  therein  contained  shall 

prosecuted  on  the  former  statutes* 

Also  I 
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Ch.  I.  f  Id.        Also  by  Stat.  7  &  8  W.  3.  c.  24.  any  seijeant  or  coun* 
Offence*  agaimt  seller  at  law,  barrister,  advocate,  attomev,  solicitor,  proctor. 

Church  --  '  \  .  1.  ^i!. 

EstaUUhmtnt,  clerk,  or  notary,  practising  as  such  m  any  court  whatsoever, 

not  having  before  taken,  in  the  court  of  Chancery,  or  King's 

c.  24  Bench,  or  quarter  sessions  of  the  county  wherein  he  lives. 

By  Barrister*,    the  oaths  required  by  the  stat.  1  W.  &  M.  c.  8#,  and  made 

and  subscribed  the  declaration  appointed  by  the  stat.  25 
Car*  2*  c.  2.  (to  prevent  dagger  from  popish  recusants) 
shall  incur  a  praemunire.  This,  so  far  as  respects  Roman 
Catholics,  is  repealed  by  stat.  31  Geo.  3.  c.  32.  s.  22.,  as  to 
such  as  bring  themselves  within  the  same, 
c  27.  By  stat.  T  &  8  W.  3.  c.  27.  any  person  refusing   to 

Tmder  of  Oaths.  ^^^  the  said  oaths  of  allegiance  and  supremacy  when  ten- 
dered, or  refusing  or  neglecting  to  appear,  when  lawfully 
summoned,  in  order  to  have  the  said  oaths  tendered  to  him, 
shall,  until  he  shall  have  taken  the  same,  incur  all  the  pains 
and  penalties  of  popish  recusants  convict:  and  the  person 
so  tendering  the  said  oaths  shall^  on  every  such  refusal  or 
default,  record  and  enter  in  parchment  the  christian  and 
surname  and  place  of  abode  of  the  party,  together  with  the 
time  of  tender  and  refusal  or  default,  and  shall  certify  the 
said  record  or  entry  to  the  justices  of  assize,  oyer  and  termi- 
ner or  gaol  delivery  at  their  next  session,  who  shall  estreat 
and  certify  the  same  into  the  court  of  Exchequer,  who  may 
award  such  process  against  the  lands  and  goods  of  the  party 
as  in  the  case  of  a  popish  recusant  convict.  By  s.  12.  qua- 
kers,  who  scruple  to  take  an  oath,  may  make  a  declaration 
of  fidelity  to  the  same  effect. 
IGea  1. 8t  2.  The  stat.  1  Geo.  1.  st.  2.  c.  13.  gives  the  form  of  the 
F^^  fOath  z*^^*^*  °^  allegiance  and  abjuration  required  to  be  taken  by 
JUegiance  and  all  officers  civil  and  military,  and  all  ecclesiastical  persons, 
wration,  j^j  members  of  colleges  (being  of  the  age  of  eighteen  years), 
and  by  all  teachers  or  readers  in  any  university  or  elsewhere, 
and  by  all  schoolmasters  and  ushers,  and  all  teachers  and 
preachers  of  separate  congregations,  all  constables,  Serjeants 
at  law,  counsellors,  barristers,  advocates,  attomies,  solicitors, 
proctors,  clerks,  or  notaries,  practising  in  any  court;  which 
oaths  are  to  be  taken  vrithin  three  (by  9  Geo.  2.  c.  26.  s*  4. 
six)  months  after  they  have  been  admitted  into  or  entered 
upon  any  such  preferment,  benefice,  office,  or  place,  or 
come  iiito  such  capacity,  or  taken  upon  thematelves  such  em* 

plojrment^ 
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ployment,  practice,  or  business  in  one  of  the  courts  at  West-    Ch.  I.  5 19. 
minster,  or  at  the  quarter  sessions  of  the  county  where  they  Offence*  againn 
reside,  under  pain  of  disability  to  hold  or  exercise  the  said  Establishment. 
offices,  &c,  upon  neglect  or  refusal  to  take  the  said  oaths.  ■ 

And  persons  convicted  in  any  of  the  courts  at  Westminster,  ^  ^ 

or  at  the  assizes,  of  exercising  such  offices  or  employments 
widiout  taking  the  oaths  within  the  time  specified,  shall  be 
disabled  to  sue,  or  to  be  guardian,  or  executor,  or  administra- 
tor, or  capable  of  any  legacy  or  deed  of  gift,  or  to  be  in  any 
office  within  Great  Britain,  or  to  vote  for  members  of  par- 
liament; and  shall  forfeit  500/.,  to  be  recovered  by  any 
informer.    And  by  s.  10.  two  justices,  or  other   persons  Tender  of  Oathto 
specially  commissioned,  may  tender  the  said  oaths  to  zny^^^^^P^*^^' 
person  whom  they  suspect  to  be  dangerous  or  disaffected  to 
his  majesty  or  his  government,  and  on  their  neglect  or  re- 
fusal to  take  the  said  oaths,  may  certify  the  same  to  the  next 
quarter  sessions ;  which  being  there  recorded,  shall  be  from 
Aence  certified  by  the  clerk  of  the  peace  into  the  courts  of 
Chancery  or  King's  Bench;  and  every  person  so  neglecting 
orrefiising  to  take  the  said  oaths  shall,  from  the  time  of  his 
neglect  or  refusal,  be  adjudged  a  popish  recusant  convict,  and 
as'sudi  to  forfeit  and  be  proceeded  against.  The  same  punish- 
nient  is  denounced  by  s.  11.  against  such  as,  being  lawfully 
summoned  to  appear  and  take  Ae  oaths,  neglect  or  refuse  to 
<Jo  so.  These  provisions,  so  far  as  they  respect  the  summon- 
^Z  persons  to  take  the  oaths  of  supremacy  and  make  the  de- 
c^tion  against  transubstantiation,  required  by  the  stat.  25 
Car.  2.  c.  2.,  are  repealed  by  stat.  31  Geo.  3.  c.  32.  s.  18. 

By  s.  16  &  17.  of  the  same  stat.  of  Geo.  1.  no  peer  of  this  Aer«  andmetwr ' 
realm,  or  member  of  the  House  of  Peers  shall  vote,  or  make  \^L^^ 
"«  proxy,  or  sit  there  during  any  debate,  and  no  member 
of  die  House  of  Commons  shall  vote  or  sit  there  during  any 
<^te,  after  die  speaker  is  chosen,  until  such  peer  or  mem- 
her  shall  have  taken  the  abjuration  oaths  thereby  required, 
^Pgcther  with  the  oaths  of  allegiance  and  supremacy,  and 
the  'declaration  against  transubstantiation;  on  pain  of  being 
°isa  ed  to  sue,  or  be  a  guardian,  or  executor,  or  administra- 
tor) ipable  of  any  legacy,  or  deed,  or  gift,  or  to  be 
m  a  — ice  within  Great  Britain,  or  to  vote  at  any  election 
fcf  lembers  to  serve  in  parliament,  and  of  forfeiting 
^    '•)  be  recovered  by  any  informer.   By  s.  20.  this 

disability 
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Ch.  I.  i  19.  disability  is  not  to  extend  to  the  offices  of  tithingman, 
Offences  agaittft  headborough,  overseer  of  the  poor,  churchwarden,  surveyor 
EstaiJulment  of  the  highways,  or  any  like  inferior  civil  office,  or  to  any 

office  of  forester,  or  keeper  of  any  park,  or  other  inferior 

or  private  officers  therein  mentioned.  By  s.  22.  persons 
obliged  by  any  law  to  receive  the  sacrament,  or  make  the 
declaration  against  transubstantiation,  shall  continue  bound 
to  do  so* 

§  20.         10.  Extolling  or  maintaining  the  Authority  of  the  Pope  or  the 

See  of  Rome* 

Maintaining  the  By  Stat.  5  Eliz.  c.  1.  if  any  person  within  the  queen's 
iwv  authority,  dominions  shall,  by  writing,  cyphering,  printing,  preaching, 
•.  2. 10.  or  teaching,  deed  or  act,  advisedly  and  wittingly  hold  or 

Vide  1  Hawk,  stand  with,  to  extol,  set  forth,  maintain,  or  defend  the  juris- 
73  r4        '      diction  or  power  of  the  bishop  or  see  of  Rome,  heretofore 

claimed,  used,  or  usurped  in  this  realm,  or  any  dominion  or 
country  under   the  queen's  obedience ;  or  by  any  speech, 
**  open  deed  or  act,  wittingly  and  advisedly  attribute  any  such 

jurisdiction,  authority,  or  pre-eminence  to  the  said  see  or 
bishop  of  Rome  within  this  realm,  or  in  any  of  the  queen's 
dominions,  he,  his  abettors,  procurers,  aiders,  assisters,  and 
comforters  therein  shall  be  guilty  of  a  praemunire  for  the  first 
offence,  and  of  high  treason  for  the  second;  but  without  cor- 
ruption of  blood  or  loss  of  dower.  The  first  prosecution  must 
be  commenced  within  one  year  after  the  offence  committed* 

5  21*  !!•  Putting  in  Ure  Popish  Bulls^  Process^  fe?c. 

Uthg  Popith  By  Stat.  13  Eliz.  c.  2.  s.  2,  3.  ^^  if  any  person  shall  put  in 

S'eIiz^c.  2  *^^'  within  this  realm  or  any  the  queen's  dominions,  any 
s.  2, 3.  bull  or  instrument  of  absolution  or  reconciliation,  obtained 

from  the  bishop  or  see  of  Rome,  or  any  person  clainung 
authority  therefrom,  or  shall  take  upon  him,  by  colour  of 
such  bull,  &c.  to  absolve  or  reconcile  any  person,  or  to  grant 
or  promise  to  any  person  within  this  realm,  or  other  the 
queen's  dominions,  any  absolution  or  reconciliation,  by  any 
speech,  preaching,  teaching,  writing,  or  any  other  open 
deed,  or  shall  willingly  receive  any  such  absolution  or  re- 
conciliation, or  shall  obtain  from  the  bishop  or  see  of  Rome 
any  bull  or  writing  whatsoever,  containing  any  thing,  niat^ 

ter^ 
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ter^  or  cause  whatsoever,  or  publish  or  any  wajm  put  the     Ch.  I.  §  21. 
same  in  urc,  he,  his  procurers,  abettors,  and  counsellors  to  ^JFo*^  againM$ 
the  fact  shall  be  guilty  of  high  treason."  By  s*  4.  accessaries  EttabiUkmcau 
after  the  offence  incur  a  praemunire;  and  by  s*  5,  6.  such  - 

as  do  not,  within  six  weeks,  disclose  an  offer  of  such  bulls, 
tec.  to  some  privy  counsellors,  &c  are  guilty  of  a  misprisi  n 
of  treason. 

There  are  many  other  obsolete  laws  against  papal  pro*  ride  1  Hawk. 
visions,  instruments,  and  processes,  as  applicable  to  particular  ^^-  ^^'  ■•  ^2.  &c. 
cases,  which  subject  the  offenders  bnly  to  the  penalties  of  a 
praemunire. 

12.  Perverting  others  or  being  perverted  to  Popery* 

By  Stat.  23  Eliz.  c.  1.  s.  2.  and  3  Jac.  1.  c.  4.  s.  22,  23.        $  22. 

**  If  any  one  shall  pretend  to  have  power,  or  shall  put  in  Comenion  to 

practice  to  absolve,  persuade,  or  withdraw  a  subject  from  his  ^^fj  ^  x 

natural  obedience  to  the  queen,  or  to  withdraw  himy^r  ^^^3  jac.  1.  c.  4 

intent  to  the  Romish  religion,  or  to  move  him  to  promise  ^'^\^^*7?' 

any  obedience  to  any  pretended  authority  of  the  see  of  Rome  77, 7a 

or  any  other  state,  &c.  to  be  used  within  the  dominions  of  JT-^JP^**  ^^ 
^  '  ,       .  ,  _  High  Treason* 

the  queen,  or  to  do  any  overt  act  to  that  mtent;  and  if  any  $  33. 
person  shaQ,  by  any  means,  be  willingly  absalved  or  with-* 
drawn,  orwillingly  be  reconciled  or  promise  such  obedience 
as  aforesaid,  he,  his  procurers  and  counsellors,  shall  be  guilty 
of  high  treason.  By  s.  3.  accessaries  after,  not  disclosing 
their  principak  within  20  days,  shall  be  guilty  of  misprision 
of  treason*  But  by  the  latter  statute  (s.  24.)  if  any  person 
who  is  reccmciled  to  the  see  of  Rome,  beyond  the  seas,  re- 
turn into  the  realm  and  submit  himself.  Sec.  and  take  the 
oaths  within  six  days  after  his  return,  he  is  excused. 

13.  Natural  bom  Subjects  ordained  or  professed  by  Popish  Au* 
thorityy  being  in  the  Realm^  without  submitting  themselves* 

By  Stat.  27  Eliz.  c.  2.  s.  3.  **  If  any  ecclesiastic,  bom  in        §  23. 
the  queen's  dominions,  and  made,  ordained,  or  professed  hy  p^pUh  Prietu 
"sh  authority,  shall  come  into,  be,  or   remain   in  thef^'^j^^^ 
sn's  dominions,  and  not  submit  to  some  bishop  or  justice  ride  1  Hawk, 
he  peace,  within  three  days,  and  take  the  oaths,  &c.  he  ^'  ^^-  ••  ^»  ^• 
^  be  guilty  of  high  treason."  By  s.  13.  if  any  subject  shall 

F  know 
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Ch.  I.  $  35.    know  that  any  such  priest  is  within  the  realm,  and  not  dia» 

OffettUfomjui  cover  him  to  sopie  justice  of  peace,  he  within  12  days,  he 

EMtablitkmoit,  shall  be  fined  and  imprisoned  at  the  queen's  will;  and  if  any 

justice  of  peace,  &c.  to  whom  such  matters  shall  be  di8cover<« 

ed,  shall  not  give  information  to  some  of  the  privy  council, 

&c«  within  28  days  after,  he  shall  forfeit  200  marks* 

This  statute  seems  to  be  provisionally  repealed  by  the 
4th  sect,  of  the  stat«  31  Geo*  3.  c*  32*  in  respect  of  such 
as  take  the  oath  of  allegiance,  abjuration,  and  declaration 
dierein  mentioned* 

14*  Relieving  Popish  Priests. 

§  24.  By  Stat*  27  Eliz.  c*  2*  s.  4*  "  Whoever  shall  wittingly 

Melireing  Popish  and  willingly  receive,  relieve,  comfort,  aid,  or  maintain  any 
S''eUz  c  2.  j^s^^  seminary  or  other  popish  priest,  &c*  being  at  liberty 
s.  4.  or  out  of  hold,  knowing  him  to  be  a  Jesuit^  &c*  shall  be  ad- 

riWel  Hale,  621.  jyjg^  a  felon,  without  benefit  of  clergy. 

15*  Refusing  to  ekct  or  consecrate  the  Person  nominated  by 

the  King  to  a  BishofricA* 

$  25.  This  offence,  not  likely  to  be   now  committed,  against 

Rejecting  the  our  church  eiid^lishment  and  discipline  is  one  which  grew 
tt^raamuia  ^^*  of  the  Reformation;  before  the  supremacy  of  the  crown 
Bithoprick,        in  spiritual  concerns  had  become  as  rooted  in  conscience  as 

in  law* 
25  H.  a  c.  20.        By  Stat*  25  H*  8.  c*  20*  s*  T*  ^  If  any  dean  and  chapter 
^'  refuse  to  elect  the  person  named  in  the  king's  letter  for  a 

bishoprick,  and  to  signify  such  election  to  the  king  widiin 
20  days  after  the  licence  to  elect  shall  come  to  their  hands; 
or  if  any  archbishop  or  bishop,  after  such  election,  or  nomi- 
nation by  the  king  in  default  thereof,  signified  unto  him  by 
the  king,  shall  refuse,,  within  20  days,  to  confirm  and  conse- 
crate the  person  so  signified  to  him,  he  shall  inctir  a  prsemu* 
nire* 

16.  Appointing  Aliens  to  Church  Preferment. , 

§  26.  The  Stat*  7  Ric*  2*  c*  12*  reciting,  that  by  the  stat*  %f 

Preferring  AlieitM  Ed*  3*  no  person  shall  take  or  receive  procuracy,  letter  of 
7  rIc  2  *c^  12.    attorney,  nor  any  other  administration,  by  indenture  or  in 

»iy  other  manner,  of  any  person,  concerning  any  benefice 

of 
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of  hdf  church  within  the  realm,  but  only  of  the  king's  sub-    Ch.  I.  $  26. 
jccls  of  the  same  realm,  without  the  king's  licence,  under  the  ^"jS^^J^j^ 
pains  therein  mentioned,  confirms  the  same;  and  enacts,  that  EMtaAihhmera. 
if  any  alien  shall  purchase  any  benefice  of  holy  church,  dig^  — -*— — 
nity,  or  other  thing,  and  take  possession  of  the  same,  whether 
for  his  own  or  another's  use,  without  such  licence,  he  shall 
be  comprised  in  the  said  stat.,  and  also  incur  the  pains  and 
penalties  of  the  stat.  25  Ed.  3«  st.  5«  c.  22. 

17.  Exercising  the  yurisdiction  of  Suffragan  without  due 

Appointment. 

By  stat.  26  H*  8.  c*  14.  No  sufiragan  shall  use  any  juris-        h  ^7* 
cUcdcm,  ordinary  or  episcopal  power,  otherwise  nor  for  longer  -^^''V  «»  S^Jfrd' 

1  1     It  •      f      •      1  1        1  •     •  III     gon  without  Au' 

tmethan  shall  be  limited  by  the  commission  granted  by  the^^^v^. 
archbishop  or  bishop  of  the  diocese,  under  the  authority  of  2^  H.  a  c  14i 
that  act,  under  the  penalty  of  a  prsemunire* 

18.  Simony. 

No  offence  under  this  title  was  known  to  the  common        ^  28. 
law;  and  yet  the  corrupt  presentation  to  a  benefice  is  said       Simony. 
to  have  been  such  an  offence,  whereof  the  law  would  take  Tj*l?"  j^P  ®' 

^  .  St.  David  V. 

n^Mce  even  before  the  stat.  31  Eliz.  c.  6.;  and  this  is  con-  Lucy,  i  Ld. 
firmed  by  what  is  said  in  the  stat.  1  W.  &  M.  st.  1.  c.  16»  1*^™;  ^^:  , , 

, .  ■'  ,  ,  Barret  v.  Glubb, 

vnich  provides,  that  no  innocent  incumbent  or  patron  shall  2  Blac.  R.  1054. 
he  prejudiced  under  pretence  of  lapse  by  virtue  of  the  simo-  OWbuiy  v.  Gre- 
niacal  presentation  of  the  former  incumbent,  ^  unless  the  6  Bac.  Abr.'  185. 
person  simoniacally  presented,  or  his  patron,  were  cinvoicted}^^^^^^'- 
ofmch  offence  at  the  common  law^  or  some  ecclesiastical  court,  cro.  Car.  361. 
in  the  lifetime  of  the  person  simoniacally  promoted."    The 
ground  of  such  an  offence  at  common  law  must  be  the  abuse 
of  a  great  puMic  trust  from  corrupt  motives. 

The  Btat.  31  Eliz.  c.  6.  for  avoiding  simony  and  corrup*31  £liz.  c  0. 
tioD  in  presentations  to  benefices  and  other  ecclesiastical  pro- 
motions, enacts,  s.  5.  That  if  any  person,  bodies  politic  and 
corporate,  shall,  for  any  money,  reward,  g^ft,  profit,  or  bene- 
fit, directly  or  indirectly,  or  by  reason  of  any  promise,  agree- 
ment, bond,  or  other  assurances  for  any  money,  &c.  directly 
or  indirectly,  present  or  collate  any  person  to  any  benefice 
with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical, 
or  give  or  bestow  the  same  for  any  such  corrupt  cause  or 
consideration;  then  every  such  presentation,  &c.  thereupon 

shall 
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Ch.  I.  S  sa    ^all  be  utterljr  void;  and  it  shall  be  lawful  for  the  crows 

Offencts  ag^iut  ^  present,  collate  unto,  or  bestow  every  such  benefice,  &c 

Establishment,  for  that  One  tUHi  Only.  And  that  every  person,  bodies  politic 

—*"""■""— """^  and  corporate,  that  shall  give  or  take  any  such  sum  of  money, 

reward,  &c.  directly  or  indirectly,  or  that  shall  make  or  take 
any  such  promise,  bond,  &c«  or  other  assurance,  shall  forfeit 
and  lose  the  douUe  value  of  one  year's  profit  of  every  such 
benefice,  &c.;  and  the  person  so  corruptly  taking,  procur* 
ing,  seeking,  or  accepting  any  such  benefice,  &c.  shall  there* 
upon  and  from  thenceforth  be  adjudged  a  disabled  person 
in  law  to  have  or  enjoy  the  same  benefice,  dignity,  prebend, 
or  living  ecclesiastical. 
Cro.  Jac  533-  ^      In  the  case  of  Booth  v.  Potter  it  was  holden,  that  the  party 

so  simoniacaUy  promoted  could  never  be  presented  to  the 
same  benefice  again. 

Other  provisions  are  made  and  penalties  given  by  the  same 
act  in  furtherance  of  the  like  purpose. 
12  Ann.  c.  12.         This  provision  has  been  followed  up  by  the  stat.  12  Ann. 

c.  12.  s.  2.  whereby,  *♦  if  any  person  shall,  for  any  money, 
reward,  or  advantage,  &c.  direcdy  or  indirecdy,  or  by  reason 
of  any  promise,  agreement,  bond,  &c.  or  other  assurance  for 
any  money,  &c.  direcdy  or  indirecdy,  in  his  own  or  any 
other  person's  name,  take,  procure,  or  accept  the  next  avoid* 
ance  of  or  presentation  to  any  benefice  with  cure  of  souls, 
dignity,  prebend,  or  living  ecclesiastical,  and  shall  be  pre* 
sented  or  collated  thereupon,  every  such  presentation  or 
collation,  &c.  shall  be  void,  and  such  agreement  be  deemed 
a  simoniacal  contract,  and  the  crown  may  present  or  collate 
for  that  turn ;  and  the  person  so  corruptly  taking,  procuring, 
or  accepting  any  such  benefice,  &c.  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  in  law  to  have  the 
same  benefice,  &c." 

By  both  statutes  the  offenders  'shall  also  be  liable  to  be 
punished  by  the  ecclesiastical  laws. 


37 


CHAP.  n. 


OF  HIGH  TREASON; 


AND  OTH££  INCIDENTAL  OFFENCES 


Immediately  against  the  Allegiance  due  to  the  King. 


Definition  of  High  Treason. 

Distinguishable  from  Sedition.         •  •  $  !• 

ALLEGIANCE: 

1.  What  it  imports.           -           -  -           J  2. 

2.  From  vjhom  required^              -  -             }  3. 

Natural  bom  Subjects.             -  -              $  3. 

Oaths  of  Allegiance  to  be  taken  by  such  under  Pe« 

nalties.             •             -             •  *            $  3. 

Foreigners.                -                 -  -           $  4» 

3.  To  Hvhom  due.  -  -  -  J  5. 

Not  to  Husband  of  Queen  regnant.  -  $  5« 

King  de  facto  or  de  jure.  -  «  $  5. 

Acts  for  settling  the  Succession  to  the  Crown.    $  5. 

4.  fFhat  Breaches  of  Allegiance  amount  to  High 

Treason^  or  other  less  Offence.         -  }  6. 

The  Statute  of  Treasons,  25  Ed.  3.  st.  5.  c.  2.  and    ^ 

other  subsequent  Statutes,  ending  with  36  Geo.  3. 
c  7.  -  -  -  -  $  6. 

ompassing  or  imagining  the  Death  of  the  King. 

4  7. 

The  Compassing,  &c  is  the  Treason  laid:  the  Overt  .i 

''Acts  charged  in  Indictment  as  the  Means  of  Evi- 
dence. -  -  •  -  *  §  7. 

Overt 
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Overt  Acta  of  Compaasing^  {Esf c.  •  •  §T» 

Actual  killing,  ib.  Preparing  Af  eans  of  Death.  $  7* 
Consulting  on  it*  ib»  Entering  into  Measures  for 
deposing  or  taking  Possession  of  the  King  or 
Government.  $  8.  Subverting  Parliament.  r&. 
Where  Evidence  of  Intent  admissible  deduced 
from  former  Acts.  ib.  Levying  and  consulting 
to  levy  War.  §  9.  I^viting  foreign  Invasion,  ib. 
Taking  any  Step  for  that  Purpose,  ib*  Construc- 
tive levying  of  War.  -  •  $  9. 

II.  Compassing  or  imagining  the  Death  of  the  ^een 

Consorty  or  of  the  eldest  Son  and  Heir  of  the 
King.  ...  -  J  10. 

1.  Who  a  ^een  Consort*  -  -  -  ^  10. 

2.  Who  an  eldest  Son  and  Heir.  -  -        $  10. 

3.  What  an  Overt  Act  of  compassing^^c^their  Deaths.^  ;10. 
Must  be  against  tiieir  Persons,  not  merely  against 

their  State.  ....  §  10. 

III.  Fiolating  the  King^s  Companionj  or  eldest  Daugh- 
ter unmarried^  or  the  Wife  of  the  King^s  eldest 
Son  and  Heir.  -         -  -         -         J  11. 

1.  Who  the  King's  Companion*            •  -  $  !!• 
Queen  Consort  during  Marriage.  -  $  1 1. 

2.  Who  an  eldest  Daughter  unmarried*  *    -  $  1  !• 
Before  Marriage;  not  a  Widow.        -  -  $  11. 

3.  Who  the  Wife  of  the  King's  eldest  Son  and  Heir.  $  11. 
During  the  Coverture.        -          -  -  $  !!• 

4.  What  a  violation  of  either.  .          -  -  $  11. 

IV.  Levying   PTar  against  the    King  in  his 

Realm.  -  -  -  -  §  12. 

1.  Direct.'-^2.  Constructive.  -  -  §  12. 

i.  Direct  War^  Evidence  o/I  -  -         §  12. 

Insurrections  to  put  a  Force  on  the  King's  Per- 
son or  his  Measures.  $  12.  Not  an  accidental 
Resistance  to  his  Forces,  ib.  Inception  of  le- 
vying War.  ib.  Warlike  Array  not  necessary. 
$  13.  Holding  Castle  against  the  King.  §  14. 
Arming  Retainers,  ib.    Joining  and  continuing 

with 
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with  Rebels.  %  15*   Unless  from  Fear,  and  coi^ 

tinued  Compulsion.  Ih*   Giving  or  attempting  tq 

g^ve  Assistance  or  Intelligence  to  Rebels.    $  16* 

ii«  Constructive.  -  -  -  §  17. 

Attempting  by  Force  to  regulate  the  Measures  of 

Government*  §17*  To  punish  Public  Officers. 
ib.  To  compel  the  Making  of  new,  or  the  Re- 
peal of  old  Laws.  ib.  To  obstruct  the  Execu- 
tion of  a  public  Law«  ib*  But  nbt  of  a  private 
or  local  Law.  $  17,  18.  To  redress  any  public 
or  general,  but  not  a  private  Grievance,  ib.  In 
all  Cases  under  this  Branch  War  must  be  levied. 
^17.  Evidence  of  co-operation  in  such  Pur- 
poses, ib.  Insurrections  of  a  private  or  local 
Nature  not  within  the  Law.  $  18.  How  affected 
by  the  Riot  Act,  1  Geo.  1.  st.  2.  c.  5.  $  18. 
3.  The  War  must  be  levied  within  the  Realm.  -  §  19. 
What  is  so.  -  •  •  •  ^  19. 

V.  Adhering  to  the  King^s  Enemies.  -  J  20. 

By  Sc^diers  in  particular.  •  •  ^  20. 

1.  Who  an  Enemy.  .  .  •  ^  20. 
Subjects  of  a  Foreign  Power  in  open  Hostili^.  $  20. 

A  Question  of  Fact  proved  by  Notoriety,  ib.  Fo- 
reigner acting  without  Commission  from  his  So- 
vereign. ...  -  §  20. 

2.  What  an  Adherence.  -  -  -  $  21. 
Giving  Aid,  Comfort,  Advice,  Intelligence, &c.  or  do- 
ing any  Acts  towards  such  purposes.  ^  21.  Though 
the  Intelligence  do  not  reach  the  Enemy,  ib.  And 
though  the  Advice  be  against  an  Invasion  as  im- 
practicable, ib.  So  making  War  on  the  King's 
Allies,  ib.    Distinguished  from  Piracy.           $  21. 

Refusal  to  serve  against  Enemies^  or  to  return  Home 
from  Foreign  Parts.  -  -  i  22. 

ence  of  serving  Foreign  States.  -         5  23. 

i*  At  Common  Law.  ...  §  23. 

2.  By  Statute.  -  -  -  -  §  23.       ' 

3  Jac.  1.    c.  4.     9  Geo.  2.    c.  30.    29  Geo.  2. 

c.  17.  -  •  -  -  §  23. 

'  VI.  Coun- 


40  Of  High  Treason. 

VI.  Counterfeiting  the  Great  or  Privy  Seal^  by  stat. 
25  Ed.  3.  St.  5.  c.  2.;  the  Sign  Manual^  Pri- 
vy  Signety  or  Privy  Seat^  by  stat.  1  Mar.  c. 
6.        -         -  .  -  -5  24. 

Extended  to  Scotch  Seals  by  7  Ann.  c.  21.      $  24. 

A  Species  of  the  crimen  falsi;  but  now  the  same 

judgment  as  in  other  Treasons.  -  \  24. 

1.  What  the  Great  Seal   §  24.     The  Privy  Seal  ib* 
Privy  Signet,  ib.    Sign  ManuaL  ib. 

Counterfeiting  other  the  King's  Seals  only  a  Mis- 

demesmor*  •  •  i«  }  24. 

How  the  Seals  destroyed.  -  "        $  ^^ 

2.  What  a  Counterfeiting.  *  *  $  ^* 
Not  the  bare  Sculpture  of  the  Seal,  but  the  Applica- 
tion.            ->            -             •              •  (25. 

Fixing  true  Seal  to  false  Patent,  or  altering  a  true 
Patent,  formerly  doubted;  but  splitting  true  Seal 
and  affixing  it  to  false  Patent  certainly  Tfeason. 
$  25.  Small  variations  between  the  true  and  false 
Seal  make^  no  difference.  .  ^  ^  25. 

Accomplices^  who  within  the  Acts.        •  •  ^  26. 

VII.  Slaying  the  King^s  JusticeSy  £sfr.  doing  their 
Offices.  .  .  -  -  5  27. 

In  England  by  stat.  25  £d.  3. ;  in  Scotland  by  stat; 

7  Ann.  c.  21.  s.  8.  -  -  -  $  27. 

U  What  Officers  wiMn  the  Locw.  -  -         §27. 

Lord  Chancellor,  Treasurer,  the  King's  Justices  of 
either  Bench,  Justices  of  Nisi  Prius  and  Gaol 
Delivery.  -  -  .  -         J  27. 

Questions  c<mceming  the  Lord  Treasurer,  $  27*  Bar 
rons  of  the  Exchequer,  ib.  Lord  Keeper,  ib.  and 
Lords  Commissioners  of  the  Great  Sesd.  ib. 

2.  Stat*  of  Ed.  3«  confined  to  such  Officers  in  the  Execu* 
tion  of  their  Offices.  •  .  -         §  28. 

3.  And  to  ailing  them.  $  29.  Not  merely  a  wounding,  ib. 
By  stat.  3  H.  7.  c.  14.  compassing  to  kill  any  of  the 

King's  Household  by  any  of  his  sworn  Servants, 
Felony.    Triable  by  a  peculiar  Jurisdiction.  $  29. 

By 
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By  Stat*  d  Ann.  c.  16.  assaulting  a  Privy  CotinseUot 
in  the  Execution  of  his  Office  Felony  without 
Clergy.  -  -  -  -         $  29. 

VIII.  High  Treason  in  respect  of  the  Coin.  §  30. 
See  more  in  Chapter  of  Offences  relating  to  the  Coin. 

IX.  In  respect  of  Papists.  -  -       i  31. 
See  more  in  the  last  Chapter,  of  Offences  against  Re- 
ligion, &c. 

X.  High  Treason  against  the  Protestant  Succession. 

J  32. 

By  Stat.  1  Ann.  st.  2.  c.  \7.  Endeavouring  to  hinder 
the  Succession  by  any  Overt  Act.  -  $  32. 

By  Stat.  6  Ann.  c.  /•  Maliciously  affirming  the  same  by 
writing  or  printing.  $  32.  Or  that  Parliament  cannot 
bind  the  Succession  to  the  Crown,  ib.  Praemunire 
to  affirm  the  same  by  advised  speaking.  $  32.  ' 

Corresponding  with  Pretender's  sons.  -  $  32. 

Oaths  of  Alle^ance  and  Supremacy  to  be  taken.    $  32. 

XI.  Seducing  or  attempting  to  seduce  others  from  their 
Allegiance  and  Obedience  to  the  Crown.  §  33. 

If  within  a  Compasung  of  the  King's  Death,  Treason  by 
Stat.  25  Ed.  3.  -  -  -        $  33. 

Pretending  to  have  Power,  or  practising  to  absolve  or. 
withdraw  a  Subject  from  his  Allegiance ;  or  from  the 
Protestant  Religion,  for  that  intent,  to  the  Popish 
Religion;  or  to  move  him  to  promise  Obedience  to 
any  foreign  Power;   or  being  so  absolved  or  with- 
drawn, &c.  High  Treason  by  stat.  23  Eliz.  c.  1.  §  33. 
Aiders,  Maintainers,  or  Concealers,  guilty  of  Mispri- 
sion of  Treason.  -  -  ■         $  ^^^ 
The  bare  Pretence  of  such  a  Power,  and  the  bare 
Endeavour  to  persuade,  are  several Offences.§33. 
Endeavouring  to  seduce  Soldiers  or  Sailors  to  mutinous  or 
traitorous  Practices^  Felony  without  Clergy^  by  stat: 
^7  Geo.  S.  c.  70.                  -             -  -        $  33. 
Trial  in  any  County.                 -  •        §  33. 
Indictment  laying  Offence  in  the  Words  of  the  Act 
sufficient.        -            -            •  -        J  33. 

XII.  Beser^ 
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XII.  Desertion  from  the  King^s  Forces.    '  J  34. 

1.  Hoxv  punishable  by  the  Civil  Courts.  -         §  34. 
Felony  by  stat.  18  H.  6.  c.  19.  7  H.  7.  c.  1.  3  H.  8. 

c.  5.  2  &  3  Ed.  6.  c.  2.  5  Eliz.  c.  5.  s.  27.       J  34. 

Persuading  Soldiers  to  desert,  Fine,  Imprisonment, 

and  Pillory,  by  stat.  1  Geo.  1.  c.  47.  Prosecution 

within  6  Months.  -  -  -        J  3*** 

2.  By  Courts  Martial.  -  -  -         i  34. 


Of  Accomplices  iii  Treason,  and  when  tliey  may  be 
put  on  their  Trials.         -  -  -       §  35, 

L  General  Rule — all  are  Principals.         -       §  35. 
Exception  1.  as  to  Receivers  of  such  as  counterfeit  the 
Seals  and  Coin.    Dub.  -  -         §  35. 

Reasoning  on  the  Grounds  thereof.  -        §  35. 

What  constitutes  a  Receiver.      *  -  -         i  35. 

Assisting  a  Traitor,  or  one  committed  for  Treason,  to 
escape,  though  no  Escape  be  made.  Transportation 
for  7  Year&  by  stat.  16  Geo.  2.  c.  31.  (  35. 

Exception  2.  where  the  Words  of  a  Statute  are  confined 
to  particular  Accomplices*  «  -        i  36. 

But  still  it  includes  Rescuers,  &c.  by  necessary  Impli- 
cation. •  .  •  •        ^  36. 

2.  Who  are  Accomplices.  -         -         -       5  37. 
Evidence  of,  acting  in  Concert.         -  '        $  36. 
After  Proof  of  Concert,  Acts  of  one  bind  all.        J  38. 
Papers,  &c.  found  on  some,  relating  to  the  same  Con- 
spiracy, where  Evidence  against  all.  -        $  38. 

Where  Evider^ce  of  Identity  of  a  particular  Publication 
not  material  against  Accomplices.  -        $  38. 

3.  Distinction  upon  tfie  general  Rule  as  to  the  Course 

of  Trial.       -  -  -  «       J  39. 

Inciters  to  compassing  the  King's  Death  triable  before 

the  Actors.  ^  39.    Aliter  in  Case  of  other  Treasons, 

in  their  Nature  derivative,   ib.     And  of  Receivers 

in  all  Cases.  -  -  -  -        ^  39. 

Tho 
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TTie  Receiver  or  Assister  after  the  Fact  mitst  be  proved 
to  have  known  the  Treason.  §  39.  How  this  Of- 
fence considered.  -  -  -  ,      }  39« 

Respecting  such  as  accidentally  join  others  in  case  of  a 
constructive  levying  of  War.  -  .         §  39w 


Of  the  Trial  and  Regulations  thereort. 

Trial  of  Treasons  to  be  according  to  Common  Law  by  stat. 
1  &  2  Ph.  &  Mar.  c.  10.  -  .  -         J  40. 

1 .  In  mo  hat  Place  committed.  -  -       ^  40- 

In  England.  \  40.  Wales*  ib.  On  the  High  Seas.  ib.  Fo- 
reign Countries.  \  40, 41.  Colonies  and  Dependencies. 
f  41.  Ireland,  ib*  Scotland.  «  -  }  41. 

2.  As  to  the  Mode  of  Trial;  regulated  by  stat.  7  fF.3. 

c.  3.  -  .  .  -       M2. 

i.  To  what  Treasons  the  Reguiations  extend.  §  43. 

To. Treasons  corrupting  the  Blood — ^as  well  those 
created  by  subsequent  as  prior  Sitatutes — ^unless 
expressly  excepted  by  Statute — such  as  Petty  Trea- 
'  s<m.  Treasons  relating  to  the  Coin  and  Seals  and 
Sign  Manual,  and  except  also  direct  Attempts  of 
bodily  Harm  to  the  King  by  stat.  40  Geo.  3. 
c.  93.  -  -  -  -        $  4.3. 

ii.  Before  what  Tribunals  the  Benefits  of  the  stat.  t  W.  3. 
may  be  claimed. .  *  •  •         ^  44, 

Before  the  ordinary  Courts  of  Justice,  and  House  of 
Peers^— but  not  in  Case  of  Iiopeaphmenta.      $  44. 
iii.  Within  w/iat  Time  Prosecutions  for  High  Treason  to 
be  commenced.  -  -  -        §  45. 

Three  Years  after  Offence  committed.       -         §  45. 
iv.  When  and  on  what  Account  Objection  may  be  taken  to 
want  ofPorm  in  the  Indictment.  -        $  46. 

Before  Plea  pleaded.  J  46.  But  Judgment  may  still 
be  reversed  on  Writ  of  Error  as  before  stat.  7  W.  3. 
lb.  But  if  sufficient  be  alleged,  insignificant  or  im« 
proper  Words  may  be  rejected  as  Surplusage,  ib. 
So  if  there  be  one  Overt  Act  weB  laid,  it  is  suf- 
ficient if  proved.  -  *.  -  §  46. 
V.  By  what  Witnesses  and  Evidence  the  IntSctment  must 
be  supported.  $47.  arid  post.  $53.  E?^.  63.  £sPc. 

vi.  To 
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vu  To  what  Privileges  Defendant  is  entitkd  in  preparing 
for  and  making  his  Defence.  -        -        $  48. 

CounseL  §  48.    Each  Prisoner  entitled  to  have  Two 
assigned  him.  ib.    When  assigned.  §  51.    Copy  of 
Indictment.  $  48.  -  Copy  of  Panel,  and  Witnesses 
for  the  Crown,  with  the  Professions  and  Places  of 
Abode  of  such  Jurors  and  Witnesses,  ib.    Each 
of  the  said  Copies  to  be  delivered  to  the  Prisoner 
10  Days  before  Trial  by  stat.  7  Ann.  c  21.  s.  1 1.  ib. 
Where  Panel — exhausted  by  Challenges — ^Court 
adjourned  to  pve  Time  for  Copies  to  be  delivered 
to  Prisoner,  ib*     Prboner  not  entitled  to  Copies 
on  collateral  Issues,  ib*    How  Time  for  delivering 
Copies  computed.  (  49.     What  sufficient  Copy  of 
Indictment.  $  50.     Too  late  to  object  to  insuffi- 
ciency of  Copies  after  Plea.  ib.    What  sufficient 
Copy  of  Panel,  ib.    No  Objection  to  delivery  be- 
fore i^tum  of  Precept,  ib^    Order  of  B.  R.-to  the 
Sheriff  to  deliver  List  of  intended  Jurors  to  Pro- 
secutor for  the  Purpose  of  such  Delivery,  ib.  Mo* 
tion  to  amend  Errors  in  Panel,  ib.    Objections  to 
Description  of  Jurors,  ib.    Course  of  Proceeding 
after  Bill  found  and  before  Trial.  $  51.     Access 
to  Prisoner  by  Counsel  and  Agents,  ih.    Prisoner 
to  have  Process  against  Witnesses,  and  their  Ex- 
amination on  Oath.        -  -  "        $  ^^ 


Of  the  Indictment  and  Evidence— Witnesses  and 

Confession. 

1.  Indictment  and  Evidence.  -         -       }  53. 

i.  General  Words. 

What  general  Words  necessary  in  Indictment.  $  53* 
^  Traitorously,"  and  '^  against  the  Duty  of  De- 
^  fendant'a  AJlegiance."  ib.  Word  ^^  traitorously'^ 
not  necessary  to  be  charged  to  every  s^Murate  Overt 
Act  of  the  same  Species  of  Treason;  aliter  to  dif* 
fevcnt  l^ecies  of  Treason,  ib.    By  what  Form  of 
..  Words  Overt  Acts  of  the  same  Treason  may  be 
oonpled.  ibm    Hpw  Indictment  quashed  for  Insuf- 
ficiency^  ...        ante  §  4^ 

ii«  Particular 
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^^  * 

u.  Particular  Treason  and  appropriate  Overt  Acts* 

Particular  Treason  must  be  charged  in  the  Words 
of  Statute,  9nd  Overt  Acts  laid  as  Evidence  of  it* 
§  54.  This  applies  particularly  to  compassing  the 
Death,  &c.  adhering  to  Enemies,  and  levying 
War.  ib.  General  Charge  of  levying  War,  &c. 
not  sufficient,  without  stating  how.  ib.  But  stating 
an  appearing  in  warlike  Array,  &c.  sufficient*  ib. 
Stat*  7  W.  3.  c.  3.  does  not  require  Overt  Act  to 
be  laid  where  not  necessary  before.        -        $  54* 

Particular  Overt  Acts  of  each  Treason  stated  under 
respective  Heads  of  such  Treasons,  ib.  Some  Trea- 
sons Overt  Acts  of  themselves.  «  §  54. 

One  Species  of  Treason  may  be  laid  and  proved  as 
Overt  Act  of  another.  §  54*  But  semble  that 
Overt  Acts  can  only  be  given  in  Evidence  of  par- 
ticular Treasons  under  which  laid.  -  $  54* 
iii*  Pkirticular  Overt  Acts. 

Words.  $  55.  Not  sufficient  generally  in  themselves 
to  make  Treason,  ib.  But  only  a  Misprision*  ib. 
unless  Words  of  Advice  or  Encouragement  to  kill 
the  King,  &c*  ib.  But  Words  will  explain  an 
Overt  Act  of  Treason,  ib.  And  Consultation  to 
injure  or  depose  the  King,  &c.  are  direct  Overt 
Acts  of  compassing,  &c.  ib.  Advised  speaking 
against  Protestant  Succession  a  Prsemunire  by  stat* 
4  Ann.  c.  8*  ib.  So  malicious  asserting  a  legisla- 
tive Power  in  Parliament  without  the  King,  by 
Stat*  13  Car*  2*  c.  1*  ib.  Mere  vilifying  Words 
of  the  King  a  Misprision*  -  ^55. 

Writings.  $  56*  Particular  Malignity  of  them. 
Evidence  of  Treason  though  not  published,  when 
referable  to  any  treasonable  Design  on  foot;  aliter 
if  not  so  connected* '  ib.  But  Contents  themselves, 
if  published,  may  be  Evidence  of  Treason*    $  56* 

Writings  in  Possession  of  Accomfdiees  Evidence 
against  all  concerned  in  the  same  Conspiracy*  $  56* 

Where  Evidence  of  Idenltity  of  a  partictilar  Publica- 
tion not  material,  -  -  ante  $  38. 

Maficiously  writing  against  Proteetant  Succession  a 
substantive  Treason  by  stat*  4  Ann*  c*  8*;  so  to 
write  against  Autliority  of  Parliament  to  limit  the 
Crown*  <•  •  •  ^  56* 

iv*  Certmnty 
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iv.  Certainty  in  laying  and  proving  particular  Overt  Actsi 

Not  necessaiy  to  lay  particular  Evidence  of  Overt 
Acts.  $  57.  Reasonable  Certainty  in  the  Charge 
sufficient,  ib.  No  Evidence  admissible  of  Overt 
Act  not  expressly  laid.  ib.  Aliter  if  it  prove  an- 
other Overt  Act  laid*  ib.  Particular  Instances  of 
such  Proof  admitted.  -  -  $  57. 

I        Proof  of  odier  Overt  Acts  not  laid,  tending  merely 
to  strengthen  Suspicion,  not  adn\issible.  §57. 

Instances.  «  -  $57. 

What  Certainty  sufRcient  in  laying  and  proving 
Words  and  Writings.  §  56.  The  Substance  suf- 
ficient unless  the  Tenor  be  laid.  ib.  Copies,  where 
admissible  and  how  proved,  ib.  Surplusage  may 
be  rejected^  -  -  -  §  59. 

V.  Certainty  as  to  Time. 

Time  and  Place  not  material  to  be  stricdy  proved  as 
laid.  -  -  -  $  60. 

vi.  Certainty  as  to  Place. 

Not  necessary  to  be  strictly  proved  as  laid.  $  60.  But 
some  Overt  Act  to  be  laid  and  proved  in  County 
where  Trial  had.  $  61.  What  sufficient  Proof  in 
that  Respect.  16.  After  such  Evidence  Overt 
Acts  in  other  Counties  admissible  to  prove  Overt 
Acts  laid.  ib.  Though  all  the  Overt  Acts  be  laid 
in  the  same  County.  •  -  $  61. 

vii.  Accomplices  and  Receivers^  how  to  be  c/iarged*'  §  62. 

Accomplices  to  be  charged  as  Principals.  $  62.  Re- 
ceivers chargeable  specially  with  the  Receipt.  §  62. 

2.   fatnesses;.   Two  necessaty   to  prove    Treason   in 
general.  .  -  .  j  63. 

1.  In  what  Treasons. 

High  Treason,  Petty  Treason,  and  Misprision  of 
Treason,  by  stat.  1  Ed.  6.  c.  12.  $63.  The  same 
by  Stat.  5  &6  Ed.  6.  c.  11.  unless  Party  arraigned 
confess,  ib.  By  stat.  1  &  2  Ph.  8c  M.  c.  10.  Trial 
for  Treasons  to  be  according  to  Common  Law.  $  63. 
By  stat.  1  &  2  Ph.  &  M.  c.  11.  Treasons  in  im- 
pairing or  counterfeiting  current  Coin  to  be  in- 
dicted and  tried  as  before  1  Ed.  6.  ib.  By  stat. 
7  W.  3.  c*  3.  Treasons  corrupting  the  Blood,  and 
Misprisions  of  such,  to  be  proved  by  two  Witnesses, 

unless 
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unless  the  Party  arraigned,  in  open  Court,  confess 
the  same.  $  63«  At  Common  Law  one  Witness 
sufficient.  $  64.  By  the  said  Statutes  two  necessary 
in  all  Treasons  except  those  relating  to  the  Coin 
(as  well  created  by  Statutes  subsequent  as  prior) 
and  Seals,  and  Sign  Manual,  and  also  except  the 
particular  Treasons  against  the  Life  or  Person  bf 
the  King  included  in  the  stat.  40  Geo.  3.  c.  93.  ^  64. 

2.  Two  Witnesses  are  necessary  before  the  Grand  Jury  as 

well  as  on  the  Trial  in  Court*        -         -         §  64. 

3,  To  what  Facts.  -  -  .  J  65. 
One  Witness  to  one  Overt  Act,  and  another  to  an- 
other Overt  Act  of  the  same  Species  of  Treason, 
sufficient.  \  65.  Though  in  different  Counties*  }  65. 

Collateral  Facts  proveable  by  one  Witness.     §  io5. 
Instances,  ib. 

3.  Confession. 

What  Kind  excludes  the  Necessity  of  proving  the  Trea- 
son by  two  Witnesses.  \  66.  Confession  or  Plea  of 
Guilty  upon  Arraignment  in  open  Court,  ib.  Va- 
riety of  Opinions  whether  other  Evidence  of  Con- 
fession be  sufficient  per  se  to  convict:  Semble  it  is 
if  proved  by  two  Witnesses.  -  $  66. 

Standing  Mute. 

Amounts  to  a  Conviction.  -  -  J  67. 

Excluded  Benefits  of  stat.  7  W.  3.  c.  3.         -         §  67. 

Clergy. 

None  allowed  in  Treason,  either  by  Exception  in  stat* 
de  Clero,  or  by  positive  Enactment.         -  (  68* 

Outlawry. 

By  stat*  5  &  6  Ed.  6.  c.  11.  s.  7*  Outlawry  of  Persons 
beyond  Sea  for  Treason,  valid.  $  69.  Proviso,  sav- 
ing Benefit  of  Trial  to  such  as  surrender  to  the  Chief 
Justice  of  England,  &c«  within  a  Year  after,  ib. 
Persons  in  Custody  have  the  Benefit  of  such  Provisb. 
*b.  Benefits  of  Trial,  according  to  stat.  7  W.  3.  c. 
^,  save  to  such  Persons  by  &•  3.  of  that  statute.  $  69. 

Judg. 
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Judgment. 


1.  What  in  High  Treason.  -  -  $^0. 

For  Men.  §  70.  For  Women,  ib* 
Difference  in  Treason  touching  the  Coin.  \  70. 

3.  Consequences  of  yudgrtient  and  Attainder.  J  70. 

1.  Corruption  of  Blood.   2.  Loss  of  Dower.  3.  For- 
feiture to  the  King.    4.  Execution.        •        }  70. 
No  Forfeiture  without  Attainder,  except  on  Record 
made  by  C.  J.  on  View  of  Body  of  one  killed  in 
Rebellion.  -  -  -  *    §  70. 


Of  High  Treason^  and  other  incidental  Offences  immedi- 
ately against  the  Allegiance  due  to  the  King. 

$  1.  TTIGH  Treason,  which  by  the  very  term  denotes  treachery 
Definition,  X  X  or  breach  of  fsuth,  is  a  violation  of  the  aUeG:iance 
4  Blac.  Com.  75.  which  is  due  from  the  subject  to  the  king,  as  sovereign  lord 
1  Hale,  86.        and  supreme  magistrate  of  the  state.    It  is,  as  Lord  Hale 

says,  the    greatest  crime  against  faith,  duty,  and  human 

society,  and  brings  with  it  the  most  fatal  dangers  to  the 

Fost.  195.  government,  peace,  and  happiness  of  the  nation.    The  life 

of  the  king,  who  is  the  head  of  the  body  politic,  and  the 
cement  of  the  social  bond,  cannot,  in  the  ordinary  course 
of  things,  be  taken  away  by  treasonable  practice^  without 
involving  the  whole  nation  in  blood  and  confusion;  and 
consequendy  every  stroke  levelled  at  his  person  is  levelled  at 
the  public  tranquillity.  This  offence,  therefore,  which  in* 
Sum.  11.  eludes  felony,  is  the  highest  known  to  the  law,  and  subjects 

3  Inst.  15.  offenders  to  the  greatest  ignominy  and  punishment.  It  i& 
frotn^edition,  distinguishable  from  sedition,  which  is  now  understood  in  a 
1  Hftle,  77^       more  general  sense,  and  extends  to  other  offences,  not  c&pi. 

tal,  of  like  tendency,  but  without  any  actual  design  against 
the  king  in  contemplation;  such  as  contempts  of  the  king 
and  his  government,  riotous  assemblies  for  political  purposes^ 
and  the  like:  and  therefore  a  charge  of  exciting  sedition^  or 
doing  any  thing  seditiously,  does  not  amount  to  a  charge  of 
1  Hawk.  ch.  23.  high  treason.    But  all  such  contempts,  though  not  amotint* 
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iag  to  high  treascH),  aa  not  baing  connected  with  any  actual    Gh.  II.  $1. 

design  on  foot  against  the  safety  of  the  king,  are  yet  highly     Definition, 

criminal,  and  punishable  with  fine,  imprisonment,  and  some* 

times  with  the  pillory.    Some  of  these  offences  I  shall  have 

occasion  to  consider  in  treating  of  libels,  others  will  be 

mentioned  incidentally  in  the  course  of  the  present   inqui* 

iy«     In  general,   it  is  sufficient  to   observe,  that  all   con« 

^en^)tiiou0,  indecent,  or  malicious  observations  upon  his 

peracm  or  government,  whether  by  writing  or  speaking,  or 

hf  tokens,  calculated  to  lessen  him  in  the  esteem  of  his 

subjects,  or  weaken  his  government,  or  to  raise  jealousies 

of  him  amongst  the  people,  will  fall  under  the  notion  of 

aeditious  acts,  as  well  as  all  direct  or  indirect  acts  or  threats 

calculated  to  overawe  his  measures  or  disturb  the  course  of 

his  government,  not  amounting  to  overt  acts  of  high  treason, 

or  odierwise  punishable  by  particular  statutes.    A  second 

oflieiiOB  of  diis  acHt  was,  by  a  late  temporary  act,  36  Gep.  3.  Vide  ehatter  of 

c.  f .  s.  2*,  made  punishable  with  transportation:  but  that  is  ^/JlTS^^''*^ 


spent. 

There  are  besides  aome  other  offences  which,  though  not 
amtHDrtingtohig^  treason,  yet  being  direct  violations  of  the 
duty  whkh  the  sul^ct  owes  immediately  to  his  sovereign, 
hsve  been  made  ca|MtaI  or  simple  felonies,  or  subjected  to 
i3m  penaltiea  of  a  proemunire,  according  to  their  several 
dsgreea.  These  I  shall  have  occasion  to  mention,  as  they 
ocow,  in  .oonsideration  of  the  principal  subject  with  which 
thej  are  connected,  and  which  seems  properly  divisible  into 
the  four  following  heads  of  inquiry: 

1.  What  is  Allegiance. 

3.  From  wbcMD  it  is  required. 

3.  To  whom  is  it  due. 

4.  What  ar^  the  breaches  of  it  which  amount  to  High 

Treason  or  other  less  Offence^ 

1.  JVhat  is  Allegiance.  ( 2. 

AUc^ance  is  that  obedience  and  fidelity  which  every  per-    ^jegimee. 
ii,  vnder  tihe  protection  of  the  laws  and  government,  owes,  Post.  184. 
return  for  that  protection,  to  the  person  of  the  king,  aa  4Blac.Com.74. 
supreme  head  of  die  state,  and  dispenser  of  those  laws 

H  and 
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Ch.  II.  $  %  and  that  government.    It  is  the  tie  which  binds  ewety  sob^ 

Wh.  t  h  AUe-  ject  to  be  true  and  faithful  to  his  sovereign  liege  lord  die 

gtanee,  king,  and  truth  and   faith  to  bear  of  life  and  limb  and 


See  the  Oath  of  earthly  honour ;  and  not  to  know  or  hear  of  any  ill  insended 
1  HawL^ch.  22.  ^i°*  without  defending  him  therefrom.  This  duty  of  allfr- 
9-2.4.  giance  also  binds  all  persons  to  serve  the  king  faithfMly  and 

diligently  in  their  several  stations;  to  assist  him  with  their 
advice  when  called  upon ;  and  to  ser%^e  him  in  thetr  persons, 
if  able,  in  defence  of  the  realm  against  rebels  and  fottign 
invaders:  and  they  are  indictable  as  for  a  high  misdemeim^or 
for  the  wilful  neglect  or  refusal  of.any  of  these  their  bouaden 
duties.  The  same  duty  binds  every  subject  beyond  sea  to 
return  upon  the  king's  letters  for  that  purpose,  or  ta  re&ain 
from  going  abroad,  upon  the  king's  pleasure  so  expressed 
either  by  the  writ  of  ne  exeat  regnum,  or  under  the  ^great 
or  privy  seal  or  signetj  or  by  proclamation;  for  the  con- 
tempt of  which  he  is  indictable  at  commem  law,  and  his 
1  Hale,  61. 101.  lands  may  be  seized  till  his  return.    And  inasmudi  as  the 

«» _  _fc   1  iiQ  \ 

duties  and  obligations  of  the  king  towards   his  8tib}ect8 

arise  from  the  moment  that  he  is  invested  wkh  the  regal 

character,  and  antecedent  to  his  coronation  oath,  wdiieh  is 

only  a  more  solemn  recognition  of  those  inherent  obllga- 

I  tions;  so  there  is  an  original,  implied,  and  virtual  idlegiattce 

which  the  subject  owes  to  the  sovereign  antecedent  ^any 

1  Hawk.  ch.  17.  c^^ess  oath  or  engagement  to  that  effect;  for  the  breach 

**  ^  of  which,  at  an  age  of  discretion,  he  is  amenable  tt>  justice. 

Allegiance  is  distinguished  into  natural  aui  loealy  which 
leads  to  the  second  head  of  inquiry* 

J  3.  2.  From  nvhom  Allegiance  is  required. 

From  wAom  al-  Natural  allegiance  is  that  which  Is  due  from  every  man. 
^)U^Jte^^'  who  is  bom  a  member  of  the  society.  His  birth  in  the  state 
Fort.  183, 4.  entitles  him  to  peculiar  privileges,  which  are,  with  great 
IMS.  Sum.  10.  propriety  called  his  birth-right;  and  this  being  indefeasible 

the  allegiance  arising  out  of  it  is  equally  unalienable:  it  is 
Fott.  eo.  due  firom  him  at  all  times  and  in  all  places.    Hence  the 

3  In^'ll**  ^'  ^^^  ^^"^^  potest  exuere  patriam.  It  is  not  in  the  power 
1  Hawt  ch.  17.  of  any  subject  to  shake  off  his  allegiance,  or  transfer  it  to 
■•  ^-  any  foreign  prince:  nor  can  any  foreign  prince,  by  employ. 

ing  a  British  subject,  dissolve  the  bond  of  allegiance  between 
that  subject  and  the  crown*    Dr.  Storie,  an  Englishman, 

having 
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pesaed  into  Spain,  and  there  sworn  allegiance  to  that    Ch.  II.  $  3. 
crown,  afterwards  returned  to  England  in  the  character  of  a  ^f^  wAo«  M- 

1 ,.         •    .  g.  1       *N        .  t    w^.  «  .        .  iegtance  t9  due. 

pnUjc  nuQister  from  the  Spanish  King;  and  entering  into--- 

treaBoaodile  practices  against  Queen  Elizabeth,  was  con-  ^^'  Stone's 
dmnned  and  executed  for  high  treason*    In  Townley's  case  i  Hale,  96. 
his  couaael  offered  to  shew  that  at  the  time  of  the  rebellion,  ^>-  298.  a. 
in  vUcli  he  bore  a  part,  he  was  in  the  service  and  pay  of  pi'  3a 
the  French  King;  and  so  entided,  as  they  insisted,  to  the  be-  Townley»a  case, 
Qcfit  of  the  cartel  for  the  exchange  of  prisoners.    But  the  Yon.  7. 
ccNirt  declared  that  such  proof  was  inadmissible.    In  truth 
ic  wasy  if  possible,  a  great  aggravation  of  his  offence.   They 
fanfaer  inaiated  on  what  was  improperly  called  the  Capitular 
tkm  at  the  surrender  of  Carlisle  to  the  king's  forces.    In 
tUs  also  the  court  over-ruled  them;  it  being  no  sort  of  de- 
fence in  a  court  of  law :  though  to  prevent  misconstruction 
it  was  proved  that  the  rebels  were  expressly  reserved  to  be 
dealt  widi  according  to  the  king's   pleasure.     The  same  ^^eas  Macdo- 
dcxttrine  prevailed  in  the  case  of  iEneas  Macdonald,  who,na^<l'8  case  be. 
tbcm^  a  native  of  Great  Britain,  had  resided  and  been  edu-  Commbsl^ra 
cated  in  France  from  his  early  infancy,  and  acted  in  the  "^  Surrey,  ir47> 
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rebellion  of  1745,  under  a  commission  from  the  French 
King.  The  hardship  of  his  case  was  much  pressed;  but  the 
eoort  said,  that  it  could  not  be  doubted  but  that  it  amounted 
to  high  treason*  Lord  C.  J.  Lee,  in  directing  the  jury,  told 
them,  that  aa  to  the  question,  Whether  or  not  the  prisoner 
-were  a  native  of  Great  Britain?  the  presumption  in  all  such 
cases  was  against  the  prisoner;  and  that  where  he  put  his 
defence  on  that  issue,  the  proof  of  his  birth  out  of  the  king's 
dominions  lay  upon  him. 

The  rights  of  natural  bom  subjects  are  extended  by  the 
Stat*  4  Geo.  2.  c.  21.  to  children  bom  out  of  the  king's  alle- 
giaace  of  natural  bom  fathers;  and  by  the  stat.  13  G.  3.  c.  21* 
to  the  children  of  such  children. 

Allegiance  is  due  as  well  from  the  husband  of  a  queen  3  Inst  & 
regnant  to  her  as  from  a  queen  consort  to  the  king.  posts*^^ 

It  is  a  hi^  contempt  at  common  law  to  refuse  taking  the  Oathx  tfAlUgi. 
^  of  allegiance,  which  all  laymen  above  the  age  of  i2»«ccaw/5)K^e.. 
ars  are  bound  to  take  at  the  torn  or  court  leet.  1  Hawk.  ch.  34> 

By  Stat.  1  W.  &  M.  c.  8.  s.  3.  Archbishops,  bishops,  and  ^  ^  ...      - 
persona  of  or  above  the  degree  of  a  baron,  are  required  c.- 8, 

to 
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ch.  II.  $  3.    to  take  the  o&ths  of  allegiance  and  supi^macjr,  and  make  the 
^Y7mt^l)iue'  declaration  against  transubstantiation,  at  the  timet  aUd  pla£e» 

• mentione3f.  And  for  omission  or  refusal  thereof,  these,  and 

dll  persons  taking  any  office,  ecclesiastical  or  civil,  are  sub* 
jected  to  the  same  penalties,  forfeitures,  and  disabiUtka^  as 
they  were  before  the  act,  (by  stat*  1  £li£«  c.  1.  and  dvjac.  !• 
c.  4.  amounting  in  some  cases  to  praemunire,  in  others  to 
forfeiture  of  the  office  and  disability  to  hold  any)f  and  by 
9.  9.  ail  other  persons,  other  than  those  specifically  men* 
tioned,  refusing  the  said  oaths  of  allegiance  andsuprcam^, 
on  tender  to  them  by  proper  magistrates,  ^Mtll  be  committed 
hy  such  magistrates  for  three  months,  unless  they  pay  such 
fium,  not  exceeding  40^.,  as  shall  be  required  by  the  same: 
and  if  they  refuse  again  at  the  end  of  three  months,  they 
shall  be  imprisoned  six  monihs,  or  pay  a  sum  not  above  10^ 
or  under  5/.,  and  also  find  sureties  for  their  good  behaviour 
and  appearance  at  the  next  assizes;  where,  if  they  refuse  the 
l^aid  oath,  they  shall  be  incapable  of  any  ofiice,  and  oontiAue 
bound  to  their  good  behaviour  until  they  take  the  oad»* 
The  oaths  are  also  required  to  be  taken  by  bmd  and  sea 
officers,  on  pain  of  disability  to  hold  their  employmente* 

30  Car.  3.  st  2.  By  the  stat*  30  Car.  2.  st.  3.  c.  !•  No  peer  or  meiiibei-of 
Oflii*  b  Mem-  ^^  House  of  Peers  shall  vote  or  make  his  proxy,  or  sit  thei^ 
bert  of  Portia'  during  any  debate,  and  no  member  of  the  House  of  Com* 
***^  mons  shaU  vote  or  sit  there  during  any  d^ate,  after  the* 

speaker  is  chosen,  until  such  peer  or  member  skaU  tftke  the 
oaths  of  allegbnce  and  supremacy,  and  make  the  declwation 
Ante,  chap.  1.    against  popery  in  the  manner  before  described^  under  the 
«•  19.  penalties  there  mentioned. 

Vide  ch..l.  s.  19.     And  by  various  acts  persons  entering  upon  certain  offices 

or  public  trusts  are  required,  under  high  pains  and  pencd^es, 
to  take  the  said  oaths.  .  .  » 

LotJAUe  '  ^^^^  eaiegiance  is  that  which  is  due  1mm  »  fortigaer 
anccijrom'  ^^™8  ^^  residence  here;  and  is  founded  in  the  pn>tection 
vfhom  due.  ^^  ^^PT^  for  ^  own  person,  his  famSy,  tfnd  effects^)  dukinp 
1  MS.  Sum.  10.  the  time  of  that  residence.    This  allegiance  ceases  whenever 

1  Hftle^9*60.  ^^  withdraws  with  his  family  and  effects;  for  Ms  tempdruy 
<3.  W. '    '        protection  being  then  at  an  end,  the  diKy  arisiog  Urom  it 

2  l"tl  %.  ^^^  determines.  But  if  Ite  .only  go  abroad -himself,  ieariad 
1  Hawk,  fix  If.  Ms  family  an4  effects  here  under  the  same  protection,  the 

duty 
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dutf  stifl  tofitinues ;  &nd  if  he  commit  treascAi,  he  may  be     Ch.  ii.  §4 
pQ&ishetl  M  a  traitor:  and  Ais  whether  his  own  sovereign  be  LocalMl^iamc* 
at  enmity  or  at  peace  with  otffs.    Therefore  if  he  aid  even  Delamotte's 
his  own  conntrymen  in  acts  or  purposes  of  hostility,  while  c*«^» 
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he  is  resident  here,  he  may  be  dealt  with  in  the  same  manner,  s.  p! 
The  above  rule  was  laid  down  by  all  the  judges  assembled,  F<wt.  185. 
at  the  qnceii^s  command,  on  the  12th  January  irOT.    It 
has  indeed  been  observed,  that  the  judges,  in  that  resolution, 
hid  c<>nsiderable  stress  on  the  queen's  declaration  of  war 
ag^nst  France  and  Spain,  in  which  she  expressly  took  under 
her  protection  Ae  persons  and  estates  of  the  subjects  of  those 
crowns  residhig  here  and  demeaning  themselves  dutifully, 
and  not  corresponding  with  the  enemy:  for  by  that  declara- 
tion, say  they,  those  aliens  were  put  upon  the  foot  of  aliens 
coming  here  by  Kcence  or  safe  conduct,  and  were  enabled 
to  acquire  chattels,  and  maintain  actions  for  the  recovery  (Wells  ▼.  WH* 
and  protection  of  Aeir  persons^  rights  as  fully  as  aliens  amy.  xL^ym'^S^i 
Tet  Teannot  think  that  this  circumstance  essentially  altered 
die  case;  for  t!he  mere  fact  of  being  domiciled  here  does  in 
itself  im]Jj^<an  allegiance  and  an  engagement  to  be  true  and 
bithfiil  to  l5ie  government  by  wfcich  such  domicile  is  pro- 
tected; and  at  any  rate  that  the  party  shall  not  take  advan- 
tage df  this  indulgence  to  prejudice  the  state  more  easily  and 
effectttdy.    This  latter  I  take  to  be  the  true  ground  upoii  - 
which  an  alien  enemy,  domiciled  in  this  country,  may,  in 
soond  reaaon  and  justice,  be  deaSt  with  as  a  traitor  for  aiding 
or  advising  his  own  countrymen  in  acts  of  hostility.    The  See  eht^.  ffper- 
case  of  an  ambassador  residtmr  here  is  not  meant  to  be  in-  ^^!^^  ^ 
chided  in  die  Ibregoing  observations:  the  exception,  if  any, cr/m^^. 
is  grounded  on  principles  of  policy  and  not  .of  justice.    ButLd.  Herise's 
an  alien  enemy,  not  domiciled  here,  taken  in  avowed  hos-  ^^^  59*94^' 
tilities  against  the  king  or  his  government  is  no  traitor,  7  Co.  6.  b. 
ftough  leagued  with  rebels;  for  he  violates  no  trust  or  alle-  V^* 2^^  j^ 
pance.  s.  6. 

On  the  triri  of  several  quakers  for  their  third  offence  upon  KeL  sa  , 
the  -tat.  16  Car.  2.  an  act  for  suppressing  seditious  conventi- 
ck  ^e  of  tketQ  pleaded  that  he  was  an  alien  bom  in  France, 
ani  ,0  not  within  Ae  penalty  of  the  act,  which  is  levelled 
ag  dst  every  peison,  '&c.  **  being  a  subject  of  this  reabn;^ 
hu  this  was  over-nded,  because  as  long  as  he  lived  here 
un  **  the  king's  protection,  he  is  a  subject  of  the  realm,  and 

punishable 
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Ch.  II.  §4.    punishable  for  transgressing  its  laws:  but  it  was  admitled^ 
LoadAlUgiance^  that  if  the  sUtutc  had  said,  being  a  naturtdbom  subject,  &€• 

it  would  not  have  extended  to  him. 

J  5.  3.  To  v)hom  Allegiance  is  due. 

To  vihom  Alle-  A  prince  or  princess  succeeding  to  the  crowa  by  descent 
F^tVi*^  or  by  the  previous  designation  of  parliament,  is,  from  the 
1  Hale,  101,  6.  moment  their  title  accrues,  a  king  to  all  intents  and  purposes 
1  ^g'^'ao  *^^'  ^^'  ^**^"  *«  statute  of  treasons  (25  Ed.  3.  st.  52»  aftermen* 
4BUc.Coin.76.tioned)  antecedent  to  the  coronation,  which  does  not  ccMifer 
Vide  1  'Jap.  |j^^  pre-supposes  a  right.  Bat  a  titidar  king,  as  the  huabaad 
3  Inst  V,  8.  of  a  queen  regnant,  is  clearly  not  within  that  law^  but  doea 
Ante,  s.  3.        himself  owe  allegiance  to  the  queen. 

Fost.  188. 379.  It  is  also  agreed  that  a  king  de  factOf  in  the  full  and  tole 
397, 399.  possession  of  the  crown,  is  a  king  widiin  the  isame  statute 

I  Haie,  60. 101.  of  Edward  3.;  and  that  any  other  person  out  of  po8aesai0& 
104.  2/2,  &c.  is  no  such  king,  be  his  pretensions  what  they  may.  Mr. 
1  Hawk.  c.  17.  Justice  Blackstone,  indeed,  seems  to  insinuate,  that  ^^  the 
&  14, 8&C  possession  of  the  crown"  is  a  term  of  too  loose  .a]}4  indistinct 

4Blac.  Com.  77.  a  signification;  but  Hawkins  refers  it  to  the  king  in  whose 
1  Hawk.  ch.  17.  oame  the  laws  are  administered,  by  virtue  of  which,  liberty, 

life,  property,  and  all  other  advantages  of  government  gre 

secured  to  the  subject;  which  is,  in  truth,  the  legitimate  and 

Seel  Hale,  273.  solid  foundation  of  allegiance.    A  possession  of  this  sort 

Sid^  jane^Gni^^  ^^^^  *^  ^^^^  imply  a  general  acquiescence  on  the  part  of  the 

nation,  and  not  a  mere  forcible  possession  of  the  external 
SiF  H.  Vane's  symbols  of  royalty,  flagrante  bello.  But  when  Sir  Henry  Vane, 
case,Kel.l4,l5.  ^Q  3jj  indictment  for  levying  war  against  King  Ch.  2«,  justi- 
fied that  all  that  he  had  done  was  by  authori^  of  parliament, 
and  that  the  king  was  then  out  of  possession  of  the  kingdom, 
and  the  parliament  the  only  power  regnant;  it  was  resolved, 
that  though  King  Charles  2d.  was  in  fact  kept  from  the 
exercise  of  his  royal  authority  by  rebels,  yet  he  was  king^ 
both  de  facfp  and  de  jure,  and  that  all  the  acts  done  to 
keep  him  out  were  high  treason.  The  latter  part  of  this 
resolution  furnishes  the  true  ground  of  the  judgment*  Sir 
H.  Vane  was  actively  instrumental  in  preventing  the  king^ 
from  assuming  his  authority.  But  it  is  a  misapplication  oF 
terms  to  say  that  that  prince  was  king  de  facto  before  the 
period  of  the  restoration.  Shortly  after  the  stat.  13  Car,  2* 

St.  2^ 
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8L  2*  €•  1«  was  passed,  declaring  it  a  praemunire  for  any    Ch.  ii.  $5. 
person  to  assert  maliciously  and  advisedly,  by  speaking  or  ^^ocalAUegiance, 
writing,  that  both   or  either  house  of  parliament  have  a 
legislative  authority  without  the  king.     It  is  indeed  happy 
for  those  who  live  in  the  present  times,   under  a  known 
order  of  regal  succession,  setded  by  the  controlling  autho- 
rity of  pailiament,  which  has  put  all  these  questions  out  of 
conntenance.     By  the  stat.  1  W*  &  M.  st.  2.  c  2.  everyiw.  &M.  st.z 
person  holding  communion  with  the  church  of  Rome,  or^'^*/'^- 
proCtssmg  popery,  or  manymg  a  papist,  is  thereby  disabled^'^'^^;]^*/^^ 
fiom  inheriting  or  possessing  the  crown  of  this  realm:  and^^e  crowt. 
m  all  such  cases  the  subjects  are  absolved  from  their  alle- 
glance.  And  by  the  act  of  settlement  the  crown  is  Jimited  12  &  13  W.  3. 
to  the  heirs  of  the  body  of  the  Princess  Sophia,  Electress  ^'  ^' 
and  Dutchess  Dowager  of    Hanover,   bemg  protestants."^*^^^'**'^^^^' 
These  acts  have  been  followed  by  others  tending  to  secure 
•diis  succession,  whkh  will  be  noticed  in  their  place.  post  9.  32. 

I  neiyr  proceed  to  consider 

4.   WJtat  Acts  in   Breach  of  Allegiance  amount   to        }6. 
High  Treason  or  other  less  Offence; 

which  will  lead  me  to  the  consideration  of  the  several  acts  ^^^'  ^*^* 
of  parliament  declaratory  or  enactive  of  high  treason,  or  brtach  tf 
other  offences  of  the  same  nature.  allegiance. 

The  first  and  principal  of  these  is  the  stat.  25  Ed.  3.  st.  5.  Statute  of  TVea- 
c.  2.,  emphatically  called  the  Statute  of  Treasons,  because  J^J  ^  3 
it  reduced  and  settled  all  treasons  which  were  before  very  Vide  1  Hale,  82. 
indefinite,  and  often  stretched  by  arbitrary  constructions,  to  431^0.  Com.  76: 
certain  specific  heads  therein  declared.    This  statute  being 
^e  standard  of  high  treason,  I  will  begin  by  setting  it  out 
at  large : — It  is  thereby  declared  to  be  high  treason, 

**  When  a  man  doth  compass  or  imagine  the  death  of  our  25  Ed.  3.  at.  5. 
lord  the  king,  or  of  our  lady  his  queen,  or  of  their  eldest  ^'  ^' 
son  and  heir;  or  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the 
-f*s  eldest  son  and  heir;  or  if  a  man  do  levy  war  against 
lord  the  king  in  his  realm;  or  be  adherent  to  the  king's 
n^ies  in  his  realm,  giving  to  them  aid  and  comfort  in 
realm  or  ebewhere;  and  thereof  be  proveably  (/.  e.  upon  (Foat.  193.) 
icient  proof)  attainted  of  open  deed  by  the  people  of 
ir  condition;  and  if  a  man  counterfeit  the  kine's  great  or 

pri\y 
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Ch.  11.  %  6.    privy  seal,  or  his  money;  and  if  a  man  bring  false  money 
^fMUk^^  into  this  realm,  counterfeit  to   the  money  of  England,  as 

! the  money  called  Lushburgh,  or  other  like  to  the  said  money 

of  England,  knowing  the  money  to  be  false,  to  merchandize 
or  make  payment,  in  deceit  of  our  lord  the  king  and  his 
people;  and  if  a  man  slay  Ae  chancellor,  treasurer,  or  the 
king's  justices  of  die  one  bench  or  the  other,  justices  in  eyre, 
or  justices  of  assize,  and  all  other  justices  assigned  to  hear 
and  determine,  being  in  their  plates  doing  their  offices." 

The  statute  afterwards  proceeds  to  give   this  salutaxy 

caution,   ^*  That  because  many  odier  like  cases  of  treason 

may  happen  in  dme  to  come,  which  a  man  cannot  think 

nor  declare  at  this  present  tim^,  it  is  accorded,  that  if  any 

other  case  supposed  treason,  which  is  not  above  specified^ 

doth  happen  before  a;iy  justiees,  the  justices  shall  tarry  with* 

out  any  going  to  judgment  of  die  treason  tiU  the  cause  be 

shewed  and  declared  before  the  king  and  bis  parliament^ 

whether  jt  ought  to  be  judged  treason  or  other  felony.** 

1  Hale,  308.  This  statute  was  re-enforced  and  again  made  the  only 

1  Hawk.  ch.  1^- standard  of  treason  by  the  stat.  1  Mar.  st.  1.  c.  1.,  which 

4  Blac.  Com.  86^  abrogated  all  intermediate  acts  creating  new  treasons  or 

iMar  rt.1  c  1  ^^^^pri^io^s  of  treason:  since  which  time,  however,  other 

1  Ed.  6.  c.  12.    treasons  have  been  added  by  various  statutes;  of  these  it  is 

••  ^'  only  necessary  to  set  forth  the  last  in  this  place,  reserving 

the  rest  for  incidental  mention,  as  the  subject  matters  of 
them  occur. 

j36  Geo.  3.  c.  7.      ^7  ^^^*  ^^  ^^^-  ^*  ^'  "^^  "  ^^  ^^7  person,  after  the  passing 

of  this  act,  during  the  natural  life  of  the  king,  and  until  the 
end  of  the  next  session  of  parliament  after  a  demise  of  the 
crown,  shall,  within  the  realm  or  without,  compass,  ima- 
gine, invent,  devise,  or  intend  death  or  destruction,  or  any 
bodily  harm  tending  to  death  or  destruction,  maim  or 
wounding,  imprisonment  or  restraint,  of  the  person  of  the 
king,  his  heirs  or  successors,  or  to  deprive  or  depose  him  or 
them  from  the  style,  honour,  or  kingly  name  of  the  impe- 
rial crown  of  this  realm,  or  of  any  other  of  his  majesty's 
dominions  or  countries ;  or  to  levy  war  against  his  majesty, 
his  heirs  or  successors  within  this  realm,  in  order  by  force  or 
constraint  to  compel  him  or  them  to  change  his  or  dieir  mea- 
sures or  counsels,  or  in  order  to  put  any  force  or  constndot 
upon,  or  to  intimidate  or  overawe,  both  or  either  houses  of 

parliament; 
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fiariijHBeiit^  or  to  move  or  etir  aiqr  foreigner  or  stranger    <^'  H-  S  6. 
with  force  to  invade  this  realm,  or  any  other  his  majesty's  ^'J!^*  Brwck 
4k)auaion8,  or  countries,  under  Ae  obeisance  of  his  majesty,  zL — £! — '. — 
his  heirs  and  successors;   and  such  compassings,  imagina-  ^ 

tions,  inventions,  devices,  or  intentions,  or  any  of  them, 
shall  express,  utter,  or  declare,  by  publishing  any  printing 
or  writing,  or  by  any  overt  act  or  deed;  being  legally  coo- 
victed  thereof,  upon  the  oaths  of  two  lawful  and  credible 
witnesses,  upon  trial,  or  otherwise  convicted  or  attainted 
by  due  course  of  law,  then  every  such  offender  shall  be 
deeofted,  declared,  and  adjudged  to  be  a  traitor."  By  s.  5. 
Ae  benefit  of  the  acts  of  die  r  W.  3.  c.  3*  and  7  Ann.  c«  11. 
as  to  the  trial  is  reserved. 

By  the  act  of  union  with  Scotland,  high  treason  or  mis-    ScotUmL 
prisioB  of  treason  in  Eng^d,  and  none  else,  shall  be  hig^  '^  '^""'  ^'  ^^' 
lieaaon  or  misprision  of  treason  in  Scotland.    Such  a  pro- 
vision was  not  necessary  in  the  case  of  Ireland,  which  had  Ireland. 
-die  saaae  general  laws  as  Great  Britsun  before  its  unicxi  40  Geo.  3. 
with  it;  and  tfaerefiDre  the  8th  article  of  the  unicm  with 
Irdaiid  only  provides  that  all  the  laws  in  force,  at  the  time 
of  the  union,  in  either  country  respectively  shall  remain, 
uriess  afterwards  altered. 

Keeping  the  leading  statute  of  the  25  £4»  3.  principally 
in  view,  that  and  the  rest  furnish  altogether  the  following 
distinct  heads  of  offence: 

1«  The  Compctmt^  $r  itnagining  the  Death  of  the  King*    Dhjnon  of  the 
2.  Compassing  cr  imagining  the  Death  of  the  ^eeTij  or  the  *"^^- 

eldest  Son  and  ffeir  of  the  King  and  ^ueeru 
3*  Fiolating  the  Kmg^s  Wife,  or  eldest  Daughter  unmarriedy 

or  the  Wife  of  his  eldest  Son  and  Heir. 

4.  levying  Wjor  against  the  King  in  his  Realm. 

5.  Adhering  to  the  King*s  Enemies* 

[And  herein  of  the  inferior  Offence  of  enlisting  into 
foreign  Service,   done  without  any   treasonable 
Design.} 
6m  Counterfeiting  the  King^s  Seals. 

7.  KiHing  his  Officers. 

8.  Concerning  the  Coin. 

9.  Concerrung  Papists  and  the  King^s  Supremacy • 

10.  Concerning  the  Succession  to  the  Croum^ 

11.  &- 
I 


.# 
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Ch.  n.  J  7".      u.  Seducing  or  attempting  to  sedyuce  others  from  their  Alle^ 

Compcusingor  jriance. 

tvutgintyg  the  ,-i-»,,  ^>h>>  >^i»»  /•  i 

AV/i/*  DffdM.  [To  these  I  shall  add^  as  an  Offence  of  an  analogous 

'*' '  Nature"] 

12.  Desertion  from  the  King^s  Forces. 

I.  The  first  kind  of  high  treason  declared  by  the  st.  25  £d*  3.  is 

i 

§  7.         "  Where  a  Man  doth  compass  or  imagine  the  Death  of 

our  Lord  the  King.^*  , 
IMS. Sum.  13.  In  this  species  of  treason  the  old  rule,  whidi  prevailed 
Kel^  8^^^'  ^  ^  ^^  ^^  cases  of  homicide,  quod  voluntas  reputabatur  pro 
1  Hale,  107,  8.  facto,  applies  in  its  full  extent.  A  mere  imagination  of 
1  Hawk.  ch.  17.  ^j^g  heart,  if  any  open  or  overt  act  be  done  towards 
4Blac.Coin.79.  eiFectuating  the  design,  (without  which  it  cannot  possibly 

fall  under  any  judicial  cognizance,)  is  deemed  the  same 
degree  of  guilt  as  if  carried  into  actual  execution*  But 
still  the  compcfssing  and  imagining  the  death  is  the  substan- 
tive treason ;  and  the  indictment  must  charge  in  the  strict 
words  of  the  statute,  that  the  Defendant  did  traitorously 
1  MS.  Sum.  11.  compass  and  imagine^  £5?c.,  and  then  charge  the  several  overt 

acts  as  the  means  and  evidence  by  which  the  traitorous 

intention  was^tianifested. 

Evidence  of  the       It  remains  then  to  be  shewn  what  are  sufficient  overt  acts 

ActtuU^kllUng.  ^^^  Icg^  evidence  of  such  an  intention.    The  first  set  of 

Kel.  8.  acts  is  where  the  king's  life  is  immediately  aimed  at.    In 

1  Hawk.  ch.  17.^^  ^*^^  ^^  ^^  regicides  the  beheading  of  King  Charles  !• 
>.  8.  was  laid  as  an  overt  act  of  compassing  his  death ;  and  the 

person  supposed  to  have  given  the  stroke  was  convicted  on 
1  H^^^k^^h^ir'^^^  same  indictment.  Though  if  a  man  should,  by  mere 
s.  10.  mischance  or  without  any  evil  design,  involuntarily  hurt  or 

even  kill  the  king,  it  would  not  be  treason:  as  when  Walter 

T5'rrel,  aiming  at  a  deer,  killed  William  Rufus  by  the 

glancing  of  the  arrow  from  a  tree. 
Preparing  Tneant     So  the   providing  Weapons,  ammunition,  or  any  other 
^  '^'  ■  means  of  accomplishing  or  procuring  his  death,  in  order  to 

1  Hale,  109. 119.  effectuate  that  intent,  or  the  sending  letters,  or  assembling 
4Blac.Com.  r9.for  that  purpose,   is  evidence  of  high  treason  under  this 

Charnock's         ui-r^L^x-.. 

^j^gg  branch  of  the  statute. 

1  St!  Tr.   130.  4  St.  Tr.  562.  Salk.  631. 

Consultation.  -^  '^^re    Consulting  with  others   how   to   kill   the  king^ 

1  MS.  Sum.  13.fliough  nothing  else  be  done,  and  though  the  conspirators 

do 
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do  not  then  determine-  upon  an^^  scheme  for  that  purpose,  or    Ch.  II.  $  r. 
do  not  sun-ee  in  their  resolution,  is  an  overt  act  of  the  same  CompMijng,  isfc, 

^^re-  1  1  11       the  King'9  Death.    » 

treason.    It  a  person  be  present  at  only  one  such  consulta-    Cor.tuuatwh. 

ti(m  and  conceal  it,  having  had  a  previous  knowledge  of  the  ~~ — ; 

design  oi  the  meetmg,  it  is  evidence  to  be  left  to  a  jury  of  show.p.c.128. 
his  assent  to  the  design,  though  he  neither  did  nor  said  any  "*  Mod.  395. 
thing ^t  such  consultation;  but  if  he  had  no  such  previous  Kel*  15*17.' 21. 
knowledge,  as  if  he  fell  into  the  company  by  accident  or  upon  4  Blac.  Com.  79. 
some  indifferent  occasion,  a  bare  concealment  without  an  Ro<ik\vood's 
express  assent  is  only  misprision  of  treason.    But  if  he  be  «*»*e,  4,  St.  Tr. 
present  at  more   than  one  such  consultation,   and  do  not  somerviUe's 
dissent  or  make  a  discovery,  it  is  strong  evidence  of  assent*  ^^^9 1  And.  106. 
And  an  assent  to  any  overtures  for  that  purpose  is  a  plain  J.  2*3^'  ^^'  ^^' 
overt  act  of  compassing  the  king's  death,  in  like  manner  as  Vide  post 
any  advice,  persuasion,  or  command,  to  incite,  encourage,  ^^^P'-  "*  'r^*- 
or  procure  others  to  make  an  attempt  against  his  person.      Sir  £.  Digby's 

case,  per  Holt, 
C.  J.  in  Rookwood'0  case,  4  St  Tr.  690,  2.  MS.  Tracy,  22.  Kel.  12. 

The  next  head  of  overt  acts  of  the  same  species  of  treason  r^ .  V 

i^^j  •  ^1-  •  ri_i-i  Deposing  or  tak- 

relates  to  deposing  or  taking  possession  oi  the  king's  person,  ing  postetsion  of 
which  the  common  experience  of  All  times  and  nations  has  *^*^  ^'"^  ^  S^' 
shewn,  to  be  the  most  probable  prelude  to  his  death.  And  i  MS.  Siim.  13. 
therefore  it  is  laid  down  by  our  writers  that  the  construe-  f^?*-  ^^^\   ^^ 

1  Hawk.  Co.  17. 

tion  of  this  species  of  treason  extends  to  every  wilful  and  s.  9.  30.        . 
deliberate  act  or  attempt  whereby  the  king's  person  may  ^  |"**-  ^2. 
probably  be   endangered,   or  such  as  cannot  be    executed  i  Hale,  io9,iioi 
without  the  apparent  peril  thereof.    Accordingly,  entering  m»^2i,  122. 
into   measures   for  deposing  or   imprisoning   him,    or  for^ase, 
forcibly  taking  his  person  into  the  power  of  the  conspirators,  Kel.  20, 21. 
or  to  compel  him  by  force  to  yield  to  certain  demands,  or  pj^pj-j^g/^^g^ 
to  remove  evil  counsellors,  and  all  such  other  like  notorious  4  St  Tr.  651. 
acts  done  or  conspired  to  be  done  against  his  person  or  regal  Reb^i^Yords 
government,  may  be  alleged  as  overt  acts  of  compassing  his  in  1715, 
death:  they  have  a  manifest  tendency  to  that  fatal  issue.       HardiVg's  ewe 

The  Earl  of  Essex  intending  to  go  to  the  court,  where  the  2  Ventr.  315. 
queen  was,  and  take  her  into  his  power,  and  to  remove  sgme  Case  of  the 
^f  her  coimcil,  and  having  for  that  end  assembled  a  multitude  ^^^  southamp- 
people,  it  was  deemed  an  overt  act  of  compassing  the  ton,  Hil.  43  Eliz. 

i^een^s  death;  although,  as  the  case  is  reported  in  Moor,  j  jjjje^  x20. 138. 

e  did  not  intend  any  corporal  hurt  to  her.  And  this  being  KeL  76. 

ebellion  in  Essex,  the  adherence  of  tha  Earl  of  Southampton    ^^* 
u>  him  in  that  act  was  also  adjudged  treason;  though  the 

latter 
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Ch.  II.  %  d.    Ittter  did  not  know  of  anj  oither  purpose  than  a  priTato 
^r'^^*  ^f  quarrel  which  Essex  had  wiUi  some  of  die  queen's  servants* 

the  King* 9  Death. «..,,,,  «  ., 

-    •  So  It  18  said  that  those  also  were  traitors  who  went  with 

Essex  to  London,  whether  or  not  they  knew  of  his  intent, 
and  though  they  departed  upon  the  proclamation. 
Overamifig  and  The  indictment  in  the  cases  of  Hardy,  Home  Tooke,  and 
wbverting par-  others,  charged  as  overt  ac^  of  compassing  the  king's  death; 
Cases  of  Hardy,  ^^  the  Several  prisoners,  together  with  others,  conspired 
Horne  TooVe,  ^^  procure  a  convention  to  be  assembled,  with  intent  that 
^^c^hen,O.B.the  persons  assembled  thereat  should,  without  the  authority 

of  parliament,  subvert  and  alter  the  legislature  and  govern- 
ment  of  the  country,  and  depose  the  king.   That  the  coi^ 
spirators  wrote  and  published  pamphlets,  letters,  resolutions, 
and  addresses,  containing  incitements  to  induce  the  king^s 
subjects  to  send  delegates  to  constitute  such  convention. 
That  they  met  and  consulted  concerning  the  assembling  of 
such  convention,  and  the  means  by  which  the  king's  sub- 
jects might  be  induced  to  send  delegates  to  constitute  the 
same*    That  they  caused  arms  and  other  weapons  to  be 
provided  for  the  purpose  of  arming  the  king's  subjects,  to 
the  inteht  that  they  mig^t  oppose  the  king  in  the  due  exer-* 
tise  of  his  lawful  power  and  authority  in  the  execution  of 
the  laws,   and  might  subvert  and  alter,  without,  and  in 
defiance  of  the  audiority,  and  against  the  will  of  the  par* 
liament,  the  legislature  and  government,  and  depose  and 
assist  in  deposing  the  king,    'i^'he  Lord  C.  J.  Eyre,  in  sum- 
ming up  to  the  juxy  on  Tooke's  trial,  said,  that  it  could 
not  be  denied  that   he  who   meant  to    depose  the   king 
compassed  and  imagined  his  death.    It  was  a  presump- 
tion of  fact,  arising  from  finding  an  intention  to  depose^ 
so  imdeniable,  that  the  law  had  adopted  it  and  made  it  a 
presumption  of  law.    It  had  been  so  settled  for   centu- 
ries. ^  That  if  the  prisoner  had  been  concerned  in  a  plan  to 
establish  a  convention  to  usurp  the  powers  of  government 
and  depose  the  king,  it  did  not  signify  to  what  extent  the 
powers   of  government    were   to  be   usurped.     All  the 
danger  to  the  person  of  the  king  would  follow,  he  being 
bound  to  support  the  government  and  resist  the  usurpation 
at  all  hazards.    That  there  was  a  great  distinction  between 
a  resistance  to  the  execution  of  the  laws  and  sai  assumption 
of  the  powers  of  government.    The   material   consider- 
ation. 
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itkm,  dierefore,  for  the  juty  was,  for  what  purpose  the    Ch.  II.  $  a 
CQQventioii  was  to  be  holden,  in  the  design  of  calling  which  Compawng,  e^c 
the  prisoner  had  participated;  and  that  was  a  matter  of  fact,        ««^*   m  . 
That  the  avowed  intention  of  it  bemg  to  obtain  a  reform  in 
4e  representation  of  the  commons'  house  of  parliament,  it 
lay  upon  the  prosecutor  to  prove  that  that  was  not  ao;  and 
the  prosecutor  had  undertaken  to  prove  that  that  was  a  mere 
pretext,  and  that  the  real  object  and  tendency  of  it  was  that 
charged  in  the  indictment,  which  was  for  the  jury  to  deter- 
mine. 

Several  publications  having  been  given  in  evidence  on  s.  C 
the  trial,  on  the  part  of  the  crown,  containing  republican 
doctrines  and  opinions,  which  had  been  patronised,  and  the 
distribution  of  them  promoted,  by  the  prisoners,  during  the 
period  assigned  in  the  indictment  for  the  existence  of  the 
conspiracy;  and  such  evidence  having  been  relied  on,  to 
shew  that  the'notion  of  a  reform  in  parliament,  which  the 
prisoners  were  expected  to  set  up  in  their  defence,  was  a 
mere  pretext  to  cover  a  revolution  of  the  government  and  a 
deposition  of  the  king:  to  rebut  such  conclusions  on  the 
part  of  the  prisoner,  Mr.  Tooke,  a  book  written  by  him, 
entitled  a  letter  to  Mr.  Dunning  (the  late  Lord  Asihburton,) 
on  the  subject  of  parliamentary  reform,  and  expressive  of  his 
veneration  for  the  king  and  constitution,  was  offered  in  evi- 
dence. To  this  the  Attorney-general  objected;  contending 
that  what  the  prisoner  had  written,  said,  or  published,  at 
any  time  antecedent  to  the  period  of  the  conspiracy  with 
which  he  was  charged,  was  not  evidence.  That  the  book 
had  no  relation  to  the  particular  transaction:  and  as  well 
might  any  writer  on  the  crown  law  give  in  evidence  that  he 
had  written  against  robbery,  if  he  were  indicted  for  that 
crime:  and  that  whatever  the  prisoner's  opinions  were  then, 
he  might  have  afterwards  altered  them.  The  coimsel  for 
the  prisoner  insisted  on  its  being  evidence  to  shew  the  mind 
of  the  prisoner,  and  that  he  could  not  have  in  view  what 
was  imputed  to  him  by  the  indictment.  That,  as  a  book 
^  ten  by  him  ill  favour  of  a  republic  would  be  evidence 
s  inst  him,  this  must  e  converso  be  evidence  for  him.  That 
i  ase  of  murder  it  was  competent  to  prove  the  Defendant  a 
i  I  of  humanit}',  and  in  crimes  of  another  sort  to  prove  him 
lan  of  a  chaste  and  virtuous  life.  That  in  Lord  Russell's 
i     e.  Dr.  TiDotson  gave  evidence  of  his  moral  and  religious 

habits. 
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Ch.  II.  %  a    habits*  Lord  C.  J.  Eyre  said,  he  doubted  if  the  book  could 
9?"^^%'  ^?'  be  received  in  evidence  on  the  eround  of  general  character; 

theKtng*9  Death.   ,         .  .      ,  ^  ,  .  ®  .  ' 

that  It  was  a  jiarticular  act;  and  it  was  not  competent  m 
giving  evidence  of  character  to  prove  pardcular  instances, 
but  only  the  general  result  of  them;  such  as  had  been  given 
in  evidence  in  Hardy's  case,  of  loyalty  and  attachment  to 
the  king.  That  the  question  was  not  whether  this  book  had 
a  reference  to  the  conspiracy  charged,  but  whether  it  had 
not  reference  to  the  proof  given  in  support  of  the  charge; 
and  he  thought  it  evidence  to  rebut  the  idea  that  the  reform 
of  parliament  was  a  pretence  made  by  the  prisoner,  and  £hat 
his  real  object  was  to  overturn  the  government.  The  book 
was  accordingly  received  in  evidence  by  the  court.  It  was 
printed  in  1 782 ;  and  refuted  the  idea  that  every  man  was 
entitled  to  an  equal  share  in  the  government  of  the  country; 
and  was  in  commendation  of  the  regal  and  aristocratic  parts 
of  the  constitution. 
'36  Geo.  3.  c.  T.  By  the  stat.  36  G.  3.  c.  7*  before  mentioned,  tlie  com- 
•  Comptusing  to  passing  to  levy  war  against  the  king,  in  order  to  put  any 
Ante  p  ^6.       force  or  constraint  upon,  or  to  intimidate  or  overawe  both 

or  either  hquse  of  parliament,  is  made  a  substantive  treason 
during  the  king's  life. 

^  9,  An  offence,  though  it  fall  uhder  one  branch  of  the  stat* 

Joying  and  eon- ot  Edm  3.  as  a  specific  ti^ason,  may  also  come  within  the 
vm-y^-  construction  and  be  deemed  an  overt  act  of  another;  though 
1  MS.  Snm.  13.  Lord  Coke  thought  otherwise.  Thus  the  levying  war  against 
211*  3  ^8t  14  ^^  ^^^Z  "*^y  be  laid  as  an  overt  act  of  compassing  his  death ; 
1  Hawk.  ch.  17.  and  so  is  a  treasonable  correspondence  with  the  enemy;  or 
nct^  ^^  ^^'  raising  troops  for  his  service;  though  such  acts  more  natu- 
1  Hale,  120,1,2.  rally  fall  within  the  clause  of  adhering  to  the  king's  enemies. 
Dr  s\orieN  ^^  ®^^  further,  the  bare  consulting  or  conspiring  to  levy  war, 
case,  Dy.  29a  b.  though  not  within  the  latter  branch  at  all,  is  an  overt  act  of 
J^^*"^^j^^^^»  compassing  the  king's  death;  for  such  acts  have  a  tendency. 
Friend's  case,  though  not  SO  immediate,  to  the  same  end.  Lord  Hale  in- 
4  St.  Tr.  599.  deed  in  his  summary,  speaking  of  this  head  of  treason,  says, 
6  St.  Tr.  328.  "  conspiring  to  levy  war  is  no  overt  act,  unless  levied,  be- 
Kcl.  20, 1.  cause   it  relates  to  a  distinct  treason."   This  doctrine    is 

1  MS.  Sum.  13.  true,  if  confined  to  a  constructive  levying  of  war,  such  as 
Post  I9r.  211.  to  pull  down  inclosures,  to  lower  the  markets,  or  the  like ; 
post.  but  the  reason  assigned  is  a  bad  one;  for  the  levying  war 

against  the  king  is  not  in  all  cases  a  distinct  treason.    If  a 
war  be  levied  against  his  person,  it  will  equally  fall  within 

this 
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this  branch  of  treason  as  an  overt  act  of  compassing  his  death.     Ch.  II.  $  9. 
And  Lord  Hale  himself  appears  to  have  altered  his  opinion.  ^?^P^^^  ^f- 

liie  same  distinction  appears  to  have  been  taken  by  Lord 

Holt  in  Sir  John  Friend's  case,  which  he  sud  had  been  holden  L^*i*^'  *^^* 
to  be  law  at  all  times;  that,  if  the  design  be  to  kill,  depose,  msI  Tracy,  14 
or  imprison  the  king,  and  as  the  means  to  effect  this  the  ^/l^J^^  S"*^» 

*  4  St.  Xr.  o25*  o» 

coospirators  agree  to  levy  war,  this  is  treason,  though  no 
war  be  levied;  for  the  consultation  for  any  such  purpose  is 
an  overt  act  proving  the  compassing  the  king's  death.  But, 
CDiderthe  act  of  the  36  Geo.  3.,  the  mere  compassing  to  levy  Ante,  p.  5& 
war,  in  order  to  constrain  the  king,  is  a  substantive  treason. 
So  the  entering  into  measures,  in  concert  with  foreigners 
and  others,  for  invading  the  kingdom,  a  treason  of  signal 
enormity;  or  going  into  a  foreign  country,  or  even  pur- Dr.  Storie'9  , 
posing  to  go  there  to  that  end,  and  taking  any  steps  in  orA^r^i!^^^*^^ 
Aereto,  will  fall  under  the  same  construction.     And,  in- ^  St  Xr.  651. 
deed,  unless  the  powers  so  incited  happen  then  to  be  actually  ^^^  infr^'* 
at  war  with  us,  the  offence  will  not  fall  within  any  other  Fost  197. 
branch  of  the  statute  of  treasons  than  that  of  compassing  the  ^*^  *" 
king's  death;  though  this  is  also  provided  for  by  the  stat. 
36  Geo.  3.  during  the  king's  life.  For  by  that  act  the  com-  Ante,  p.  56i 
passing,  &c.  "  to  move  or  stir  any  foreigner  or  stranger  with 
force  to  invade  this  realm,  or  any  other  his  majesty's  domi- 
nions or  countries  under  his  obeisance,  is  made  a  substantive 
treason."  Lord  Preston,  with  some  others,  were  indicted  Lord  Pre«ton»» 
upon  this  branch  of  the  statute  of  Ed.  3.,  as  well  as  on  that  IJoT'scc  AA^ 
of  adhering  to   the    king's    enemies ;    and  the   composing, 
procuring,  and  secreting  treasonable  papers;    and    taking 
boat,  in  order  to  go  on  board  the  vessel  which  was  to  carry 
Aem  to  France;  and  carrying  the   papers  with  them,  in 
order  to  be  used  there  for  the  treasonable  purposes  charged 
in  the  indictment,  were  proved  as  overt  acts  of  both  species 
of  treason.  The  like  course  was  taken  in  Stone's  case  upon  stone's  cue, 
a  trial  at  bar.  P°**- 

Lord  Hale,  speaking  of  a  constructive  levjang  of  war,  By  constructive 
aa    ,  diat  such  may  in  process  of  time  rise  into  a  direct  war  iil^\^  i^"'^ 
aj    1st  the  king;  as  if  the  king  send  his  forces  to  suppress  post  s.  17. 
A    J,  and  they  fight  the  king's  forces;  and  then  it  may  be 
a    ivert  act  to  prove  the  compassing  of  the  king's  death. 

io  not  know  that  this  point,  that  a  mere  constructive  .  ' 

Ic     mg  of  war  is  evidence  of  compassing  the  king's  deatli^ 
h    ever  come  directly  in  judgment.     It  was  not  so  consi- 
dered 
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Ch.  It  $  a    (}ered  by  any  of  the  judges  in  Cotton's  case;  and  the  point 
^^""it^^^l'  could  not  arise  on  the  triab  of  Damaree  and  Purchase,  who 

tkeJLing'iJjeath.  «  •        j  .  i  /, 

■  were  severally  convicted  upon  a  constructive  charge  of  levy- 

K^?!**'***^'  ing  war  only;  there  being  no  count  for  compassing  the 
Cftieof  Daina-  queen's  death*  It  must,  however,  be  admitted,  that  the 
*?  ""^s^Tr  ^J®^  ^^  *  great  riot  or  insurrection,  comparatively  trivial 
2ia  36a  24,7.  in  its  origin^  may  so  far  vary  by  its  success,  continuance, 
^390.  or  other  circumstances,  as  to  assume  a  decided  tone  of  re- 

X  Htle,  14a       sistance  to  the  person  of  the  king  and  his  government,  and 

so  become  an  overt  act  of  compassing  his  death.  For  it  is 
a  kind  of  natural  or  necessary  consequence.  Lord  Hale  ob- 
serves, that  he  who  attempts  to  subdue  the  king  cannot 
intend  less  than  his  death;  and  such,  he  adds,  has  always 
been  the  miserable  consequence  of  such  a  conquest. 

\  10.  II*  I^  ^s  further  declared  to  be  high  treason  by  stat.  25 

Ed.  3. 

"  JFhen  a  Man  doth  compass  or  imagine  the  Death 
of  our  Ladyy  his  {the  King'*s)  ^ueen^  or  of  their 
^  eldest  Son  and  Heir.^^ 

Compaanng  the  *'  The  queen"  means  the  queen  consort  or  wife  of  the  king, 
$iiec»  or  eldest  ^^^  extends  to  a  wife  de  fac*to  during  the  coverture,  and  imtil 
Son  and  Heir,  a  divorce.  But  after  a  divorce,  though  it  be  only  a  mensi  et 
c.  %  ^^  ^  thoro,  she  is  not  within  the  statute ;  although  Lord  Hale  does 
1  Hale,  124  not  extend  the  exclusion  further  than  a  divorce  a  vinculo 
1 M^  Sum.  matrimonii.  But  certainly  a  queen  dowager,  namely,  a  queen 
9. 12.  after  the  death  of  her  husband,  is  not  within  the  act. 

1  Hale,  125, 6. 9.     ^^  Their  eldest  son  and  heir"  extends  to  a  second  bom 

S  ^"'*12*  ^        *^^'  ^^^^  *^^  death  of  the  elder,  and  the  like  of  the  rest; 

and  notwithstanding  the  king  should  have  married  a  second 
wife,  and  so  the  son  should  not  be  their  eldest  son,  but  only 
the  king's  son.  In  like  manner  the  eldest  son  of  a  queen 
regnant  is  within  the  act.  Lord  Hale  also  inclines  to  think 
that  the  description  may  extend  to  a  grandson  (being  heir 
appai'cnt  after  the  death  of  his  father),  though  he  concludes 
that  it  is  most  fit  to  be  first  decided  by  parliament,  accord- 
Ante,  p.  56.       ing  to  the  caution  given  in  the  statute  of  the  25  £d.  3.  But 

a  collateral  heir  apparent  is  certainly  not  within  the  act;  nor 
an  eldest  daughter  and  heir  apparent;  because  a  son  may  be 
bom  after;  and  temporary  provisions  have  been  made  by 
the  legislature  in  such  cases. 

As 
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As  to  what  shall  be  said  to  be  an  overt  act  of  compassing    Ch.  11.  $  lo. 
their  death;  it  must  be  such  as  shews  an  unlawful  vatexit^9^P^**^^g*^<>' 
against  their  persorut^  and  not  merely  against  their  state  cmd Pr^^^i^Jy^^f^^ 

dignity^    Therefore  much  of  what  has  been  already  said~ 

concerning  overt  acts  of  compassing  the  death  of  the  king,^^^;;,.. 

which  are  specifically  appropriate  to  him  and  his  sovereign  Burnet's  MS. 

power  and  royal  dignity,  does  not  apply  to  the  queen  or 

prince.    Thus  a  compassing  to  imprison  or  otherwise  punish  1  Hale»  127>  8. 

them  by  due  course  of  law  is  not  within  the  statute;  but 

a  compassing  to  wound  them  is. 

III.  The  next  treason  declared  by  the  stat.  25  Ed.  3.  is,  M^* 

^^  If  a  Man  do  violate  the  King^s  Companion^  or  the 
King^s  eldest  Daughter  unmarried^  or  the  Wife  of 
the  King^s  eldest  Son  and  Heir.  ^^ 

By  the   king's   companion   is   meant  his  wife,   that  is,  violaHng  Kinf* 
the  queen  consort,  during  the  marriage.    And  as  the  rea-  ^fi*  daughter, 
son  of  the  law  was  to  guard  the  succession  of  the  crown  25  kd.  3.  st.  5. 
from  any  suspicion  of  bastardy,  when  the  reason  ceases,  ^-^ 
the    law  ceases   with   it.     Therefore    to  violate  a   queen  i  Hale,  134. 
dowager  or  princess  dowager  is  no  treason.    On  the  same  '^^^  ^ 
principle  the  law  extends  to  a  second  daughter,  the  eldest  i  Hawk.  ch.  17. 
being  dead  during  the  father's  life;  and  this  whether  there  s*  22. 
be  any  sons  or  not.  It  seems,  however,  to  be  understood,  that 
by  the  words  of  the  statute,  "  nient  marry*'*  (unmarried),  is 
xneant  before  marriage^  and  therefore  not  applicable  to  the 
eldest  daughter  afterwards,  though  a  widow.    And  yet,  for 
the  reason  before  suggested,  the  law  might  with  more  pro- 
priety have  been  applied   to   the  eldest  daughter  under 
coverture,  when  by  law  her  issue  might  lay  claim  to  the 
crown.  Again,  *^  the  wife  of  the  king's  eldest  son  and  heir" 
means  the  princess  consort  during  the  coverture.    And  the 
eldest  son  and  daughter  of  a  queen  regnant  are  equally 
within  the  meaning  of  the  statute.   In  either  case  mentioned  4  Bla^.  Com.  8t 
by  the  statute,  by  ^^  violation"  is  intended  carnal  knowledge,  3 1^^^  9, 
well  without  force  as  with  it;  and  this  is  high  treason  in 

Ji  parties,  if  both  be  consenting. 

K  IV.  The 
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Ch.  IL  §  12.        IV.  The  fourth  treason  declared  by  the  stat.  25  Ed.  3-  is, 

Levying  Wor. 

^^  If  a  Man  do  levy  War  against  our  Lord  the  King 


^  ^^-  in  his  Realm,'' 

25  Ed.  3.  St.  5.  Under  this  branch  there  must  be  an  actual  levying  of 

1  Hale  130.  ^^»  ^"^  ^^^  barely  a  consultation  so  to  do;  but  the  latter  is 

148,  9.  made  a  distinct  treason  by  the  stat.  36  Geo.  3.  c.  7.  during 

Kel%0  ^^  king's  life.    Such  war  must  also  be  levied  against  the 

post  s.  19.  king;  and  it  must  be  in  his  realm. 

1  Hale,  152.  The  levyingwar  is  eitherexpress  and  dircct,or  constructive. 

Evidence  of  the  1.  Of  the  first  sort  are  all  insurrections  against  the  person 

1  MS  Sum  13  ^^  ^^  king,  whether  they  be  to  dethrone,  imprison,  or  force 

14  him  to  alter  his  measures  of  government,  or  to  remove  evil 

146  149  152  ^^^^^^^^*'*  from  about  him.  In  Essex's  case,  though  the 
Fost.  210,  211.  indictment  was  upon  the  clause  of  compassing  the  queen's 
8  ^*^^  ^^  ^^  death,  yet,  says  Lord  Hale,  his  riding  armed  into  London, 
4  BUc.  Com.  81.  and  soliciting  the  citizens  to  go  with  him  to  court  to  remove 
L.d.  Essex  8       ^^  queen's  ministers,  and  his  fortifying  his  house  against 

the 'queen's  officers,  were  in  truth  overt  acts  of  levying  war. 

Fost.  219.  So  tlie    attacking  the    king's    forces,   in  opposition  to  hi» 

*  authority,    upon  a  march  or   in    quarters,    is  levying  war 

against  the  king.    But  if,  upon  a  sudden  quarrel,  from  some* 

affront  given  Of  taken,  ^nd  not  as  a  cover  for  any  traitorous 

design,  the  neighbourhood  should  rise  and  drive  the  king's 

forces  out  of  their  quarters;  though  it  would  be  a  great 

misdemeanor,  and,  if  death  ensued,  might  be  felony  in  the 

assail.'ints;  yet  it  will  not  be  a  treason?  there  being  no  in- 

1  Hale,  131.        tention  iigninst  the  king's  person  or  government.    Thus  it 

135. 140.  260.     often  happened  formerly  between  the  lords  marchers,-  that 

upon  private  quarrels  they  collected  their  dependants  in 
battle  array,  and  levied  war  upon  each  other;  but  these  acts 
were  never  holdcn  to  be  treason,  though  doubtless  deserving 
of  the  most  condign  punishment.  The  intention  in  these  cases 
is  of  the  essence  of  the  offence.  So  the  carrying  off  or  de- 
stroying the  king's  stores,  provided  for  the  defence  of  the 
kingdom,  if  done  in  conjunction  with  or  in  aid  of  rebels  or 
enemies,  will  amount  to  treason  within  this  and  the  next 
branch ;  but  otherwise,  if  done  only  for  lucre,  or  some  private 
malicious  motive;  and  this  being  usually  the  case,  I  shall 
refer  the  consideration  of  such  offences  to  the  more  appro* 
priate  heads  of  larceny  and  malicious  mischief. 
What  an  ineep-  It  must  in  general  be  difficult  in  the  inception  of  intestine 
*x^.  "^     troubles  to  fix  the  period  when  opposition  to  the  established 

government 
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government  shall  be  said  to  wear  the  formidable  appearance    Ch.  11.  §  12. 

of  insurrection,  and  to  constitute  what  in  the  ttrms  of  the   ^^y*^i  ^^''- 

act  is  called  a  levying  of  war  against  the  king.  1  Hale,  130, 1. 

It  is  strictly,  therefore,  a  question  of  fact  to  be  tried  by  J^- 

the  jury  under  all  the  circumstances.    Any  assembly  of  per-  Post  2ia 

sons,  met  for  a  treasonable  purpose,  armed  and  arrayed  in  a  }  J^*l^%^^^" 

warlike  manner,  is  helium  levatum,  though  not  percussum.  Vaughan's  case. 

Enlisting  and  marchinp;  are  sufficient  overt  acts,  without  com-  ^  ?5'  ^^"  ^'^* 

,     ,  .       ,  .      Salk.  635.  post 

ing  to  an  actual  engagement;  m  the  same  manner  as  cruis-p.  gQ. 

ing  under  an  enemy's  commission,  though  no  act  of  express 

hostilit}^  be  proved,  is  an  adherence  to  the  king's  enemies. 

But  though,  in  the  case  of  levying  war,  the  indictment         §  13. 
generally  charges,   that  the   Defendants  were    armed  and  Warlike  Array. 
arrayed  in  a  warlike  manner,  and,  where  the  case  admits  of         ^^^ 
It,  with  swords,  guns,  drums,  colours,  &c.;  yet  Mr.  Jus- 
tice Foster  observes,  that  in  none  of  the  cases,  not  even  in 
Benstead's,  did  the  question  turn  singly  on  any  of  these  cir-  post.  p.  73. 
cumstances;  but  the  true  criterion  has  been,  Quo  animo  did 
die  parties  assemble?    Whether  for  a  private  and  particular 
or  for  a  public  and  general  purpose?    And  he  observes,  that 
in  the  cases  of  Damaree  and  Purchase,  which  turned  on  a  post  p.  74. 
constructive  levying  of  war,  no  evidence  was  given  of  the 
usual  pageantry  of  war,  nor  of  any  regular  consultation  pre- 
vious to  the  rising;  and  yet  the  objection  weighed  nothing 
with  the  court.      Numbers  will  often  supply  the  want  of 
military  weapons  and  discipline,  as  experience  has  often 
evinced;  and  such  was  the  opinion  of  five  of  the  judges  in  the 
weavers'  case  in  1675.    Lord  Hale  states  it  as  a  question  x  Hale,  131. 144. 
worthy  of  consideration ;  and  goes  no  further  than  to  observe, 
that  the  actual  assembling  of  many  rioters  in  great  numbers, 
to  do  unlawful  acts,  if  it  be  not  modo  guerrino  or  in  specie 
belli,  as  if  they  have  no  military  arms,  nor  march  or  coi^ti- 
nue '  together  in  the  posture  of  war,  though  they  make  a 
great  riot,  yet  does  not  ahvays  amount  to  a  levying  of  war. 
It  depends,  as  he  states  before,  upon  many  circumstances 
^ult  to  enumerate  or  define,  and  is  in  truth  a  question 
"*";  and  how  difficult  a  fact  it  is  to  define  in  terms,  may 
ected  from  an  expression  made  use  of  by  the  same 
..r  in  another  place,  where  he  says,    that  the   actual  1  Hale,  144. 
"ching  in  a  body  modo  guerrino  et  modo  insurrectionist 
,  It  be  a  levying  of  war.    It  seems  to  me,  however,  that  l  Hale,  149— 
rd  Hale  did  not  mean  to  push  the  observations  above  ^^' 

mentioned 
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Ch.  II.  J 13.    menticmed  further  than  concerned   cases  of  constructive 
Levytng  War,  levying  of  war,  as  one  among  other  clues  to  distinguish  be- 
tween an  insurrection  and  a  great  riot*    Because,  says  he, 
when  an  assembly  of  persons  thus  arm  themselves,  (namely, 
in  a  military  posture,)  it  is  a  plain  evidence  that  they  mean 
to  deiend  themselves,  and  make  good  their  attempts  by  a 
military  force,  and  to  resist  and  subdue  all  power  that  shall 
be  used  to  suppress  them.    In  this  view  of  the  subject,  any 
appearance  ot   martialing  or  making  military  preparation 
Vide  1  Hale,  153.  Seems  to  be  a  very  strong  feature  in  the  merits  of  the  case* 
1  Hfclr  151^^     But  every  insurrection,  which  in  judgment  of  law  is  intended 
ante,  p.  6r.         against  the  person  of  the  king,  as  for  the  purposes  first  men- 
tioned, amount  to  a  levying  of  war  within  the  statute,  whe- 
ther or  not  attended  with  the  pomp  and  circumstances  of 
open  war;  for  they  cannot  be  effected  by  numbers  and  open 
force  without  manifest  danger  to  his  person. 

$  14.  Holding  a  castle  or  fort  against  the  king  or  his  troops,  if 

Hr4iir.g  a  Fort,  actual  force  be  used  in  order  to  keep  possession,  is  levying 
Xirg.^^'^^  war;  but  a  bare  detainer,  as  suppose  by  shutting  the  gates 
Fc>8  .  219.  against  the  king  or  his  troops,  without  any  other  force  fron& 

16a*2yk  325  6.  ^*^*^i  Lord  ii.ile  conceheth^  (says  Mn  Justice  Foster)  will 

not  amount  to  treason.  The  iast-mentione(l  judge  has  not 
told  us  what  degree  of  approbation  he  gives  to  this  instance 
of  a  detainer,  which,  as  he  says.  Lord  Hale  conceives  not  to 
be  within  the  statute. 

It  may  be  fairly  questioned.  Whether  there  be  not  many 
instances  of  constructive  levying  of  war  far  short  of  the  real 
guilt  and  consequences  of  such  an  act,  and  much  less  within 
1  Hale,  146.    ^^^  ^'^^  meaning  of  the  stat.  25  Ed.  3.?    Lord  Hale  pre- 
faces the  passage  in  question  thus;  ^^  If  B*  either  fortify  his 
own  house,  or  the  house  of  another,  with  weapons  defensive 
or  invasive,  purposely  to  make  head  against  the  king;  and 
to  secure  himself  against  the  king^s  regal  army  or  forces,  then 
that  is  a  levying  of  war  against  the  king."    He  then  {mto- 
ceeds:  ^^  But  the  bare  detaining  of  the  king's  castles  or  ships 
seems  no  levying  of  war  within  this  statute."    And  his  lord- 
1  Hale,  325.       ship  refers  to  a  subsequent  part  of  his  work,  where  he  grounds 
^i/^^i^^'jEM^  ^**  reasoning  solely  on  the  stat.  14  Eliz.  c  1.  (a),  having 
c.  1.  enacted  the  same  thing  during  the  queen^s  life.    This,  if  it 

.  .        .  stood  alone,  would  not  be  a  conclusive  argument,  as  mi|^t 

Q>.  396.)  maJket  be  proved  by  many  passages,  as  well  as  by  the  express  de- 
the  4ame  obter-  claration  of  thc  same  author.    Besides  which,  that  statute 

mauon  on  thettat. 

Sisr6£a.6.  "Wras 

alt    Fi<^  1  Halei  361.   Fost.  334   post  s.  56. 
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was  certainly  creative  of  new  treason;   for  it  makes   the    Ch.  II.  $14 
wilful  and  malicious  burning  of  the  queen's  ships  treason,    J^j'wv  War. 
without  any  further  qualification*    But,  most  of  all,  I  find 
it  difficult  to  reconcile  this  opinion  with  the  preceding  part 
of  the  passage  which  I  have  referred  to;  for,  supposing  a 
treasonable  intent  to  exist.  What  solid  distinction  can  there 
be  between  a  man's  fortifying  his  own  or  another's  house, 
puiposely  to  make  head  against  the  king,  and  to  secure 
himself  against  the  regal  forces,  (which  is  admitted  to  be  an 
overt  act  of  levying  war,)  and  the  case  of  one  who  detains 
the  possession  of  the  king's  own  fortress  against  himself,  with 
the  same  intent?  for  the  manner  of  putting  the  first  case  r/d^lHale  375. 
supposes  that  no  resistance  has  been  actually  made.  On  the 
cootrary,  is  not  the  latter  case,  put  by  Lord  Hale,  as  much 
at  least '«within  thp  reason  and  contemplation  of  the  stat. 
25  Ed.  3.  as  the  former  one?  Is  not  the  act  of  fortifying  a 
private  house,  which  may  happen  from  caprice,  of  a  more 
equivocal  nature  in  itself  than  that  of  a  governor  of  a  fortress 
refusing  to  deliver  it  up  to  the  king  upon  his  summons,  and 
shutting  the  gates  against  him.  Admitting  that  th^s  latter 
ia  not  conclusive  evidence  of  a  traitorous  intent  any  nv>re 
than  the  other;  yet  surely  it  seems  sufficient  to  leave  to  a 
jury.  It  is  holding  a  castk  against  the  king,  which  is  as  much  i  Hawk.  ch.  17. 
an  act  of  hostility,  and  a  throwing  off  of  the  allegiance  due  '*  ^^ 
to  him,  as  any  of  the  ordinary  preparations  of  vrzr  are  ad* 
laitted  to  fall  within  the  description  of  levying  war,  though  Ante,  s.  13. 
no  act  of  force  has  been  in  fact  exerted.  In  the  case  of  the 
£arl  of  Essex,  it  is  even  s^d,  that  keeping  armed  men  against  Ld.  Essex's 
^die  king^s  command  is  a  levying  of  war  against  him  (0)9  Moor  621 
which  is  a  far  less  decisive  act  of  opposition  than  the  other. 
And  Lord  Hale  himself,  speaking  in  another  place  of  the  stat.  l  Hale,  7^5. 
36  H.  6.  c.  13.  says,  that  that  part  of  it  whereby  the  rebel- 
lious detaining  of  the  king's  castles,  after  summons  by  pro- 
clamation, b  made  high  treason,  seems  to  be  treason  within 
die  stat.  25  Ed.  3.;  and  both  Lord  Hale  and  Foster,  J.  agree,  Supra,  at  the 
diat  if  the  bare  detainer  be  done  in  confederacy  with  enemies  ^S^^^^S  ofthia 
'^^  '-'^Is,  that  circumstance  will  make  it  treason;  in  the  one 
.  under  the  clause  of  adhering  to  the  king^s  enemies,  in  ^ 
other  under  that  of  levying  war.  The  same  rule  aiqdies 
the  delivery  up  of  a  castle  to  rebeb  or  enemies,  by  trea^ 

a)  But  this  must  be  understood^  that  the  puxpose. for  which  they  were 
led  was  treasonable. 

chery 
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Ch.  II.  $  14.    chcry  and  in  combination  with  themj  but  not  if  it  happened 

Levying  War,   through  cowardicc  or  imprudence. 

$  15.  Joining  with  rebels,  freely  and  voluntarily,  in  any  act  of 

^^^^"^^^  ^^"  rebellion,  is  levying  war  against  the  king;  and  this  too 
beU.  though  the  party  was  not  privy  to  their  intent.    This  was 

^jrt  *  f  ^a  holden  in  the  case  of  the  Earl  of  Southampton,  and  again 

Moor,  621.  in  Purchasers  case  in  1710.  But  yet  it  seems  necessai^  in 
^\  ^^-ir  ^^^  case,  either  that  the  party  joining  with  rebels  and  igno- 
8  St.  Tr.  247.  tant  of  their  mtent  at  the  time,  should  do  some  deliberate 
1^  ,  ,  -y  act  towards  the  execution  of  their  design,  or  else  should  be 
•.26.  found  to  have  aided  and  assisted  those  who  did.  Therefore, 

^^A  ^  ?\\^^  '^^  ^^  cases  of  Green  and  Beddel,  who  with  others  were  in- 
20  Cap.  2.  *  dieted  for  levying  war  and  pulling  down  bawdy  houses  and 
KeL  70.  79.  opening  prisons,  it  being  only  found  that*  they  were  present, 
1585.  and  not  finding  any  particular  act  of  force  committed  by 

them,  or  that  they  were  aiding  or  assisting  to  the  rest,  which 
is  a  fact  that  must  be  found  by  the  jury,  and  cannot  be  im- 
plied, they  were  discharged.     And  if  the  act  of  those  who 
Burnet's  MS.  14.  suddenly  join  an  insurrection,  being  ignorant  of  their  de- 
^^^*^\  .-  sign,  appear  to  be  more  inconsiderate  than  wilful  or  mis- 
s.  26.  chievous,  such  as  throwing  up  their  hats,  or  hallooing  with 

the  mob,  this  will  fall  under  the  same  lenient  consideration. 
Joining  from  But  if  the  joining  with  rebels  be  from  fear  of  present 

1  MS  Sum  14  d^2ith,  and  while  the  .party  is  under  actual  force,  such  fear 
Fost.  216l  and  compulsion  \fill  excuse  him.  It  is  incumbent,  however, 

\^^^^^^'  ^^  on  the  party  setting  up  this  defence  to  give  satisfactory 
1  Hawk.  ch.  17.  proof  that  the  compulsion  continued  during  all  the  time  that 
■'  ^  he  staid  with  the  rebels.    It  may  perhaps  be  impossible  to 

account  for  every  day,  week,  or  month;  and  therefore  it 
may  be  sufficient  to  excuse  him  if  he  can  prove  an  original 
force  upon  him,  that  he  in  earnest  attempted  to  escape  and 
was  prevented,  or  that  he  was  so  narrowly  watched,  or  the 
passes  so  guarded,  that  an  attempt  to  escape  or  to  refuse  his 
assistance  would  have  been  attended  with  great  difficulty  and 
danger;  and,  if  the  circumstance  will  admit  of  it,  that  he 
quitted  the  ser\4ce  as  soon  as  he  could:  so  that  upon  the 
whole  he  may  fairly  be  presumed  to  have  continued  amongst 
them  against  his  will,  though  not  constantly  under  an  actual 
force  or  fear  of  immediate  death.  This  is  agreeable  to  the 
1  Hale,  50.        rule  in  Oldcasde's  case :  where  those  who  were  charged  as 

his  accomplices  in  rebellion  were  acquitted  by  the  judgment 

of 
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of  the  court,  because  the  acts  were  found  to  be  done  pro    Ch.  IL  5 15. 
timore  mortis,  et  quod  recesserunt  quam  cito  potuerunt.    ^cvjtng  War. 
In  this  respect  there  is  no  distinction  between  serving  as  an  Gordon's  case, 
ofiicer  or  private  man,  further  than  the  accepting  a  com-  ^^^95^  ^^^t* 
mand  in  a  rebel  army  is  a  stronger  evidence  of  willingness  HilL  cor.  Lee, 
than  the  other.    But  an  apprehension,  though'  ever  so  well  ^  J-  ^^J^^*^^ 
grounded,  of  having  propertj'  wasted  or  destroyed,  or  of  Foster,  Justices, 
suffering  any  other  mischief,  not  endangering  the  person  of^^?^?J?o^«f' 
the  party,  will  be  no  excuse  for  joining  or  continuing  with  i  ms.  Sum.  14 
rebels;  otherwise  it  would  be  in  the  power  of  any  leader  of  f<>st.  13, 14. 
a  rebellion  to  indemnify  all  his  followers.    It  was  so  ruled  Alex.  M'Grow- 
in  the  case  of  M'Growther,  and  of  many  of  the  Scotch  pri-  p^^^  ^3  j^ 
soners,  on  the  special  commission,  in  Surry,  in  1 746.    In  9  St  Tr.  566. 
M'Growther's  case,  besides  the  threat  of  burning  his  pro- 
perty, it  appeared  that  he-  and  twelve  other  tenants  of  the 
Duke  of  Perth,  being  summoned  to  meet  him,  appeared  on 
the  third  summons,  on  the  28th  of  August,  when  the  Duke 
proposed' to  them  to  take  arms  and  follow  him  into  the  re- 
bellion ;  that  they  all  refused  to  go ;  whereupon  they  were 
told  that  they  should  be  forced,  and  cords  were  brought  by 
the   Duke's  party  (about  20)  in  order  to  bind  them;  and 
that  then  the  prisoner  and  about  ten  more  went  off,  sur- 
rounded by  the  Duke's  party.  Lord  C.  J.  Lee  observed  to 
the  jury,  that  the  only  force  pretended  to  by  the  prisoner 
-vras  on  the  28th  of  August,  and  that  he  continued  with  the 
rebels,  and  bore  a  commission  in  their  army,  till  the  30th 
of  December  following.    He  was  convicted,  but  not  exe- 
cuted. Ini  all  the  like  cases  of  the  Scotch  rebels,  the  matter 
of  fact,  whether  force  or  no  force,  and  how  long  that  force 
continued,  with  every  circumstance  tending  to  shew  the 
practicability  or  impracticability  of  an  escape,  was  left  to  the 
jury  on  the  whole  evidence. 

Axtell,  one  of  the  regicides  who  commanded  the  guards  AxteU's  case, 
at  the  king's  trial  and  murder,  justified  that  what  he  did^"^^^^^*^  ^j®|^*' 
was  as  a  soldier,  by  command  of  his  superior  officer,  whom 
it  was  death  not  to  obey;  but  this  was  ruled  to  be  no  de- 
I       '^.    In  truth  diere  was  no  colour  for  imputing  any  com- 
I         *^  on  him  to  be  in  diat  situation. 

h  compulsion  or  fear,  however,  is  no  excuse  for  any  i  MS.  Sum.  14. 
€  sort  of  treason  than  that  of  joining  with  rebels   or  ^'^  ^^  ^l^c 

•'  °  sons  capable  of. 

t  •*».  .  crimes,  tit. 

So  Cvmpulsiom 


72  Of  High  TreasM. 

Ch.  II.  $  16.  So  sending  money,  arms,  ammunition,  or  other  necessaries 
Levying  War,  ^q  rebels,  will  primi  facie  make  a  man  a  traitor,  though 
J  16.  they  should  be  intercepted.  In  Sir  John  Wedderbum's 
Giving atsUtance  cBst  it  was  proved. as  evidence  of  levying  war,  in  order  to 
Yost^2v!^^^  depose  the  king  and  set  the  pretender  on  the  throne,  that 
1  MS.  Sum.  14  the  prisoner  was  appointed  by  the  pretender's  son  collector 
Sir  j.^Wedder-  ^^  the  excise,  and  that  by  virtue  of  that  appointment  he  did 
bum's  case,  actuaHy  collect  the  excise  in  several  jJaces  where  the  rebel  . 
FoJt  22.'  army  lay,  for  Aeir  use.  Yet  paying  contribution  to  rebels 

to  prevent  the  plunder  of  the  country,  or  making  submission 
to  them  when  resistance  would  be  dangerous  and  in  all  pro* 
bability  unavailing,  is  excusable;  for  in  times  of  open  hos- 
tilities the  jus  belli  is  the  only  practicable  law.  But  if  it 
appear  that  the  party  wanted  the  will  rather  than  the  power 
to  deny  his  assistance,  and  there  appear  any  marks  of  con- 
sciousness  that  he  might  if  he  pleased  have  withheld  it,  he 
is  inexcusable  if  upon  a  pretence  of  fear  or  doubt  of  com* 
pulsion  he  gives  such  assistance.  It  seems  much  more 
difficult  to  frame  a  case  where  the  act  of  sending  intelligence 
to  rebels  can  be  palliated  upon  the  plea  of  necessity.  It 
partakes  more  purely  of  the  will  than  almost  any  other  act 
Gregf^'s  case^  of  this  kind;  and  though  it  should  happen  to  fail  of  the 
Dod  ^ce'  d  ^^^^^  intended,  by  not  reaching  the  place  of  its  destination^ 
Denton,  lo'st   Still  the  treason  is  complete;  for  the  party  did  all  in  his 

cue,  ^.  R.  Tr.  31  G.  2.    1  Bur.  644.  646. 

J  17.  2.  Constructive  levying  of  war  is  in  truth  more  directed 

Constructive  levy- 2L,^\vi^t  the  government  than  the  person  of  the  king;  though 
AHt^t*^2  ™  ^^^  construction  it  is  a  levying  of  war  against  the  king 
1  MS.  Sum.  13,  himself.  This  is  when  an  insurrection  is  raised  to  reform 
Foft  211  213  ^^^^  national  grievance,  to  alter  the  established  law  or  rc- 
1  Hale,  132,  3.  ligion,  to  punish  magistrates,  to  introduce  innovation  of  a 
sllnst^  public  concern,  to  obstruct  Ac  execution  of  some  geAeral 

1  Hawk.  ch.  17.  law  by  an  armed  force,  or  for  any  other  purpose  which 
B  rnet'aMS  14^*^"^^  *^  government  in  matters  of  a  public  and  general 
KcL  75^  76.       tiature.    On  the  trial  of  Lord  George  Gordon  the  court  of 

2  A^d^4^5  King^s  Bench  declared  their  unammous  opinion  that  ax\ 
1  Ventr.  251.  attempt,  by  intimidation  and  violence  to  force  the  repesd. 
i.dG«  ^^'  ^^  *  ^*^^  ^^  *  levying  war  against  the  king.  The  statute 
Gordon's  case,  ^^  question  was  the  18  Geo.  3.  c  60.  for  relieving  Roman 
Dougl.  590.       catholics  from  certain  penalties;   and  the  treasonable  aet:^ 

g^ven  in  evidence  against  the  prisoner  was  the  aasemUin^  i^.. 
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great  muldtude  of  people,  and  encouraging  them  to  surround    Ch.  IL  $  17. 
the  two  houses  of  parliament  and  commit  different  acts  of   Levying  War. 
violence  there  and  elsewhere,  with  ^  vjew  to  intimidate  them 
(o  a  repeal  of  the  statute.     Insurrection3  of  this  nature, 
tiioagh  not  levelled  directly  agsunst  the  person  of  the  king, 
are  ytt  an  attack  upon  his  regal  office,  and  tend  to  dissolve 
all  government,  society,  apd  order*    The  king  is  bound  in 
duty  to  enfi>r€e  the  acts  of  the  legislature  and  uphold  their 
authority:  any  resistance,  therefore,  to  these,  must,  in  its 
consequences,  extend  to  the  endangering  of  his  person  and 
government,  by  involving  the  state  in  a  general  distraction; 
on   which   account   this  species  of  treason   falls  properly 
widiin  the  clause  of  levying  w^  against  the  king.    Upon  MS.  VaAei^  J. 
this  principle  the  Yorkshire  and  Northumberland  rioters,  Bathura^  Ju8- 
who  opposed  the  militia  laws,  were  convicted  of  hij^  trea-  ^c^* 
son;  vdA  several  of  them  were  executed.    But  under  this  Fog^'2ii/ 
branch  a  hare  conspiracy  to  levy  such  a  war  b  not  treason.  Friend's  case, 
unless  dbe  war  be  actually  levied;  in  which  case  the  coni-]^eLl9. 
spirators,  as  well  as  the  actors,  would  be  all  equally  guilty. 

Of  the  same  nature  is  an  assemblingtogether  forthe  purpose  1  MS.  Sum.  14 
of  destroying  all  meeting  houses  op-  all  bawdy  houses,  under  ^  ^^^i^^  {qq 
cc^our  of  relbnning  a  puUic  grievance;  or  an  insurrection  to  145, 146. 153. 
redaoe  by  force  the  general  price  of  victuals,  to  inhance  the  p^  *    {22. ' 
common  rate  of  wages,  to  level  all  inclosures,  to  expel  all  Cro.  Car.  583. 
foreigners,  to  release  all  {»isoners,  or  to  reform  by  numbers  j  ventr.  251. 
or  an  armed  force  any  real  or  imaginary  grievance,  of  ^  2  Wils.  365. 
pdblic  and  general  nature,  in  which  the  insurgents  have  no  ^  2^ 
pecaliar  interests    Against  such  insurrections  masiatrates, 
sherifis,  and  indeed  aU  private  persons,  may  use  force  to 
suppress  diem  without  any  special  commission,  ifa  the  same 
manner  as  they^aiay  oppose  foreign  enemies  coming  hostikly 
into  tfafe  idngdom. 

It  was  adjudged  m  Benstead's  case,  that  going  an  a  warlike  ff  ^f^**^**** 
manner  to  Lambeth  Hlouse  to  surprise  the  Archbkbop  of  Cro.  Car.  583. 
Canterbury,  who  was  a  privy  counsellor,  it  being  with  dmms  ^  ^^*  1*1- 1^^- 
^'^^  a  multitude  of  800  persons,  was  treason.    Thit  true  P<^^  ^^^»  2^^- 
^A  ^  ^3  resolution  Mn  Justice  Foster  coaasiders  to 

,  that  die  atten^it  »was  made  on  account  of  mea- 

»  whidi  the  king  had  taken  or  was  then  pursuing,  wt 

• — '^igaedon,  as  the  rabble  imagined,  of  die  archbishop; 

^equence  of  which  diey  had  deliberatdy,  and  upon 

ic  invitadon,  attempted  by  numbers  and  open  force 

L  to 
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Ch.  II.  $  17.  to  revenge  themselves  upon  the  privy  counseUor  for  the 
Levying  War,  j^^ts  of  the  sovereign.    Perhaps  it  wotdd  be  stating  it  more 
correctly  to  say  that  it  was  an  attack  upon  die  king  and  his 
government  in  the  person  of  his  privy  counsellor:  but  with- 
out the  help  of  some  such  supposition  the  same  learned 
judge  thought  there  was  nothing  in  the  case  as  reported 
"  which  amounted  to  high  treason. 
Cases  of  Dama-     Damaree  and  Purchase  were  indicted  severally,  for  that 
ree  and  Pur-      ^j^^y^  ^j^j^  ^  multitude  of  people,  to  the  number  of  500, 

Fost.  213.  armed  and  arrayed  in  a  warlike  manner,  &c.  did  traitorously 

MS.  Tra^',  16,  igyy  ^jjy^  &c.  It  appeared,  that  during  Dr.  Sacheverell's 
8  St.  Tr.  218.  trial  in  1709  the  rabble,  who  had  attended  him  from  West- 
347.  268.  285.    minster  to  his  lodgings    in ,  the  Temple,  continued  there 

together  for  a  short  time,  crjing,  among  other  cries  of  the 
day,  "  down  with  the  preahi^terians!^  At  length  a  person 
unknown  proposed  to  pull  down  the  meeting  houses;  and 
thereupon  the  cry  became  general,  **  down  "with  the  meeting 
.  houses p  and  some  thousands  immediately  moved  towards  a 
meeting  house  of  Mr.  Burges,  a  protestant  dissenting  minis- 
ter; the  Defendant  Damaree,  a  waterman,  putting  himself 
at  the  head  of  them,  and  crying,  "  come  on^  hoys;  Vll  lead 
you;  doxun  with  the  meeting  housesJ*^  They  soon  burnt  Mr. 
Burges's;  after  which  they  agreed  to  proceed  to  the  rest  of 
the  meeting  houses:  and  hearing  that  the  guards  were  coming 
to  disperse  them,  they  agreed  for  the  greater  dispatch  to 
divide  into  several  bodies,  and  to  attack  different  houses 
at  the  same  time ;  many  of  which  were  that  night  in  part 
demolished,  and  the  materials  burnt  in  the  streets.  Dama- 
ree put  himself  at  the  head  of  one  of  these  parties,  and  de- 
molished a  meeting  house  in  Drury  Lane,  still  crying  that 
•*  they  would  ptdl  them  all  down  that  nightP  While  the 
materials  of  this  house  were  burning  in  the  street.  Purchase, 
who  had  not,  for  aught  appeared,  taken  part  in  any  prior 
outrage,  came  up  to  the  fire  very  drunk,  and  with  a  drawn 
sword  in  his  hand  encouraged  the  rabble,  and  incited  them 
to  resist  the  guards,  who  had  just  then  came  up  to  disperse 
them;  he  himself  assaulting  the  commanding  officer  and 
others  with  his  weapon ;  and  calling  to  the  rabble,  ^  come 
cn^  boys  J  Pll  lose  my  life  in  the  cause;  I  will  fight  the  best  of 
them"  All  the  judges  present  agreed  that  Damaree 
was  guilty  of  the  treason  charged;  for  there  was  a  rising 

with 
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vidi  an  avowed  intention  to  demolish  all  meeting  houses  in  Ch.  II.  %  ir. 
general,  which  was  carried  into  ejLccution  as  far  as  they  ^-e%tying  War. 
were  able.  It  was  a  declaration  by  the  rabble  against  die 
act  of  toleration,  and  an  attempt  to  render  it  ineffectual  by 
numbers  and  open  force.  Damaree  was  accordingly  con- 
victed. In  regard  to  the  case  of  Purchase,  there  was  some 
diversity  of  opinion  among  the  judges  present  at  the  trial; 
because  it  did  not  appear  that  he  had  any  concern  in  the 
original  rising,  or  was  present  at  or  active  in  any  of  the 
outrages  of  that  night,  except  his  behaviour  at  die. bonfire 
in  Drury  Lane,  whjther  he  came  by  mere  accident  for 
aught  appeared  to  the  contrary.  The  jury  therefore,  by 
direction  of  the  court,  found  a  special  verdict  to  the  effect 
already  menrioned.  All  the  judges,  on  consideradon,  Treyor,  C.  J, 
agreed  in  the  guilt  of  Damaree ;  and  all  but  three  held  die  Mcc^b!'  *^ 
same  opinion  in  respect  to  Purchase;  because  the  rabble 
were  traitorously  assembled  and  in  the  very  act  of  levying 
war  when  he  joined  them,  and  encouraged  them  to  proceed, 
and  assaulted  the  guards  who  were  sent  to  suppress  them. 
AD  this  being  done  in  defence  and  support  of  persons  en- 
gaged in  the  very  act  of  rebellion  involved  him  in  the  guilt 
of  that  treason  in  which  the  others  were  engaged.  The 
ground  of  the  opinion  of  the  three  dissenting  judges  was,  MS.  Tracy,  VT- 
because  it  was  not  direcdy  found  that  he  aided  and  assisted 
the  traitors;  though  they  agreed  that  the  mob  were  cond- 
nuing  their  act  of  treason  when  Purchase  joined  them* 
But  from  what  I  have  before  stated  this  does  not  seem  he-  Ante,  a.  15. 
cessary,  if  the  party  be  found  to  have  done  any  act  towards 
the  execution  of  the  traitorous  design.  For  whoever  joins 
deliberately  in  the  execution  of  any  unlawful  act  must  abide 
the  consequences  at  his  periL 

But  where  the  object  of  the  insurrection  is  a  matter  of  a        $18. 
private  or  local  nature,  affecting  or  supposed  to  affect  ovXy^^*^^^"^/'^ 
the  pardes  assembled,  or  confined  to  particular  persons  or  culture. 
districts,  it  will  not  amount  to  high  treason,  aldiqiigh  ^^i^^^^^JjA"*' 

ded  with  the  circumstances  of  military  parade  usually  Burnet's  MS.  14. 

ged  in  indictments  on  this  branch  of  treason.    As  if  l  Hale,  133, 4. 

•  •  •  140%  9. 

rising  be  only  against  a  particular  market,  or  to  destroy  i  H^wk.  ch.  17. 
ticular  inclosures,  to  remove  a  local  nuisance,  to  release  >•  25.  and  other 

«  .  ,        .         .  t  4*      1  -   V  ^  authorities  un- 

cular  prisoner,  unless  imprisoned  for  hipi  treason,  or  ^er  the  former 
_  i.o  oppose  the  execution  of  an  act  of  parliament,  if  it'^tLon. 

onljr 
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Ch,  II.  $  1&   ohljr  aicdt  the  district  6f  the  ihsurgents;  as  la  the  case  of  » 
X€vy/7i^  War.  turnpike  act. 


Fost  210.     '        Upon  the  same  principle,  and  wi^in  the  same  equitable 
1  Hale,  143—    construction  of  the  statute  bf  treasons^  Mr.  Justice  Foster 

says  it  was  rightly  holden  -by  five  of  the  judges,  that  a 
rising  of  the  weavers  in  and  about  London,  to  destroy  all 
engine  looms,  machines  which  enabled  those  of  the  trade 
who  made  use  of  them  to  undersell  the  rest,  did  not  amount 
to  a  levying  war;  though  they  assembled  for  several  dscys 
together  in  considerable  bodies,  at  diilerent  places,  armed 
with  chibs,  and  such  other  weapons  as  they  could  get^  and^ 
committed  violent  outrages;  breaking  into  houses  and 
burning  the  looms,  not  only  in  London  but  in  the  adjacent 
counties,  and  resisting  and  affronting  the  magistrates  and 
p^ace  officers.  For  those  judges  considered  die  whole  affair 
merely  as  a  private  quarrel  betvreen  men  of  the  stCme  trade 
about  a  particular  engine,  which  those  concerned  in  the 
rising  thought  detrimental  to  them  in  particular;  and  in 
which  they  had,  in  truth,  a  special  interest:  and  though  five 
other  judges  seemed  to  think  it  treason,  yet  finally  the  De- 
fendants were  only  prosecuted  for  a  riot. 
Riot  Act  ^  cannot  take  leave  of  this  subject  without  noticing   a 

1  Geo.  1.  8t  3.  modern  act  of  parliament,  1  mean  the  riot  act,  which  cer- 
^V'uL  Poph.  122.  ^^y  cannot  be  deemed  to  have  altered  the  law  of  treason 

in  the  respect  above  mentioned ;  but  must  be  understood  as 
confined  to  those  private  and  particular  causes  of  risings 
which  do  no  fall  within  the  clause  of  levying  war,  accord- 
ing to  the  construction  which  has  been  given  of  that  law* 
And  this  i  conceive  to  be  consonant  to  the  opinion  delivered 
Cotton's  case,  hy  eleven  judges  against  Lord  Hale,  in  Cotton's  case,  upon 
KcL  75,  the  application  of  a  similar  act  of  the  1   M.  c.  12.    For 

though  the  preamble  of  the  riot  act  notices  that  many 
rebeUious  riots  aad  tumuto  had  then  of  late  taken  place,  yet, 
in  the  enacting  part,  it  oi^y  attaches  upon  persons  unAnv- 
JuUi^  riotgmfyy  and  iumukuiiU9ly  assembled, 

£  19.  2.  The  (dause  of  levying  war  is  confined  to  the  realm. 

Withinthetealm*  The  worda  of  the  ^tat«  25  £d*  d.  are  ^^  in  his  realm."  So 
•^hSc^IM  ^^  ^^^  of  the  36  Geo.  3.  c.  7.  is  co&^fined  to  a  compassing 
15a  to  levy  war  ^  within  this  realm*" 

rtflfe  post.  ch.  4     jj^    realm  of  England  comprehends  the  narrow  seas ; 

Offence* relating        ,     ,         -  .^  ?•  i     i.     i  •      *      i.«  *i. 

to  the  Coin.  8.  e.  and)  therefore,  if  a  subject  attack  the  kmg's  ships  upon  those 
&  Ca  Litt.  261.  3eas^ 
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»e«ft»  it  13  ft  levying  of  war  wtthm  hiii  realm*    It  flko  et-   Ch.  II.  $  19. 
tends  to  Wales.    But  Ireland  («)  and  the  isles  of  Man,   Xg^i^y  War. 
Jerzity^  Guemsey»  Sark,  and  Aldemey,  though  parcels  of  (a)  But  see  now 
the  (kNOAiniotis  of  the  crown  of  England,  are  not  within  the  ^^^.  1*^  act  of 
reftlnw    The  6iune  might  he  said  of  Scotland,  as  to  which  Und,  40  Geo.  3. 
movifiioa  ia  made  by  ataU  4  Jac.  1.  c*  U  and  7  Jac.  c.  U  Seedsothcacu 

r  .    "^  J    .  of  union  with 

for  treasods  comnutted  there.  Scotland 

It  was  ruled  in  Harding's  case,  that  enlisting  men  to  send  Uarding^s  cam, 

over  aea  to  aaaist  the  king's  enemies,  is  not  within  this  clause  17 f^^)^^' 

of  the  35  £d«  3.  It  would  have  fallen  most  properly  within 

the  clause  of  adhering,  but  was  also  admitted  as  an  overt  Foat.  197. 

act  to  prove  the  compassing  of  the  king's  death.  .  i  Hawk.  ch.  17. 

But  to  relieve  a  rebel  out  of  the  realm  is  no  treason.         »•  28.  Sum.  15. 

4  Biac.  Com.  83. 

V.   *•  If  a  Man  be  adherent  to  the  King^s  Enemies       \  20. 
in  his  Reaim^  gi^i^  to  them  Aid  and  Comfort  in  the  Kin^^Mnemim, 
Realm  or  etsevDhere^^^ 

he  IS  also  declared  guilty  of  high  treason  by  the  stat.  25  Ed.  3. 35  Ed.  3.  at.  5. 

And  it  is  further  provided  by  stat.  2  &  3  Ann.  c.  ^-j'^jj  Ann  c  20 
s.  34.  that  if  any  officer  or  soldier  shall,  out  of  England  or  Soldier*  eorre*- 
upon  the  sea,  correspond  with  any  rebel  or  enemy,  or  give  t^^^  ^'* 
them  advice  or  intelligence,  by  letters,  messages,   signs, 
tokens,  or  otherwise,  or  shall  treat  or  enter  into  any  condi* 
tion  with  them,  without  authority  so   to  do,  he  shsdl   be 
guilty  of  high  treason.     And,  by  the  general  mutiny  acts, 
for  these  and  other  like  offences,  the  offender  shall  suffer 
death,  or  such  other  punishment  as  a  court  martial  shall 
award. 

I  shall  first  inquire  who  is  an  enemy;  next,  what  is 
an  adherence;  and  then  I  shall  consider  the  analogous 
offence  of  serving  foreign  states  without  licence  from  the 
crown. 

1.  By  the  term  enemy  is  always  to  be  understood  a  foreign  who  an  Enemy. 
power  owing  no  allegiance  to  the  crown,  and  in  a  state  off  h^^59  ** 
open  hostility  with  us ;  though  perhaps  war  may  not  have  163, 163, 4 
^--'-^n  regularly  declared  between  the  respective  countries:  p'^^'lLg'^jQ 

'  "therefore,  in  an  indictment  on  this  clause,  it  is  sufficient  i  MS.  Sum.  IS. 
_r,  that  the  prince  or  state  adhered  to  was  an  enemy.  And  |^        ^^^ 
question,  Whether  there  be  war  or  not  between  such 

¥er  and  our  king  is  purely  a  question  of  fact,  triable  by  {nde  Welti  v. 

'  j*^J  aiid  public  notoriety  is  sufficient  evidence  of  it*J^*^"^\^* 

Also, 
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Ch.  II.  $  30.    AkO)  if  the  subject  of  a  foreign  state  in  amity  widi  us  acts 

Adhering  to  the  \^  ^  hostile  manner  against  us,  without  commission  from  his 

Jung's  JLnefM^.  .  j»-r  ^  ^  ••». 

■  sovereign,  or  under  commission  from  a  state  at  enmity  with 

1  Hal  ^^69       us,  he  is  so  far  an  enemy,  that  a  subject  of  England  ad* 

hering  to  him  is  a  traitor.  But  inciting  foreigners,  not 
actually  at  war  with  us,  to  invade  the  kingdom,  does  not, 
for  the  reason  given,  fall  within  this  branch  of  the  statute, 
Ante,  8. 9.  but  under  that  of  compassing  the  king's  death*  Yet,  per- 
haps, if  it  could  be  shewn  that  a  war  was  commenced  upon 
such  an  incitement,  it  would  fall  as  much  within  the  true 
construction  of  this  clause,  as  one  who  counsels  the  levying 
of  war  is  guilty  of  that  offence,  if  the  war  be  actually  levied. 

$21.  2.  In  considering  what  shall  be  deemed  an  adherence  to 

WkatoModher'  (Jig  king's  enemies,  much  of  what  has  been  already  said 
Abu,  1. 16^  under  the  head  of  levying  war  is  equally  applicable.  Thus, 
1  Hale,  56.  every  species  of  aid  or  comfort,  in  the  words  of  the  statute,' 
Com.  183.  which,  when  g^ven  to  a  rebel  within  the  realm,  would 
Vaiighan'8cafle,ii^ake  the  subject  guilty  of  levying  war;  if  given  to  an 
Foat.  216,  217.  enemy,  whether  within  or  without  the  realm,  will  make  the 
1  Hawk.  ch.  17.  party  guilty  of  adhering  to  the  king^s  enemies ;  though  in 

the  case  of  giving  sdd  to  enemies  within  the  realm,  a  subject 
might  in  some  instances  be  brought  within  both  branches  of 
1  Hawk.  ch.  17.  the  act.  It  is  necessary  in  an  indictment  on  this  branch  of 
Vauffhan'scase,^^  statute  to  aver  that  the  persons  adhered  to  were  the 
5  St.  Tr.  36.  king's  enemies,  as  well  as  that  the  Defendant  adhered  to 
316.  ^^^  them;  but  it  is  not  necessary  to  allege  expressly  that  such 
Ante,  8. 12.  adherence  was  against  the  king,  that  being  apparent;  nor  is 
Foat.  218.  .^  more  necessary  under  this,  than  under  the  former  clause, 

that  the  parties  should  come  to  an  action ;  but  the  special 

manner  of  adhering  must  be  set  forth. 

Harding's  case,      Harding  having  raised  men  in  England  with  intent  to 

Fol^"l97*^^^      dethrone  the  king,  and  sent  them  abroad  to  join  the  French, 

Ante,  p.  77.       then  at  open  war  with  us,  for  that  purpose,  was  held  guilty 

of  adhering  to  the  king's  enemies,  and  of  compassing  his 
Lord  Preston's^death.  In  Lord  Preston's  case,  the  composing,  procuring, 
SST'^^  ^  ^"^  secreting  treasonable  papers,  and  taking  them  with  him 
Foift  197.  '^^  ^  boat,  to  go  on  board  a  vessel  bound  to  France,  where 

they  were  to  be  used  for  treasonable  purposes,  were  laid  as 
Foct  217.  overt  acts  of  both  those  species  of  treason.  Indeed  all  trea- 

sonable correspondence  with  an  enemy  falls  within  the  clause 

of 
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of  adhering,  as  it  has  been  shewn  to  do  within  the  clause  of    Ch.  II.  §  at 
compassing  the  king^s  death.    At  a  meeting  of  the  judges  ^^**?  *^  *^ 

iqwn  the  case  of  Gregg,  one  of  the  clerks  of  Mr,  Secretaiy  — -—' 

Harley^s  office,  who  Bent  intelligence  by  letters  to  Monsieur  ^^J^»*  ^'iror 
Chamiflard,  secretary  of  state  in  France,  which  letters  were  Gregg's  ease,  * 
intercepted  at  the  post  office  here ;  the  sendincr  such  letters  ?*§•  jf^^^'  *^ 
was  resolved  to  be  an  overt  act  of  both  species  of  treason,  and  Dentoa 
as  it  was  laid  in  the  indictment,  thoueh  the  letters  never  ^  ^S-  ?"™-  ^*- 
came  to  the  enemy's  hands.  And  in  Hensey's  case,  under  lo  st  Tr.  App. 
the  same  circumstances,  the  court  cited  that  opinion  with  ^' 
approbation,  and  adopted  it.  case,  1  Buw? 

In  like  manner  in  Stone's  case,  the  indictment  charged  as  ^^ 
an  overt  act  of  adhering  and  of  compassing,  that  the  prisoner  |^*^*  ^-  ^™* 
conspired  with  J.  Harford  Stone,  W.  Jackson,  and  others  bar  of  the  Comt 
unknown,  to  collect  intelligence  within  England  and  Ireland  ^"  ^^'  ^  ^^^^ 
of  the  disposition  of  the  king's  subjects  in  case  of  an  invasion  i^ep.  527.  529. 
of  either  country,  and  to  communicate  such  intelligence  to  Fiu^post  S.  C. 
the  enemy,  for  their  assistance  and  direction  in  their  conduct 
and  prosecution  of  the  war.  Some  part  of  the  written  intel- 
ligence applicable  thereto,  which  was  given  in  evidence,  was 
found  in  the  hands  of  Jackson,  one  of  the  conspirators. 
The  tendency  of  parts  of  the  papers  was  to  advise  the  enemy 
against  an  invasion  of  England,  by  representing  the  impro* 
bability  of  its  being  attended  with  any  success,  from  the 
general  disposition  of  the  people;  and  this  was  relied  on  by 
the  prisoner's  counsel,  as  shewing  that  they  were  sent  with 
St  good  intent,  in  order  to  avert  the  danger  of  so  great  a 
calamity.  But  all  die  court  said,  that  the  jury  were  to  judge  H^ide  Rex  v, 
from  all  the  circumstances,  whether  the  intelligence   had    ®"*®y'  «upra.) 
heen  sent  with  that  view.  For  however  beneficial  the  effect 
of  such  intelligence  might  be,  yet,  if  it  were  sent  in  order 
to  assist  an  enemy  in  their  counsels,  and  to  enable  them  the 
better  to  shape  their  defence  or  attacks,  it  was  undoubtedly 
high  treason  under  both  the  clause  of  adhering  and  of  com« 
passing. 

^*  is  also  an  adherence  to  the  king's  enemies  in  a  subject  vauglian's  case, 
of    igland  making  war  on  the  king's  allies,  engaged  wi^^i^Ii)'^^' 
Ui   against  the  common  enemy,  though  no  act  of  hostility 
^  ommitted  against  th^  king  or  his  forces;  for  by  this  the 
ctt  ^^T  is  strengthened  and  the  king  weakened. 

In 
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Ch.  JI.  S  sa<        In  Joseph  Evans*  case  it  became  a  questioni  How  far  thft' 

j**»^V  *•  ♦*«  overt  act  laid  under  this  branch  of  treason  shewed  a  trai- 

Kmg^9    lawwciw  ^^^^^  intent  against  the  king,  or  was  only  a  piratical  attempt 

'  E^*"i*'^**^»  against  the  subject?  He  was  convicted  at  an  admiralty 
MS.  Gould,  J.  sessions  hokkn  by  virtue  of  1 8  Geo.  2.,  whereby  treasons  on 
Fj^  S.  C.  chip.  ^  ijjgjj  5^215^  in  time  of  war»  by  adhering  to  the  king's 
^'*^*  enemies,  arc  to  be  tried  in  like  manner  as  piracies.     The 

indictment,  after  setting  forth  that  there  was  a  war  between 
the  English  and  French,  charged  that  the  prisoner  did 
adhere  to  die  king's  enemies,  and  in  prosecution  of  ^uch 
adherence  did,  in  a  certain  armed  vessel  called  the  Escama- 
tour,  with  certain  persons  unknown,  hostilely  go  a  cruising, 
with  intent  in  maritime  places  to  seize  and  take  the  ships,  &c« 
of  our  sovereign  lord  die  king  and  his  subjects.  Upopi  a 
conference  among  the  judges,  on  some  doubts  in  the  case, 
a  difficulty  occurred  at  first,  whether  the  overt  act  was  suf* 
ficiendy  charged;  tar  it  was  said  that  it  stood  in  an  equivo* 
cai  light,  whether  the  intent  might  not  be  to  commit 
acts  of  piracy.  But  it  being  observed,  that  it  was  laid,  that 
the  prisoner  went  a  cruising  to  take  the  ships  of  ihf  king 
as  well  as  of  the  subjects,  it  made  it  clear  that  it  wa/i  an 
adherence  to  the  enemy;  in  which  opinion  all  concurred. 
In  this  respect  it  was  compared  to  laying  as  an  overt .  act 
of  compassing  the  king's  death,  that  they  conspired  or  agreed 
to  seize  his  guards.  But  this  and  any  other  species  of 
adherence  on  the  high  seas  may,  by  the  provisions  of  the 
Stat.  11  &  12  W.  3.  c.  7.  and  18  Geo.  2.  c  30*,  be  tried 
ri^tiQe  i7rac^  as  piracy  under  the  admiralty  commission,  holden  by  virtue 

of  die  Stat.  28  H.  8.  c.  15. 
Ante,  0. 15.  It  may  also  be  observed,  that  the  same  excuses  of  coul* 

pulsion  and  necessit}'^  which  may  be  ntade  for  one  wbo  has 
joined  or  given  aid  to  rebels  or  enemies  within  th,e  d^sIbi^ 
will  also  apply  in  the  cases  above  alluded  to. 

* 

m 

$  22.  But  the  mere  act  of  refusing  personal  assistance  to  the  king^ 

^''^'^^^^  either  against  rebels  or  an  invading  encmy^  amounts  not  to 
1  H&wk.«b.  2Zan  adherence  within  the  statute,  though  undoubtedly  it  is  m 
^'  h     ^  hidi  jBiisdemeanar,  and  pnnishafale  by  iine.and  imprisoninftifti 

4BUc.Coni.  ^     T-      ,.  ,  V   •        •         r       •  ^_  l      •         _^ 

122.  ^  Englishmen  living  jn  a  ioreign  conuxHy  at  the  ituns  of 

Refuttd  to  return  a  rupture  with  ua^  and  continuing  there  afterwards^  arevBot 
ilSale  165.167  ^^  ^^  account  adherents  to  the  king's  enemies»  unless  they 

voluntarily 
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Mhsktitsoily  swtwt  feah^r  to  them,  or  actutdljr  assist  them  in  the    Ch.  II.  f  23. 
war;  or,  at  least,  unless  they  refuse  to  return  home  upon  ^^altowye 
privy  seal  or  proclamation,  and  notice  thereof,  though  «"<*li  ^i^^^    tmmet. 
ft  refusal  is  only  evidence  of  adhering;    The  case  of  fo-  ^y-  ^^'  •• 
reigners  residing  here  during  a  war  between  their  country 
and  ours  has  been  before   sufficiently  considered:    They  Ante,  s.  4. 
may  undoubtedly  be  guilty  of  treason  in  adhering  to  their 
own  country. 

There  is  another  offence  agunst  the  crown  and  state,  }  23. 
which,  being  analogous  to  those  I  have  been  just  describing, 
I  shall  advert  to  in  this  place;  dthough,  being  as  wellap* 
plicable  to  a  state  of  peace  as  of  hostility,  it  does  not  fall 
lioder  the  nodon  of  hiffh  treason,  unless  done  in  aid  of  robels  Vide  4  Blac 
Or  enemies:  Yet  it  is,  properly  speaking,  an  offence  ogaiast 
aDegiance.    This  is, 

Serving  or  procuring  others  to  serve  Foreign  States* 

Entering  into  the  service  of  any  foreign  state  without  the  Saving  Foreign 
consent  of  the  king,  or  contracting  with  it  any  other  engage-  ^  gi^'^'coin 
ment  which  subjects  the  party  to  an  influence  or  control  in- 122. 
coQBistent  with  the  allegiance  due  to  our  own  sovereign,  such  ^  «  "iT^"  ^^'  *^' 
«s  receiving  a  pension  from  a  foreign  prince  without  the  leave 
of  the  king,  is  at  common  law  a  high  misdemeanor,  and 
pimishable  accordingly.    Such  also  is  the  disobeying  of  the  Dy.  296. «. 
king's  command  to  a  subject  abroad  to  return  home ;  or  his 
writ  of  ne  exeat  I'egno  to  a  subject  at  home,  commaiiding 
Itis  vtay* 

Further,  by  stat.  3  Jac.  1.  c  4.  it  is  enacted,   ^  that  3  Jac.  1.  c.  4. 
every  subject  who  ahall  go  out  of  the  realnr  of  England  to  ^' 
serve  any  foreign  prince,  state,  or  potentate,  or  dbaU  pass  over 
the  seas,  and  there  shall  vohmtarily  serve  such  prince,  8tc. 
not  having  before  taken  the  oath  of  obedience  (therein  pre- 
scribed), shaH  suffer  as  a  felon.^'  And  (s.  19.)  ^^  tf  any  gentle-  ^xhe  stat.  1 W. 
man  or  person  of  higher  degree,  or  any  person  who  has  borne  &  M-  st.  1.  c.  8. 
any  office,  place,  or  charge  in  camp  or  army,  or  company  ^^*j*"*^ 
3>1dieT8,  or  conductor  of  soldiers,  shall  aiter  go  volnn- 
y  out  of  the  realm  to  serve  any  foreign  prince,  &c  or 
1  vfrfuntarily  serve  any  a.uch,  before  he  be  bound  in  a 
2d  with  two  sureties  not  to  be  reccmciled  to  the  ^ee  of 
-le,  nor  to  enter  into  any  conspiracy  against  the  king, 
^.laU  be  guilty  of  felony.'' 

M  The 


82  Of  High  Treason. 

m  • 

Ch.  II.  %  53.       The  offences  arc  the  gomg  out  of  the  realm  with  intent 
Serving  Foreign  ^  serve  a  foreign  state,  although  there  be  no  service  in  fact^ 

'        and  the  actual  serving,  after  having  gone  out  of  the  realm 

3  Inst,  sa         upon  that  or  any  other  occasion.     And  the  trial  is  to  be 

where  the  offence  is  committed,  which  is  at  the  place  where 
the  party  passed  out  of  the  kingdom. 
9  Geo.  2.  c.  3a       By  Stat.  9  Geo.  2.  c.  30.  **  If  any  subject  of  Great  Britain 

shall  enlist  or  enter  himself,  or  if  any  person  shall  procure 
any  subject  to  enlist  or  enter  himself,  or  hire  or  retain  any 
subject  with  intent  to  cause  him  to  enlist  or  enter  himself, 
or  procure  any  subject  to  go  beyond  seas,  or  embark  with 
intent  and  in  order  to  be  enlisted  to  serve  any  foreign  prince, 
state,  or  potentate,  as  a  soldier,  without  his  majesty's 
licence  under  his  sign  manual ;  every  such  offender  shafl  on 
•conviction  be  guilty  of  felony  without  benefit  of  clergy.** 
But  if  the  person  so  enlisted  or  enticed  to  go  beyond  seas,  in 
order  to  be  enlisted  as  a  non-commissioned  officer  or  private 
soldier,  shafll  discover  upon  oath  to  a  magistrate  his  seducer, 
within  14  days  after  such  enlisting  or  agreement  to  go  be- 
yond seas,  so  that  he  may  be  apprehended  and  convicted, 
such  person  shall  be  indemnified.''  « 

99  Geo.  2.  c.  17<     And  by  stat.  29  Geo.  2.  c.  17.  If  any  subject  shall  take 

or  accept  of  any  military  commission,  or  otherwise  eater  into 
the  military  service  of  the  French  king  as  a  commbsioned  or 
non-commissioned  officer,  without  such  licence  under  the 
king's  sign  manual,  he  shall  suffer  death  as  a  felon^  witltotft 
benefit  of  clergy. 

S.  5.  inflicts  a  forfeiture  of  SOOL  on  any  subject  accepdng 
a  commission  in  the  Scotch  brigade  m  the  service  of  the 
States  General,  unless  within  six  months  he  take  and  sub- 
scribe the  oaths  of  allegiance  and  abjuration,  and  certiiy 
the  same  to  the  secretary  at  war,  &c. 

By  s.  4.  for  removmg  doubts  upon  the  stat.  9  Geo.  2. 
it  is  fiirtlier  provided  ^  That  if  any  subject  has  or  shaU 
engage,  contract,  or  agree,  within  Great  Britain  or  Ireland,, 
to  go  beyond  seas,  or  embark  with  intent  or  in  ordtr  to 
enlist  or  enter  himsc^lf  to  serve  as  a  soldier  in  any  foreign 
service,  though  no  enlisting  money  be  actually  paid  to  or 
received  by  him;  or  if  any  person  has  or  shall  hire,  retain^ 
engage,  or  procure  any  subject,  though  no  enlisting  money 
has  or  shall  actually  be  paid  to  or  received  by  him^  to  agree 
to  go  beyond  seas,  or  embark  with  intent  to  be  enlisted  to 

serve 
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serve  any  foreigb  prince,  &c*  as  a  soldier,  without  the  king's    Ch.II.  $23. 
MceQce  first  had;   every  such  oflFender  shall  be  adjudged  Serving  Foreign 

guilty  of  felony,  without  benefit  of  clergy."  L_ 

Provision  is  also  made  by  both  of  the  above  acts  o£  Trial. 
Geo.  2.,  that  offences  against  them  committed  out  of  the 
realm  may  be  alleged  to  be  committed  and  may  be  inquired 
of  and  tried  in  any  county  in  England* 

VL  Counterfeiting  the  Seals* 

The  next  head  of  treason  relates  to  the  king's  seals.        *  ^* 
By  the  stat.  25  Ed.  3.  it  is  further  declared  to  be  treason  Counterfiithgthe 
"  if  a  man  counterfeit  the  king's  great  or  privy  seal;"  and 25 Ed.  3.  st.  5. 
by  Stat.  1  Ma.  c.  6.  "  If  any  person  falsely  forge  or  counter-  ^^    .     ,    -» 
ieit  the  queen's  sign  manual,  privy  signet,  or  privy  seaL,  §.  53. 
such  oflfence  shall  be  deemed  high  treason,  and  the  oiFenders  iJ?**®*  IT'S- 184 
therein,  their  counsellors,  procurers,  aiders,  and  abettors,  i  mr.  st.  2.  c.  6. 
being  convicted  according  to  law,  shall  be  adjudged  trai- JJr^*J^*"g^*^® 

tOVSm  which  had  been 

repealed  by  1  Mar.  c.  1.  though  saved  by  I  £d.6.  c.  12.8.  8l 


By  Stat.  7  Ann.  c.  21.  s.  9.  To  counterfeit  the  seals  used  7"  Ann.  c  21. 
and  continued  in  Scotland,  according  to  the  24th  article  of**  ^* 
the  union,  is>  high  treason. 

This  is  a  species  of  the  crimen  falsi,  or  forgery;  and  yet  KiVfcl Hale,  178, 
it  ^yflfers  considerably  from  the  legal  construction  of  that  Bract.  Lib.  3. 
offence,  and  therefore   requires   separate  notice.     It  wasc.  3.  s.  2. 
treason  at   common  law,  and  the  judgment  was   to   be  4  ^jj^^.^  q^^^*  gg 
drawn  and  hanged:  but  now  the  judgment  is  the  same  as  in  Hyl.  Plac.  Pari. 
all  other  treasons  I  have  before  touched  upon.  q^  q^  ^^ 

Two  points  are  to  be  considered;  ^  \tn\x.  254. 

1.  What  shall  be  said  to  be  the  gneat  or  privy  seal,  &?c. 

2.  fVhat  is  a  counterfeiting  of  the  same? 

1.  The  great  seal  of  England  is  that  by  which  the  king  Great  Seal. 

dispenses  the  principal  acts  of  his  government,  and  the  ad-  ^  ^     • 

ministration  of  justice.    It  consists  ordinarily,  says  Lord 

de,  of  two  impressions,  the  principal  one  (properly  called 

e  great  seal)  with  the  king*s  effigies  stamped  on  it;  the 

ier  commonly  called  pes  sigilli,   and  formerly  le  targe, 

mg  the  impression  of  the  king's  arms  in  a  target,  which 

used  in  matters  of  less  moment.    By  the  very  delivery 

"this  seal  the  office  of  keeper  of  the  great  seal  is  constituted, 

which 
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Ch.  11.  $  M.   Which  hi  AMKiern  times  has  been  to  the  lord  elttHCtfttort 

Qmnte^e^ngtht  ^Y^^  any  such  officer  has  been  appomted,  otherwise  t« 

i certain  commissioners,  who  exercise  the  fimetioas  of  that 

office;  and  in  some  few  iiistastces  to  a  single  peraeto  with 
the  title  only  of  lord  keeper  of  the  greftt  seal. 


40  Geo.  3.  c.  67.     By  the  first  artick  of  the  union  with  Ireland  die  Mfle  and 
*'  ^'  title  appertaining  to  the  imperial  crown  of  the  united  Mngv 

dom  imd  its  dependencies,  and  also  the  ensigns  armorial 
flags  and  banners  thereof  shall  be  such  as  his  majesty,  by  his 
royal  proclamation  under  the  great  seal  of  ihe  united  king- 
doms, shall  appoint*  And  by  s.  3.  of  the  act  it  is  enacted^ 
that  the  great  seal  of  Ireland  may^  if  his  majesty  think  fit, 
after  the  union,  be  used  in  like  manner  as  before,  except 
where  otherwise  provided  by  the  articles,  within  Irelaiid* 
Jhi^y  Seta.  The  privy  seal  is  ordinarily  a  warrant  for  passmg  thin^ 

I  Hale,  171.      under  the  great  seal;  sometimes  a  warrant  to  issue  moneys 

and  for  oth^r  purposes.    It  is  for  die  most  part  in  the  cu»« 
tody  of  the  lord  keeper  of  the  privy  seal;  but  sometimes  h«i 
been  holden  by  commksioners. 
Prhy  Signet,  The  privy  signet  is  one  of  the  king's  seals,  used  in  sealing 

I  Blac  ^Com      ^^^  private  letters  and  such  grants  as  pass  his  majesty's 
347.  hand  by  bill  signed  with  the  sign  manuaL    It  is  in  the 

r#^^st.  27  H.  8.  custody  of  the  king's  principal  secretary,   who  has  four 
1  Hale, ^»  172.  clerks  of  tlie  signet-office  attending  on  him;  and  it  is  made 

use  of  sometimes  as  a  warrant  to  the  privy  seal,  as  this 
latter  is  to  the  great  seal* 

There  are  otiier  seals  of  the  king,  such  as  those  appertaining 
to  the  several  courts;  those  of  the  King's  Bench  and  Com- 
mon Pleas  in  the  custody  of  the  respective  chief  justices; 
^  that  of  the  Exchequer  holden  by  the  chancellor  of  the  Ex- 
chequer; those  of  the  dutchy  and  county  paladine;  of .  Lan* 
caster  in  the  custody  of  their  respective  chancellors;  also  the 
*  sealsofthecountypalatineofChe6ter,andoftheseveral  justices 

I  Hsle»  174       ^f  assize  oyer  and  terminer  and  gaol  deliver}' ;  though  these 

latter  sometimes  make  their  precepts  under  their  own  seals; 
also  the  king's  seals  of  statutes  and  recognizances,  and^the 
1  Hak,  179—    seal  of  th%  cocket.    The  counterfeiting  of  any  of  these  was, 
^^*  before  the  25  Ed.  3»,  ^supposed  to  be  treason,  and  after- 

wards felony;  but  it  is  now  settled  only  to  be  a  liigh  misde- 
meanor, punishable  by  fine,  imprisonment,  and  pinor}\ 
SeaU  how  de'         Upon  the  demise  of  the  king,  though  the  office  of  keeper 
Th^  of  the  great  seal  expires,  yet  the  same  great  seal  continues 

r«VA?6/\nn.c!7.s.  ^O 

8l  for  continuing  officers.  Sec.  for  six  montlis  after  the  demise  of  the  crot^,  unless  sooner 
displaced 
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lo  be  Ae  great  seal  of  England  till  another  be  made  and  Ch.  lU  $  94 

delivered*    Formeriy  public  piodamation  was  made  in  caae  Cawvkrfnting 
•f  a  change  of  the  seal,  though  now  a  memorandum  only  ia 


entered  on^be  close  roQs*    But  even  after  the  making:  and  gurnet's  MS.  la 
ddlvery  of  a  new  seal,  and  the  breaking  of  the  old  one^  yet  post.   ' 
tfia  coimcepfeidqg  of  the  latter,  and  applying  it  to  an  inatrcH 
ment  of  the  date  wherein  it  was  in  use,  or  to  an  inatrumenlL 
without  date,  is  high  treason* 

&  As  to  what  shall  be  said  to  be  a  counterfeiting;  al«        ^  25. 
diough  ^is  is  evidently  a  species  of  the  crimen  falsi  6r  forgery,  what  a  counter- 
and  might  naturally  have  been  supposed  to  be  governed  by  j^^{"''"§^ 
thie  same  rules,  yet  the  difference  is  considerable;  for  diough  ^  ^  J^  181.183. 
the  aculpture  of  the  instrument,  which  is  in  truth  the  great  i  Hawk.  ch.  17. 
seai^  be  exactly  counterfeited,  yet  if  it  be  not  used  or  ap^^ 
pKed  to  seal  any  thing,  though  intended  for  that  purpose,  . 
the  offence  is  not  complete;  but  it  seems  there  must  be  an 
impuBSsion  made  in  wax;^  in  testimony  of  some  writing; 
otherwise  it  is  no  more  than  a  mere  intent  or  compaasing  to 
counterfeit  die  seal,  and  is  cnly  punishable  as  ahi^  miade* 
Bieaiiop* 

Again,  h  is  said  that  the  affixing  the  true  great  seal  by  i  MS.  Sum.  22. 
the  chancellor  or  any  casual  possessor  of  it,  without  warrant,  1  J**}^*  l®^' 

.^        m   f        •  ,.iT«3  Inst.  16. 

or  the  amxing  it  to  a  wrong  patent  knowmgly,  though  a4Blac.C0m.831 
great  misprision,  b  no  treason  within   the  act  of  Ed.  d.  ^  ^^^h;  ^^'  ^^' 
(nor,  by  consequence,  within  that  of  Mary)i  because  this  Leak's  cmc, 
is  not  a  counterfeiting  of  die  seal.    For  the  same  reason  K^*-  ^' 
the  rasing  of  one  manor  out  of  a  patent  and  inserting  an* 
other,  or  any  artificial  removing  of  the  true  writing  and 
adding  new  matter;  or  even,  it  is  said,  the  taking  off  the 
Vax  impressed  with  the  great  seal  from  a  true  patent,  and 
affixing  it  to  a  writing  importing  to  be  a  grant  from  die 
king,  are  none  of  them  high  treason,  but  only  great  mis- 
prisions.    It  was   formerly  questioned   whether  these   irt- 
stances  did  not  amount  to  high  treason,  and  many  cases 
^^e  noticed  by  Lord  Coke  and  Lord  Hale  upon  this  subject;  Vide  1  Hale, 

t  upon  the  whole,  wTiatever  the  offence  migllt  have  bcen^  Inst.^is  16. 

'— -^  the  statute  of  the  25  Ed.  3.,  and  however  in  sound  and  Leak'scaae, 
.  and  a  just  estimate  of  guilt  there  is  no  kind  of  differ-  Robi^son'scasc, 
f  '^ce  between  the  offence  of  one  who  puts  a  ti^ie  seal  to  a  2  Rol.  Rep.  51. 

se  patent,  and  of  one  who  forges  the  seal  itself;  yet  since 

It  statute  which  negatives  all  other  treasons  than  ^ose 

therein 
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X 

Ch.  II.  $  25.   ihereiii  enumerated,  and  the  only  treaaoA  therein  described, 
Comtei^ting  touchiniF  this  matter,  is  confined  to  the  counterfeittne  the 

the  SeaU  ,.,#..  i  .  i  -it 

-  •  seal  Itself;  it  seems  to  have  been  long  ago  agreed,  and  must 

be  taken  for  law  at  this  time,  that  none  of  the  above-men- 
tioned instances  of  miniaer  of  the  seals  are  within  the 
meaning  of  that  act.  This  seems  to  be  one  of  those  casea 
jrhere,  according  to  the  caution  given  in  the  statute  of  trea<» 
son,  recourse  should  be  had  to  the  advice  of  parliament.  ' 
And  herein  consists  the  difference  between  this  offence 
and  forgery,  properly  scf  called;  that  in  the  latter  the  crime 
consists  in  the  fdsification  of  the  imtrument^  and  therefore 
if  any  part  of  it  be  fake  it  is  not  the  same  instrument  which 
it  purports  to  be;  but  here  the  crime  consists  wholly  in  the 
falsification  of  part  of  the  instrument,  namely  the  seal;  and 
therefore  if  that  be  genuine,  however  false  the  instrument 
.  to  which  ft  may  be  applied,  at  least  the  party^  cannot  be  said 
to  have  counterfeited  the  seal,  in  the  words  of  the  act  of 
Edward  3.  Hence  it  is  that  in  most,  if  not  in  all,  of  the 
acts  which  have  passed  to  protect  the  proper^  of  pnblic 
companies,  provision  has  been  made  not  only  against  coun- 
terfeiting their  common  seals  but  all  those  instruments  under 
their  common  seals,  which  were  intended  to  be  protected. 
1  MS.  Sttm.  23.  It  has  been  determined,  however,  that  splitting  the  seal 
lUaleyirai&iand  dosing  it  ag^in  to  a  false  patent  is  a  counterfeiting, 

and  this  upon  the  principle  above  adverted  to;  because  this 
Rohinton'scaset  is  an  dtersdon  of  the  seal  itselt  And  where  the  seal  is 
dRoLHcp.50.  g^^ibstMitially  counterfeited,  the   adding  or  omitting  of  a 

crown,  the  leaving  out  words  in  the  style  or  adding  others, 
or  making  any  other  minute  variations  in  Ae  counterfeit, 
which  is  dften  done  purposely,  and  by  way  of  eluding  the 
law,  will  not  alter  the  case;  as  was  ruled  in  Robinson's 
case^  upon  an  indictment  under  the  statute  of  Mary  for 
counterfeiting  the  privy  signet.  The  disparity,  however,  - 
may  be  so  great  between  the  true  and  false  seal  tiiat  it  would 
not  amount  to  a  counterfeiting  within  the  statute,  as  if  it 
be  evident  to  the  view  of  every  man's  eye.  Neither  would 
it  if  a  man  were  to  counterfeit  the  seal  of  one  prince  to  a 
patent  supposed  to  be  granted  in  the  time  of  another;  or  to  a  ^ 
supposed  patent  of  the  same  prince  after  a  new  seal  had  been 
made  and  delivered ;  if,  says  Lord  Hale,  the  difference  appear 
r/d^l Hale, 311.  very  legible  and  conspicuous;  for  at  the  time  whereunto  it 
^^  relates  there  was  no  such  great  seal  in  being.    In  regard  to 

the 
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die  questioiiof  Variance  the  same  rule  must  govern  asincaaeof  A*  II.  j  35» 

coining,  where  it  was  ruled  in  Welsh's  case,  by  all  the  judges,  ^'^*^**'^ 
to  be  a  question  of  (kct  for  the  jury  to  determine.  Whether  or 


not  the  counterfeit  were  made  to  resemble  the  real  coin?      S"  !^r^^^^'  ^ 

Hertford  Lent 
A3Bizes,  1785,  and  in  faster  term  following;  MS.  Jud.  Gould  &  BuUer,- Ja.  and  vide  R.  y. 
Jonea,  tit.  Forgery. 

All  aiders  and  consenters  to  the  counterfeiting  of  the        )  26. 
great  or  privy  seal  are  within  the  act  of  Edward  3* ;  and  that    AceompUut^ 
oi  Mary  extends  to  such  in  terms.    But  receivers  or  aiders  i  Hawk.^.  i/. 
after  the  fact  are  not  within  the  words  of  either:  and  it  a- 49. 
was  always  doubtful  how  far  the  stat.  of  Ed*  3.  extended  to  J^^^  *^  ^^'  ^ 
them  by  impjication;  which  doubt  is  rather  strengthened  by  12  Co.  81, 2. 
the  Stat,  of  Mary,  which  expressly  mentions  such  as  are  in  ^,-^"ibid.  I3a) 
aobstance  accessaries  before,  and  doe&  not  mention  receirera.  poat  k.  %5. 

VII.  High  Treason  against  the  King^s  Officers. 

.  By  the  25  Ed..  3*  ^^  If  a  man  slay  the  chancellor,  trea^        \  27, 
sorer,  or  the  king's  justices  of  irne  bench  or  the  other,  JTi^A  Treawn 
justices  in  eyre,  or  justices  of  assize,  and  all  other  juatioea  ^^"^*q^ 
asaij^ned  to  hear  and  determine,  being  in  their  places,  doing  S5  £d.  Set.  5. 
their  ofices,''  it  is  declared  high  treason*  ^  ^ 

By  the  7  Ann.  c.  21.  s.  8.  to  slay  any  of  the  lords  of  sea-  7  Ann.  c  3L 
aiona,  or  justiciary  of  Scotland,  in  the  exercise  of  their  office,  **  ^ 
is  high  treason. 

,  1st.  The  statute  of  Edward  3.  extends  to  no  other  officers  '^owhom  it  «ri" 
of  state  but  those  who  arf  expretoly  mentioned;  and  therefore  $  inst  18. 
the  lord  steward,  constable,  or  marshal  are  not  included.       }  5*^*/ ^iJ*  ^^-^ 

"1  Hawk.  ch.  17. 

It  may  seem  (extraordinary  that  die  lord  treasurer  should  «.  47. 
be  the  only  officer  of  stale  named  among  the  other  high  legal 
o$cers,  who  seem  to  have  been  the  principal  at  least,  if  not 
(as  I  think  they  were)  the  sole  objects  of  regard.    Bat  the  20  Ed.  3  c  &  - 
lord  treasurer  seems  to  have  been  named  on  accoofit  of  the  ^  12. 
judicial  part  of  his  office  mixing  with  that  of  the  other  judges,  21  H.  &  c.  20. 
which  was  n^t  inconsiderablft,  as  appears  by  several  statutes*  j  ^^  ^2* 
The  exchequer  too  was  the  great  repository  of  reqcn-ds,  which  a  inst.  la 
.re.  broug^  and  laid  up  in  the  treasury  there,  of  which  he  ^'^P^^^ 
d  the  superiatendancc,  from  the  other  courts  at  Westmioh 
er»    Lord  Hale  doubts  whether  dispatching  business  in  the 
asurer's  house  be  in  his  fhceg  and  both  he  and  Lord  Coke 
jms  tp  confine  it  to  sitting^  in  coinrts,  as  he  does  in  the 

court  •  • 
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Ck.  II.  §^.   eomt  ot  exditquer^  or  exchequer  chamber*  <)t  as  he  did  m 
^^^^^  the  star  chamber  while  that  court  fttood*    The  statute  has 
g»y#  -^^^Laho  beefi  said  to  extend  to  Justices  of  nxtk  jKiuSi  aiid  gaol 
HnST^'*  Sfttid!  ^^'^^^'y*  ^"^^  ^^^  to  justices  of  the  peace, 
ing^  46.1  Hsle,  231. 

1  MS.  Sum.  22.  It  is  said  by  good  authority,  that  among  the  judges  lh» 
r"^  H^omNT  '^^^^^  ^^  ^'^  exchequer  are  iiicluded^becattse  m  the  same 
Resdifie,  4a  predicament  with  the  other  jud^s.  Mr.  Justice  BbuJcsKme 
And  ^<£1bw^  *"**  indeed  delivered  a  diflei<ent  opinion,  and  cited  Lord 
rington  on  the  Hale  in  support  of  it ;  but  the  latter  takes  ko  particular  ao* 
SMiHes,  isr.  ^^  Qf  ^^3  case,  but  merely  states  generally^  that  die  statute 
Ut  mpra.  extends  to  no  other  officers  than  those  named^  referring  to 

the  officers  of  state  above  mentioBed* 
5£liz.c.  18.  The  Stat.  B  of  Eliz*  c*  IB.  having  dedared  the  office  of 

4BUc.Com  84^^^^  keeper  to  be  the  same  to  all  intents  as  if  he  were  lord 
4  Inst  84  8a  chancellor,  it  sterns  that  the  lord  keeper,  at  least  when  there 
1  MS.  Sum.  22  jg  ^q  lord  chancellor,  is  within  die  act.  And  as  the  office  of 
c21.  commissioners  of  the  great  .sed,  when  it  happens  to  be  in 

commission,  is  by  statute  declared  ID  be  die  same,  and  the 

commissiotters  to  have  the  same  jurisdiction  and  privileges 

as  the  lord  chancellor,  they  also  seem  to  be  within  the  act. 

1  Hale,  231.       g^  ^^^  ^^  commissioners  of  the  treasury,  for  lliey  haive  not 

the  same  power  as  the  lord  treasurer,  and  therefore  their 
post  8.  3a         office  is  not  the  same.    But  some  other  officers  are  included 

in  other  statutes,  which  will  be  presently  mentioned. 

(  98.  s.  The  protection  of  the  act  is  o«Iy  during  Ike  times  that 

At^x^tst  Time,  the  several  officers  above  named  are  in  the  actual  execution 
3  Inst  la  ^^  ^c*'^  respective  offices;  that  is,  sitting  judicially  in  their 

1  Hale,  232.      places  in  the  king's  courts,  where  they  usually  or  by  acljoump 

ment  sit  in  the  administration  of  justice;  for  there  they  re» 
present  the  kmg^s  person.*  And  Lord  Hale  extends  it  to  the 
lord  chancellor's  house,  when  the  seal  is  open  there,  and  to 
'  the  hearing  of  causes  in  his  chamber,  where  he  says  use  has 
sufficiently  obtained  to  give  it  the  style  idft$ant  ma  <^ce» 

)  29.  3.  The  stat.  of  £d.  3«  is  also  confined  to  the  case  of  kUling 

Killing.  such  officers,  and  extends  not  to  a  wounding  or  attempt  to 

1  Hawk  ch.  17.  ^^^^'  unless  death  afterwards  ensue  from  it.  Yet  the  mere 
s-  A7.  striking  or  assaulting  them  in  the  execution  of  their  office  is 

3  Inst  40.        ^  great  misprision,  for  whidi  in  some  cases  of  aggravaftton 

the 
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the  offender  may  lose  his  hand.    But  if  miiny  conspire  to   Ch.  II.  i  29. 
kill  any  such  officer,  and  one  actually  accomplish  it,  it  seems  ^^^y^*^*  ^<^  »A« 
treason  in  all.  Kin^U  Officer.. 

By  the  act  of  3  H.  7.  c.  14.  the  mere  "  compassing  by  ^  **• ''• «.  14. 
any  of  the  king's  sworn  servants  named  in  the  cheque-roll  of  km.  ^'^*'^ 
his  household,  under  the  state  of  a  lord,  with  any  person,  to  kill  ^  ^^st.  37. 
Ae  kinfg,  or  any  lord  of  the  realm,  or  other  person  sworn  to         ^ 
the  king's  council,  or  the  steward,  treasurer,  or  comptroller 
of  the  king's  household,"  is  made  felony,  but  wUh^n  clergy. 
According  to  Lord  Coke,  the  conspiracy  must  be  plotted  to 
be  done  widiin  the  king^s  household.  But  the  trial  of  offend- 
ers under  this  act  being  before  a  peculiar  jurisdiction  com- 
posed of  officers  of  the  household,  there  is  less  occasion  to  say 
more  of  it,  being  extraneous  to  the  object  of  this  treatise. 

By  Stat.  9  Ann.  c.  16.  (which  was  made  on  occasion  9  Ann.  c.  l^ 
of  Mr.  Secretary  Harley  being  stabbed  by  Anthony  Guiscard,  ;^'^^i[i^/^ 
who  was  dien  under  examination  before  the  privy  council,) 
it  18  enacted,  ^  that  if  any  person  shall  unlawfully  attempt 
to  kill,  or  shall  unlawfully  assault,  strike,  or  wound  any  privy 
counseBor  in  the  execution  of  bis  office,  in  coimcil,  or  in  any 
committee  of  council,  he  shall  on  conviction  be  declared  a 
felon,  and  suffer  death  without  benefit  of  clergy/' 

VIII.  High  Treason  in  respect  of  the  Coin. 

As  to  offences  against  the  coin,  some  of  which  amoimt  to        k  3q^ 
high  treason,  I  riudl  treat  of  them  altogedier  in  another    Cbin. 
place;  contenting  myself  here  with  enumeratipg  the  several  post  ch.  4. 
statutes  by  which  offences  of  this  description  are  made  high 
treason;    which  afe  25  Ed.  3.  st.  5.  c.  2.    1  M.  St.  2.  c.  6.  Tid^l Hale, 340. 
1  fc  2  Ph.  &  M.  c.  11.   5  Eliz.  c.  11.    18  Eliz.  c.  1.   5  &  ^'^;  ^'''^• 
9  W.  3.  c  26.  r  Ann.  c.  25.  15  Geo.  2.  c.  28,  &c. 

JX«  In  respect  of  Papists. 
The  ninth  class  of  offisnces  agunst  the  allegiance  and  4uty        ^  QU 
of  the  subject  to  the  crown  relates  to  papists.    These,  soPi^tts. 
T  as  they  relate  to  religious  mauers,  being  in  a  manner  ^g^^^*^*'^^' 
rownobsolete,  I  shall  barely  refer  to  the  mention  which. has  4  Blac.  Com.  87- 
ready  been  made  of  them  in  the  preceding  chapter.  They  J^Hawk.  ch.^ir. 
iepend  npon  statutes  passed  in  the  reig&s  of  Elizabeth  and  a.  ri,  he. 
ones  the  first,  and  were  consequent  upon  the  then  recent  ^^  P^^'  *'  ^' 
eparation  of  the  church  of  England  from  the  see  of  Rome. 

N  These 
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Ch.  II.  J  31.    These  animosities  are  now  happily  buried  in  oblivion  iira 
Fafiitu.       more  enlightened  age,  and  under  better  auspices. 

M2.       X.  High  Treason  f  &fr.  against  the  Protestant  Succession. 

Protettant  SuC' 

ceuion.  Another  principal  branch  of  this  offence  is  that  which 

12&i3W.ac.2.c^^ccrn8  the  present  protestant  succession  to  the  crovm,  as 
Vide  4  BUc.  modelled  by  the  act  of  settlement,  to  which  I  have  before 
ante,  s.  5.  adverted.  To  secure  which  it  is  enacted  by  the  statute  1  Ann* 

iHawk.  ch.  17.  st.  2*  c.  17.  s.  3.  that  if  any  person  shall  endeavour  to  de- 
1  Ann.  ^  2.  prive  or  hinder  any  person,  being  next  in  succession  to  the 
c.  17  8. 3.  crown  for  the  time  being,  according  to  the  limitations  of  the 

St  2!^c?2^  12  *^^  ^^  settlement,  from  succeeding  to  the  crown,  and  shall 
and  13  W.  3.  maliciously,  advisedly,  and  directly  attempt  the  same  by  any 
^'  ^'^  overt  act  or  deed ;  such  offence  shall  be  adjudged  high  trea- 

son; and  the  offenders  therein,  their   abettors,  procurers, 
and  comforters,  knowing  the  ssdd  offence  to  be  done,  on 
conviction  or  attainder  shall  be  adjudged  traitors. 
6  Ann.  c.  7.  By  Stat.  6  Ann.  c.  7.  If  any  person  shall  maliciously,  advised- 

i.  1  &  2.  ly,and  directly,  by  writing  or  printing,  maintain  and  affirm  that 

any  other  person  hath  any  right  or  title  to  the  crown  of  this 
realm,  otherwise  than  according  to  the  acts  of  settlement,  or 
'    that  the  kings  of  this  realm,  with  the  authority  of  parliament, 
are  not  able  to  make  laws  and  statutes  to  bind  the  crown  and 
the  descent  thereof,  such  person  shall  be  guilty  of  high  trea- 
son; and  those  who  maliciously  and  directly  affirm  the  same, 
by  preaching,  teaching,  or  advised  speaking,  shall  be  guilty 
of  a  prsemunire.    The  st.  13  Eliz.  c.  1.  had  before  made  a 
similar  provision. 
17  Geo.  2.  c  39.      By  St.  17  Geo.  2.  c.  39.  If  any  subject  of  the  crown  shall 
CorreMpondin^     hold  any  correspondence  with  the  sons  of  the  pretender,  or 

sntth  the  Pre-       .  ,^         .  ,  ,  ,  i       i  i    «  . 

tendcTy  isfc.         knowmgly  witli  any  person  employed  by  them,  or  shall  remit 

or  pay  any  money  for  their  use  or  service,  he  shall  be  guilty 
of  high  treason.  And  any  of  the  pretender's  sons  attempt- 
ing to  land  in  Great  Britain  or  Ireland  shall  stand  and  be 
adjudged  attainted  of  high  treason. 

As  a  further  security  for  the  blessings  of  the  protestant 
government  and  succession,  a  variety  of  statutes  have  from 
time  to  time  been  passed,  requiring  the  oaths  of  allegiance 
and  supremacy  to  be  administered,  sometimes  in  the  cases 
of  suspected  persons,  but  principally  in  the  instance  of  per- 
sons taking  public  offices  or  trusts.  Most  of  these  have  been 

already 
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tdready  noticed  in  the  preceding  chapter;  and  further  men-    Ch.  II.  J  32. 
ti<m  of  them  will  occur  when  I  treat  of  offences  relatinsr  to  ^otettant  Sue- 

such  offices.  __^ 

* 

XL  Seducingy  or  attempting  to  seduce  others  from  their 
Allegiance  and  Obedience  to  the  Crown, 

Another  and  not  less  important  class  of  offences  than        ^  33. 
many  of  the  foregoing  is  that  of  withdrawing  or  attempt-  Withdrtming  or 
ing  to  withdraw  others  from  their  allegiance  to  the  crown,  ^^^{J'^^^^ 
and  their  obedience  to  the  king's  lawful  commands  in  their  their  Allegiance 
several  stations.    In  all  cases  falling  within  the  legal  notion  ^^^'  ^^' 
of  compassing  the  king's  death,  any  attempt  of  this  sort, 
though  no  act  be  done  in  consequence  thereof,  will  amount, 
as   was  before  sheMm,  to.  high   treason,    within  the  stat* 
25  £d«  3.  But  there  are  some  other  statutes  relative  to  this 
matter   well   worthy   of  particular   notice.     By   the    stat.  23  EUz.  c.  L 
23  Eliz.  c.  1.  ^*  If  any  one  shall  have  or  pretend  to  have  J;  2- 
power,  or  shall  by  any  ways  or  means  put  in  practice,  to  353. 
absolve,  persuade,  or  withdraw  a  subject  from  his  natural 
obedience  to  the  crown,  or  to  withdraw  him,ybr  that  intenty 
from  the  religion  established  by  the  queen's  authority  within 
her  dominions,  to  the  Romish  religion,  or  to  move  him  to 
promise  any  obedience  to  any  pretended  authority  of  the  see 
of  Rome,  or  of  any  other  prince,  state,  or  potentate,  to  be 
had  or  used  within  the  queen's  dominions,  or  shall  do  any 
overt  act  to  that  intent  or  purpose;  or,  if  any  person  shall 
by  any  means  be  willingly  absolved  or  withdrawn  as  afore- 
said, or  willingly  be  reconciled,  or  shall  promise  obedience 
as  aforesaid;  every  such  person,  his  procurers,  and  coun- 
sellors thereunto,  being  thereof  lawfully   convicted,  shall 
suffer  and  forfeit  as  in  cases  of  high  treason." 

It  seems  the  bare  pretending  to  such  a  power,  without  1  Hawk.  ch.  17. 
any  further  endeavour  to  persuade  persons  from  their  alle-  *'jj^g  c^™" 
glance,  or  the  bare  endeavour  so  to  persuade  without  pre-  Sar.  3. 
tending  to  such  power,  is  within  the  act. 

By  s.  3.  of  the  same  act,  aiding  or  maintaining  of  such 

offenders,  knowing  the  same,  or  concealing  any  such  offence 

>r  20  days  after  knowledge  thereof,  without  disclosing  the 

^ame  to  some  justice  of  peace  or  other  high  officer,  is  made 

misprision  of  treason. 

In  later  times  the  same  species  of  offence  has  taken  another  Endeavouring  to 
and  not  a  less  perilous  shape;  and  it  has  been  found  necessary  *saibr9.^*  ^ 

to 
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Ch.  n.  %  33.  to  pass  an  act  for  the  better  prevention  and  punishment  ot 
J^^;^^^^^  attempts  to  seduce  the  army  and  navy  from  their  duty  ani 
SaiLort.  allegiance  to  his  majesty.     For  which   purpose  the    stat. 

37  Geo  3  c  70  *^^  ^*  ^'  ^*  ^^*  ^^  enacted,  *\That  any  person  who  shall 
Continued  by  se^  maliciously  and  advisedly  endeavour  to  seduce  any  "person 
vend  actsOaatly  gerving  in  the  king's  forces,  by  iea  Or  hnd,  from  his  duty 
G.  a  c.  16.)  to  ai^d  allegiance  to  his  majesty,  or  to  incite  or  stir  up  any  such 
■ix  weeks  after  person  to  commit  any  act  of  mutiny,  or  to  make  or  endeft- 

the  commence-  ^  •  ^      ,  ,  -  , 

mentofthethen^our  to  make  any  mutmous  assembly,  or  to  commit  any 
next  sessions,    traitorous  or  mutinous  practice  whatsoever,  shall,  on  con*- 

viction  of  such  offence,  be  adjudged  guilty  of  felony  without 

Trial  in  any       benefit  of  clergy."    And,  by  s.  2.  any  such  offence,  whe4» 

'^'  ther  committed  in  England  or  on  the  high  seas,  may  be  tried 

before  any  court  of  oyer  and  terminer  or  gaol  delivery  for 

any  county  in  England,  as  if  the  offence  had  been  therein 

committed.    Provided  (s.  3.)  that  no  person  tried  and  ac» 

quitted^  or  convicted  under  this  act,  shall  be  liable  to  be 

tried  again  for  the  same  offence  or  fact,  as  high  treason  or 

misprision  of  treason,  nor  shall  this  act  prevent  the  trial  of 

any  person  as  for  higH  treason  or  misprision  of  treason,  who 

has  not  been  tried  for  the  same  fact  under  this  act. 

Fuller's  case.         Richard  Fuller  was  indicted  on  the  above  act;  and  the 

2;  ®*  J"l^»,  ,    indictment  stated  that  the  Defendant,  after  the  passing  of  the 

1797,  cor.  Bui-  j      i-i      •  •       r  .         -^  q  -^   r 

ler,  J.  MS.  JuA  ^^t,  and  whust  it  was  m  force,  to  wit,  on,  &c.  with  force 

and  arms,  at,  &c.  ^^  feloniously  did  maliciously  and  ad- 
visedly endeavour  to  seduce  one  Mathew  Lowe,  he  the  said 
M.  L.  then  and  there  being  a  person  serving  in  his  majesty's 
forces  by  land,  from  his  duty  and  allegiance  to  his  said 
majesty ;  against  the  form  of  the  statute,"  &c.  7he  second 
count  was,  for  that  the  Defendant  ^^  feloniously  did  mali- 
ciously and  advisedly  endeavour  to  incite  and  stir  up  the  said 
M •L.,hethe  saidM.L.  then  and  there  being  a  person  serving, 
&c.  to  commit  an  act  of  mutiny,  and  to  commit  traitorous  and 
mutinous  practices,  against  the  form  of  the  statute,'*  &c. 
After  conviction  a  question  was  reserved  for  the  opinion  of 
the  judges,  Whether  the  indictment  were  good  in  this  gene- 
ral form?  or.  Whether  it  ought  not  to  have  stated  how  and 
by  what  acts  the  prisoner  endeavoured  to  seduce  the  soldier? 
The  case  involving  some  difficulty,  it  was  afterwards  argued 
in  the  exchequer  chamber  before  all  the  judges  (except 
Vide  the  same  Buller,  J.  who  \f  as  indisposed),  and  all  those  who  were 
'the  chapter  on  assembled  held  the  indictment  to  be  sufficient.  This  opinion 
Form  or  Indict- was  grounded  upon  consideration  of  many  precedents  m 

Tremain 
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Tremaiii  of  thie  like  general  import,  and  oh  the  nature  of  Ch.  li.  $sa 
the  oflfence  itself,  created  by  the  act  of  parUament  in  the  "^t^^  <»  any 
terms  laid  in  the  indictment*  ^"^' 

XII.  Desertion  from  the  King^s  Forces. 

The  last  offence  more  immediately  against  the  allegiance        ^  M. 
due  to  the  crown,  though  not  amounting  to  high  treason,  ^sertion. 
is  de^rtion  from  the  king^s  armies.  This,  whether  by  land  4  bI^'.  ^^g,, 
or  sea,  in  England  or  abroad,  is  by  several  ancient  statiites,  1^- 
and  particularly  by  the  stats.  18  H.  6.  c.  19.  7  H.  r.  c.  1.  J  Sjll^i.^ch!  48. 
3  H.  8.  c.  5.  and  5  Eliz.  c.  5.  made  felony,  and,  under  s-  ^  9. 
certain  circumstances,  without  benefit  of  clergy;  and  the2&3£d.  6. 
Stat.  2  &  3  Ed.  6.  c.  2.  renewed  by  stat.  4  &  5  W.  &  M.  c.  3. 
c  23.  takes  away  clergy  generally  from  deserters  in  time  of  ^  ^*^*  ^'  |" 
war.  And  die  offence  is  made  triable  by  the  justices  of  every  3  H.  a  c  5. 
shire.    These  statutes  are  also  levelled  against  soote  other 
inferior  military  offences,  which  are  punishable  as  inisde* 
meanors;  but  they  are  altogether  fallen  into  disuse,  as  well 
on  account  of  the  manner  of  retaining  soldiers  therein  re- 
ferred to  being  no  longer  adopted,  asbecause,  since  the  annual 
acts  for  punishing  mutiny  and  desertion,  a  more  compendious 
and  convenient  system  of  military  coercion  has  obtained. 

By  the  stat.  1  Geo.l.  c.  47.  If  any  person  (otherthaninlisted  1  Geo.  1.  c4/. 
soldiers,  who  are  already  punishsd>Ie  by  law  for  such  offence} 
shall,  in  Great  Britain,  Ireland,  Guernsey,  or  Jersey,  perstiade 
or  procure  any  soldier  to  desert,  he  shall  forfeit  40^  to  be  re- 
covered by  any  informer;  and,  if  he  has  not  property  to  that 
amount,  or  from  the  heinous  circumstances  of  die  crime  it 
shaUbe  thought  proper,  the  court  before  whom  he  is  convicted 
shall  imprison  him  not  exceeding  sixmonths,  and  also  adjudge 
him  to  stand  in  the  pillory  for  one  hour  in  some  market 
town  next  adjoining  to  the  place  where  the  offence  was  com- 
mitted, in  open  market  there,  or  in  the  market  town  itself 
where  the  offence  was  committed.  By  s.  2.  the  prosecution 
must  be  commenced  within  six  months  after  the  offence. 

^f  Accomplices^  and  when  they  may  he  put  on  their       §  zs. 

Trial. 

I.  It  is  generally  said,  that  in  high  treason,  whether  ztMlPrinupaU. 
ommon  law  or  by  statute,  there  are  lio  accessaries,  but  all  \  jf^wkTSi  17^ 

re  principals ;  and  that  whatever  will  make  a  man  accessary  s.  39.  cb.  30. 

before  2  H»^-«h.29: 

Fo6t  341  346.   1  Hale,  314  239. 323.  32a  613.  3  Inst  16. 138.  Staun£  40.    Kel  S3: 
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Ch.  IL  J  35.   before  or  after  in  felony,  wiU  make  him  a  principal  in  trea- 
^Sn*^*    son,  and  that  nothing  less  will.   And  this  is  true,  both  vith 

\ — respect  to  new  as  well  as  old  treasons,  if  it  "be  taken  with 

respect  to  the  oiFence  itself,  or  the  offender  after  conviction; 
but  with  two  exceptions: 
l«f  Zsccifition  as  1st,  With  resfiect  to  receivers  of  such  as  counterfeit  the 
ai^j?"'*^*"  ^^^  ^^  money;  concerning  whom  there  is  a  difference 
VidelHt^e^237.of  opinion,  whether  they  are  guilty  of  more  than  mis- 
1  lUwk!  df^ir  P"*^^°  ^f  treason.  Though  in  all  other  treasons  against 
•.  55.  the  king  within  the  stat.  25  Ed.  3.  the  offence  of  receiv* 

Coder's  c  ^  ^^^^  ^  traitor  knowingly  makes  the  receiver  also  a  trsutpr. 
Dy.  296.  a.  '  I  do  not  find  the  grounds  of  this  distinction  any  where 
I  plainly  stated*  But  what  seems  to  have  led  to  it  is  the  opi- 

3  Inst  1&  T^i^^  hinted  at  by  Lord  Coke,  as  entertained  by  some,  that 

the  offences  of  counterfeiting  the  seals  and  the  coin  were 
only  felonies  at  common  law;  or  if,  according  to  the  better 
opmion,  they  were  treasons,  yet  they  were   admitted  to 
1  Hale,  181.      clergy,  which  Lord  Hale  says  was  formerly  allowed  in  some 
^»*-  cases  of  treason;   and  certainly  it  was  allowed  in  these, 

rington  on  the  The  last-mentioned  author  in  another  place,  speaking  qf 
States,  273.  counterfeiting  the  seals,  says,  that  at  common  law  the 
fc  323.  n.  offence  was  treason  or  felony,  according  to  the  king's  plea- 

sure to  indict  for  either.  But  even  if  the  indictment  were 
laid  proditorie,  it  was  treason  of  an  inferior  kind,  a  kind  of 
petty  treason,  as  he  says,  in  comparison  to  those  of  com« 
passing  the  king's  death,  levying  war,  or  adhering  to  his 
4 BUc.  Com.  89. enemies;  which  <^inion  is  adopted  by  Mr.  Justice  Black- 
stone.  That  there  was  a  manifest  distinction  between  them 
appears  ftt>m  the  difference  of  the  judgment  at  common 
1  Hale,  223. 351.  hiv  between  the  treasons  for  counterfeiting  the  coin  and 

seals,  and  those  of  a  superior  kind*  It  seems  doubtful  whether 
Vide  1  Hale,  the  stat.  25  £d.  3.  was  not  in  one  respect  introductive  of  a 
220. 227.  jj^^  treason,  which  was  not  such  at  common  law,  namely, 

as  to  the  bringing  of  foreign  money  into  the  realm;  but 
1  Hale,  224      this  is  considered  as  subject  only  to  the  same  judgment  as 

other  treasons  relating  to  the  coin:  and,  at  least,  in  other 
Ibid.  220, 1.      respects,  it  must  be  considered  that  the  statute  was  not 

intended  to  enhance  the  crime  or  punishment  of  treason; 
for  the  judgment  in  the  case  of  the  coin  remains  as  it  did 
before  at  common  law.  If  then  the  offences  of  coun- 
terfeiting the  coin  and  seals,  admitting  them  to  be  treasons 
at  common  law^  were  clergyable;  and  that  statute  was  in 

general 
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general  a  restraining  statute,  and  not  deemed  to  enhance   Ch.  II.  $  35* 
the  crime  of  treason  beyond  the  letter  of  it;  and  as  receivers   ^*^*^^7* 
cannot  be  indicted  for  die  act  of  counterfeiting^  8cc.  within 
the  words  of  that  statute,  by  force  of  which  they  would  be 
ousted  of  clergy,  as  all  other  kind  of  aiders  to  treason  may,  l  Hale,  23& 
but  must  be  indicted  specifically  for  the*  receipt;  so  it  mayP*'**' 
be  argued  diat  by  force  of  that,  which  was  a  re8trai]^i  ^ 

ing  statute,  receivers,  who  do  not  come  expressly  within 
the  words  or  necessary  implication  of  it,  shall  not  thereby 
be  subjected  to  greater  penalties  than  they  were  liable  to 
before  the  passing  of  it.    And,  as  there  is  no  such  thing  at 
this  day  as  clergyable  treason,  therefore,  as  Lord  Hale  says,  ibid.  237. 
though  the  more  probable  opinion  may  be  that  such  receivers 
are  traitors  (and  so  he  states  them  to  be  in  one  part  of  the 
Summary),  yet  the  more  merciful  opinion  is  against  such  a 
construction*    According  to  the  latter  opinion,  the  case  of  Vi.  h^a. 
John  Conier,  who  was  convicted  upon  an  indictment  ^^^^^\^^^^* 
traitorously  receiving  and  comforting  J.  F»,  knowing  him  to 
have  traitorously  counterfeited  the  coin,  &c.  was  considered 
to  be  only  misprision  of  treason;  and  he  was  at  length  par« 
doned.    It  is  evident,  however,  from  the  statement  of  the 
reporter,  that  the  case  did  not  pass  without  doubt.    And 
it  must  be  admitted,  that  the  best  modem  authorities  have  3  MS.  Sum.  189. 
adopted  the  stricter  construction  of  the  two;  considering  it^Q™®*' 
as  a  necessary  one  resulting  from  the  general  rule  of  law.  Sum.  137. 
that  whatever  will  make  a  man  accessary  before  or  after  in  ^J^^  *'  ^^' 
felony  will  make  him  a  principal  in  treason;  and  that  the 
St.  25  Ed.  3.  having  declared  these  offences  to  be  high  treason, 
the  consequence  follows  of  course.  It  seems  also  to  be  greatly 
strengthened  by  this  consideration,  that  otherwise  the  receipt 
of  a  common  felon  would  be  a  higher  offence  than  the  receipt 
of  a  traitor  of  this  kind,  which  appears  to  be  incongruous.    I  Vidt  2  Hawk, 
have  contented  myself  with  stating  how  this  question  stainds,  <^  ^-  *•  ^ 
and  shall  forbear  to  advance  any  direct  opinion  of  my  own. 
As  to  what  shall  make  a  man  a  receiver  or  maintainer 
treason,  this  follows  the  general  rule  in  cases  of  fe- 
ly,  to  which  I  refer.    Thus  much,   however,  may  be 
werved  in  respect  of  counterfeiters  of  the  coin,  that  the  Oliyer's  case» 
re  uttering  of  false  money,  knowing  it  to  be  so,  is  J^^tp^ll'^lio 
.ch  a  maintaining  of  the  counterfeiter  as  will  amount  to  1  MS.  Siim.  96. 
reason,  but  merely  a  misprision:   yet,  if  this  were  done  J  U**®'^^ J- -^ 
/ith  knowledge  of  the  coiner,  or  in  concert  with  him,  it  g.  56. 

was 
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Ctk.  II.  $35.   vaa  nded  in  Oliver's  case  to  amount  to  treason*   If  it  were 
^^^*^^!^    '  done  in  consequence  of  afi  agreement  with  the  cpvmterfeiter 

before  the  cofrnterieifingt  it  makes  the  utterer  an  aider  $md 

^bettor;  if  done  after,  he  is  a  receiver  and  mainfainen    . 
16  Geov  2.  c  31.      The  stat«  16  Geo*  9*  c.  31.  has  further  provided^  that  the 
'^^^^•^^^'"^mere  aiding  or  assistiifg  any  priscmer,  convipted^  atuinted^ 
Ciutody.  or  committed  fii>r  hig^  treason,  to  make  his  escape,  thbugh 

no  escape  be  actually  made,  shall  be  liable  to  transportation 

for  seven  yeairs. 

^  36.  3.  Hie  secoB4  exception  to  the  general  rule,  that  all  are 

Ante,  p.  94*  principals  in  ireaseny  is  where  the  special  penning  of  any  ^ct, 
Wordh^tflm  creating  a  new  treason,  leads  to  a  different  construction; 
LaioM.  whereon  it  is  U>  be  observed  that  Uie  construction  has  in  gene- 

1  Hale^235  6.  ^  ^^^'^  ^^^  Csvour^/ble  in  esduding  ii^^ereceive]|;s  or  com- 
33a  33a  ^7^  ferters  after  the  Ccbct,  not  jiamed  in  such  act,  from  the  penal- 
ties of  high  tneason,  if  others  who  n^y  be  considered  as  ac- 
cessaries before  or  at  the  fact  .^ruc  ejq>ref^.ly  named.  This  is 
founded  upon;the  princi^e  thatjexpressumfacU  cessare  taci- 
turn. And  it  has  been  applied  to  sytatutes  where  even  the 
word  aiders  was  used,  when  jpined  with  such  words  only  as 
imported  a  cons^t  to  the  offence.  But  even  in  the  case  of 
new-created  treason,  he  who  rescues  the  traitor  from  prison, 
or  suffers  him  voluntarily  to  escape  from  his  lawful  custody, 
though  not  expressly  named  in  the  statute,  is  yet  a  traitor 
by  a  necessary  construction  of  law  upon  the  act  itself*  in 
the  same  manner  as  offenders  of  the  like  sort  were  punish- 
able at  common  law  as  traitors,  and  still  continue  so  though 
not  named  in  the  stat.  S5  £d«  3* 

II.  Next,  as  to  the  Evidence  affecting  Accomplices. 

^  S7.  As  it  happens  more  frequently  in  trials  for  this  thai\  for 

jrwdoMv  <^act'  any  other  offence,  that  the.nds  of  some  of  the  tonspira^rs, 
tng  m  concert'     j^  ^^  absence  <rf  the  others,  are  given  -in  .evidence  against 

them,  it  may  be  worth  a  more  particular  inquiry  in  what 
mauier  the  rule  is  api^ied. 

In  this,  as  in  other. oases  founded  in  cpnspins^y,  0ie  con- 
spiracy or  agreement  am<mg.  several  tp  act  in  concert  toge- 
ther for  a  particular  end  must  be  e9tablished  by  proof, 
t>efore  any  evidence  can  be  given  of  the  t^ts  of  any  person 
not  in  the  presence  of  the  priacmer.  And  this  mu9t9  gene- 
rally 
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raDy  ^waking,  be  doae  l?y  evidence  of  the  party's  own  act^,   Ch.  U.  f  ST. 
and  cannot  be  collected  from  the  acts  of  others,  independent    Accomplice*, 
of  his  own;  as  by  e]q>ress  evidence  of  the  fact  of  a  previous      '^^*^^^- 
conspiracy  together,  or  of  a  concurrent  knowledge  and  ap- 
probation of  each  other's  acts.    But  it  n^ay  also  be  done  by 
evidence  of  the  acts  of  the  prisoner,  and  of  any  other  with 
whom  he  is  attempted  to  be  so  connected,  concurring  together 
at  the  same  time  and  to  the  same  pujpose  or  particular  object* 
And  here  the  evidence  of  a  con^iracy  is  more  or  less  strong, 
according  to  the  pubjici^  or  privacy  of  the  object  of  such 
concurrence,  and  the  greater  or  less  degree  of  similarity  in. 
the  means  employed  to  effect  it.     The  more  secret  the  one, 
and  the  greater  the  coincidence  in  the  other,  the  stronger 
is  die  evidence  of  a  conspiracy.    Where  it  appeared  that  Kel.  19. 
there  was  a  conspiracy  to  levy  war  in  the  North-Riding  of  ^^  ^^'  ^• 
Yotiuhire,  and  that  there  waa  at  the  same  time  a  similar 
coQspmicy  in  the  West-Riding,  in  which  latter  only  it  took 
place;  and  it  did  not  appear  that  tbo^e  in  the  Nordi-Riding 
agreed  to  the  insuirection  in  the  West,  or  that  they  knew 
any  thing  of  it:  it  was  agreed  that  the  former  could  not  be 
implicated  in  the  acts  of  the  latter.    And  yet  the  acts  of 
both  concurred  at  the  same  time  to  the  same  general  object; 
namely,  an  insurrection  against  the  government.    In  the 
case  of  the  Earl  of  Southampton,  in  that  of  Purchase,  and  vide  ante,  p.  59. 
some  others  which  have  occurred,  there  was  an  actual  pre-  ^^^  216. 
sence  and  particular  co-operation  and  aiding  in  the  very 
acts  of  rebellion;  and  therefore  they  fell  under  a  different 
consideration^ 

But  when  the  connection  between  the  parties,  by  one  or        (38. 
other  of  the  means  above  mentioned,  is  once  established;  q{^^  of  one  Con- 
which  the  court  must  \n  the  first  instance  judge,  previous  *^^tut  all!     ^ 
to  the  admission  of  any  consequential  evidence  to  affect  the 
prisoner  by  the  acts  of  others,  to  which  he  was  not  a  party 
or  privy;  then  whatever  is  done  in  pursuance  of  that  con- 
spiracy by  one  of  the  conspirators,  though  unknown  perhaps 
to  the  rest  at  the  time,  is  to  be  considered  as  the  act  of  all. 
This  must,  however,  be  understood  with  those  distinctions 
which  obtain  between  principal  and  accessary  in  felony,  in 
respect  to  the  extent  of  their  liability  for  each  other's  acts; 
so  far  as  those  distinctions  are  applicable  to  treason  and  mis- 
demeanor, where  all  who  take  part  are  principals.  If  several  Kel  19. 

O  persons  ^^"^^- 
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Ch.  11.  $  38.    persons  agree  to  levy  war,  some  in  one  place,  and  some  in 

Accomplicet.    another,  and  one  party  do  actually  appear  in  arms,  this  is  a 

L— levying  of  war  by  all,  as  well  those  who  were  not  in  arms  as 
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those  who  were,  if  it  were  done  in  pursuance  of  the  original 
concert:  for  those  who  made  the  attempt  were  emboldt^ned 
by  the  confidence  inspired  by  the  general  concert,  and  there- 
fore their  particular  acts  are  in  justice  imputable  to  all  the 
rest.    But  suppose  a  conspiracy  to  levy  war  and  a  plan  of  ope- 
rations settled,  and  those  to  whom  the  execution  of  them  is 
committed  afterwards  see  occasion  to  vary  in  certain  particii-' 
lars  from  the  original  plan,  which  is  accordingly  done  un« 
known  to  some  of  the  conspirators:  yet  I  conceive  that  if  the 
new  measures  were  conducive  to  the  same  end,  and  that  m ' 
substance  the  original  conspiracy  were  pursued,  they  all  re- 
main responsible  for  each  other's  acts. 
Rex  V.  Home        Upon  the  trial  of  John  Home  Toolce  for  high  treason 
Tooke^O.  B^^   much  of  the  sort  of  evidence  to  which  I  have  alluded  was 

given.  The  indictment  was  for  compassing  the  king's  death ; 
and  the  overt  acts  charged  were  in  substance,  that  the  pri- 
soner with  several  others  named  conspired  to  procure  a  con- 
vention to  be  called  to  usurp  the  powers  of  government, 
depose  the  king,  and  subvert  the  constitution.  In  support  of 
which  the  counsel  for  the  crown  read  the  minuted,  (being  first 
verified  to  be  true  minutes  of  their  proceedings,)  of  two  so- 
cieties or  voluntary  associations  of  persons  calling  themselves 
the  fiociet}'  for  constitutional  information,  and  the  London 
corresponding  society,  of  the  former  of  which  the  prisoner 
was  a  member:  and  also  various  letters  addressed  from  simi- 
lar societies  in  different  parts  of  the  country  to  the  secretaries 
of  these  societies,  found  in  their  possession  or  in  that  of  the 
members  of  the  other  societies  who  corresponded  with  them. 
To  the  reception  of  this  body  of  evidence  there  was  some 
opposition  by  the  counsel  for  the  prisoner.  But  the  court 
ruled  that  all  these  papers,  and  the  acts  of  persons  engaged 
in  the  same  design,  were  proper  to  be  received  as  evidence  of 
the  general  conspiracy.  Also  the'minutes  of  the  proceedings 
of  a  number  of  other  persons  who  met  at  Edinburgh,  and 
called  themselves  a  British  convention  for  the  reform  of  par- 
liament, to  which  the  society  for  constitutional  information 
had  sent  a  delegate,  whose  conduct  they  approved  of,  were 
read ;  those  minutes  having  been  found  on  one  Skirving  who 
acted  as  secretary  to  that  convention.    Evidence  was  also 

given 
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given  of  a  book  called  the  second  part  of  the  Rights  of  Man^    Ch.  II.  $  3& 
by  Thomas  Paine,  which  the  society  for  constitutional  in-    ^^^^J^^l*' 

formation  had  made  the  subject  of  their  thanks  to  the  author, — 

and  of  which  they  had  promoted  the  distribution.  The  book 
was  proved  by  one  Jordan  a  bookseller,  who  looking  at  it  said 
that  he  had  published  a  book  like  it,  and  of  the  same  type* 
This  mode  of  proof  was  objected  to;  but  the  court  over- 
ruled the  objection,  there  being  nothing  of  strict  identity  in 
the  inquiry.    Evidence  of  the  like  sort  was  given  upon  the  Rex  t.  Hardy 

,^./,.,  .,  ,  ,  -i  andThelnal,0. 

Other  tnals  which  took  place  about  the  same  period*  3  oct  Nov.  and 

Dec  1794,  MS. 

In  William  Stone's  case  before  mentioned,  evidence  hav- Rex  v.  W.Stone, 
ing  been  given  to  connect  the  prisoner  with  John  H.  StOne  ^^^  ^f  ^^  r,  ® 
and  JackacMi,  and  to  shew  that  they  were  engaged  in  a  con-  Hil.  36  Geo.  3. 
spiracy  to  transmit  to  the  French  enemy  an  account  of  the  ^^^^  ^^^^^ 
disposition  of  the  people  of  England  in  case  of  an  invasion.  Rep.  5^27 . 
the  secretary  of  state  was  called  to  prove  that  a  letter  of  Jack-  yl^"J^\  c. 
son's,  containing,  treasonable  informsction  of  the  state  of  this 
country,  had  been  transmitted  to  him  from  abroad,  but  in  a 
confidential  way^  which  made  it  improper  for  him  to  say  by 
whom  it  wa^  communicated.    This  evidence  was  objected 
to  on  the  part  of  the  prisoner^  as  the  letter  was  not  proved  to 
have  come  to  his  hands,  and  he  ought  not  to  be  affected  by 
any  but  his  own  acts*  But  the  court  admitted  the  evidence;     • 
and  Lawrence,  J,  observed,  that  in  Tooke's  case  (above  re- 
ferred to)  he  had  alluded  to  the  cases  of  Lord  Stafford  and 
Lord  Lovatt,  to  shew  that  in  order  to  prove  a  conspiracy  the 
acts  of  the  different  conspirators  were  admissible,  though  acts 
to  which  the  prisoner  was  no  party:    and  that  in  this  case 
evidence  having  been  given  from  the  acts  of  the  prisoner 
himself,  sufficient  for  the  jury  to  consider  whether  he  were 
not  one  of  a  treasonable  conspiracy  with  Jackson;  if  they 
should  be  of  that  opinion,  Jackson's  acts  done  in  pursuance 
of  that  conspiracy  were  in  contemplation  of  law  the  acts  of 
the  prisoner.    And  Lord  Kenyon,  who  had  on  the  first  day 
of  the  trial  when  the  evidence  was  received  relied  altogether 
on  the  authority  of  the  precedents  in  Hardy's  case  and  Home 
Tooke's  case,  on  the  next  day  declared  himself  perfectly  sa- 
tisfied on  principle  with  the  decision  of  the  court:  of  which 
also  the  prisoner's  counsel  then  signified  their  approbation* 
A  paper  was  also  read  on  the  same  trial  found  in  the  posses- 
sion of  Jackson,  in  the  hand*writing  of  one  GaUiers  a  clerk 

of 
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Ch.  II.  J  sa    rf  the  Defendant,  the  reading  of  whicii  wto  at  first  oppt^i 
^<^^^lic€**    butafterwards  the  paper  was  agreed  by  the  Defendsmt'scoilnsel 

\ to  be  evidence,  when  they  found  it  contained  parts  of  ^me 

other  papers  which  the  Defendant  had  before  obtained  frGrm 
6ther  persons.  Another  paper  so  found,  which  was  also  iii 
<he  hand-writing  of  Galliers,  was  not  aDowed  to  be  read^ 
merely  on  that  account,  as  evidence  of  its  having  been  ^ent  to 
Jackson  by  the  prisoner,  which  was  the  ground  on  which  ii 
was  offeted  by  the  counsel  for  the  crown;  because  it  wai 
properly  observed  it  did  not  follow  because  the  Defendant 
had  employed  Galliers  to  write  one  paper,  therefore  he  had 
employed  him  to  write  this.  What  were  the  contents  or 
nature  of  the  paper  did  not  appear,  and  there  was  no  reso* 
lution  of  the  court  on  that  ground.  But  if  the  paper  had 
ap()eared  to  haVe  related  to  the  conspiracy  in  question,  it  musi 
I  conceive  in  that  stage  of  the  trial  have  undergone  a  differ- 
ent consideration. 

$  39.  But  further,  with  respect  to  the  trial,  the  general  rule,  that 

Jffomfar  the  ge-  all  are  prtncipah  in  trewion^  must  be  understood  with  mord 
^'^^^JJ^^'^  limitation.  In  regard  to  all  acts  of  approbation,  incitement, 
to  trial.  advice,  or  procuring  towards  that  species  of  treason,  which 

100  1  4"^  '^^  judgment  of  law  falls  within  the  clause  of  compassing  tlie 
Fost.  342.  346.  king's  death,  or  that  of  the  queen  or  prince,  there  is  no  doubt 
1  Hale,  613.      ^ixit  that  the  party  may  be  tried  before  the  person  who  acted 

upon  such  incitement;  because  the  bare  advising  or  encou- 
raging to  such  actions  is  in  itself  a  complete  overt  act  of 
compassing;  and  it  is  totally  immaterial  whether  the  attempt 
(SomerviUe's     were  ever  made  or  not.    The  case  of  Somervillc  proves  no 
case,  1  And.      more  than  this ;  though  the  rule  is  there  laid  doMH  in  general 
KjvilHak,223.t^rms,  that  a  person  aiding  or  procuring  a  treason  may  be 

tried  before  the  actor.  But  with  regard  to  all  other  treasons 
within  the  stat.  25  Ed.  3.  if  one  advise  or  encourage  another 
to  commit  them,  or  furnish  him  means  for  that  purpose,  ifi 
consequence  whereof  the  fact  is  committed,  the  advisei* 
will  indeed  be  a  principal;  for  such  advice  or  assistance 
would  have  made  him  an  accessary  before  the  fact  in  felony : 
but  if  the  other  forbore  to  commit  the  act  thus  advised,  the 
adviser  could  not  be  a  traitor  merely  on  account  of  his  in- 
effectual advice  and  encouragement;  though  his  conduct 
Would  be  highly  criminal:  for  it  Cannot  be  said  that  a  persoti 
procured  an  offence  which  in  truth  tras  never  committed. 

In 
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•      •" 

III  these  cases  therefore  the  treason  is  of  af^egrticative  nsiture,    Ch.  II.  i  » 
and  depends  entirely  upon  the  question,  Whetftet  the  agent    Aeeompliec*. 

have  or  have  not  been  guilty  of  such  treason?  '^i:ipxfioi  of  ■■  

which  can  only  be  legally  established  by  his  conviction^'if  he 
comitiue  amesnable  to  justice,  or  his  attainder  by  outlaMLry,  Lljlale,  623. 
tf  he  abscond;  unless  the  accessary  choose  to  waive  the  ht»7^^^J^^^ 
nefit  of  the  law,  and  submit  to  a  trial.  '*/:•*    . 

The  same  rule  holds  in  case  of  assistance  or  protection  to  l  MS.  SiflB.  ipl» . 
4  traitor  after  the  fact  in  all  cases,  or  of  permitting  or  pro- 1^^    342-li4fi.>* 
curing  his  escape  from  custody.  The  party  knowingly  afford-  \  Hale,  235,  r, 
ing  such  protection  or  contributing  to  such  escape,  if  the « /^  500 
treason  have  been  in  fact  committed,  wiD  be  a  principal  firo.Treason,lL 

traitor;  but  the  fact  of  the  principal's  guilt  must  first  hfi^'^.^^f^'^^\ 

, ,.  ,     -  .         .         c  •  1  t  t  against  lawful 

established,  and  notice  ot  it  must  also  appeal*  to  have  been  custody,  post. 

received  by  him  who  may  be  called  the  accessary  after.  For 
it  cannot  be  said  that  a  person  received  or  succoured  a  traitor 
knowingly,  that  is,  with  a  knowledge  of  the  treason's  having 
been  committed,  when  in  truth  either  no  such  treason  was 
committed  by  him,  or  the  receiver  was  altogether  ignorant 
6f  it.  But  it  would  be  sufficient  if  a  rescuer  knew  that  the 
party  was  committed  for  high  treason,  if  in  fact  he  were 
guilty  of  it:  and  though  he  were  not  guilty  of  it,  yet  it 
would  be  a  great  misdemeanor  to  rescue  one  under  such  a 
charge,  or  suffer  him  to  escape.  And  though  the  party  him- 
self, committed  for  treason  and  breaking  his  prison,  may  be 
tried  for  that  offence  before  he  is  convicted  of  the  treason, 
yet  it  can  only  be  for  felony,  upon  the  statute  de  frangentibus  1  Ed.  2.  st  2. 
prisonam.  So  if  both  be  indicted  together,  the  jury  must  be  \  ^^  ^?' 
first  charged  to  inquire  of  the  guilt  of  the  principal. 

By  a  temporary  act  of  the  14  Eliz.  c.  2.  the  conspiring, 
imagining,  or  going  about  unlawfully  and  maliciously  to  set 
at  liberty  any  person  committed  for  high  treason  or  suspicion 
thereof  before  indictment,  and  setting  forth  the  same,  or  de- 
claring it  by  express  words,  ^Titing,  or  other  matter,  was 
made  misprision  of  treason ;  but  after  indictment  of  the  prin- 
cipal it  was  made  felony  so  to  conspire,  and  declare  such  con- 
spiracy; and  after  his  conviction  or  attainder,  it  was  made 
high  treason  so  to  do.  On  this  Lord  Hale  observes,  that  1  Hale,  326. 
under  the  stat.  25  Ed.  3.  if  there  were  only  a  commitment  • 
of  the  principal  for  treason,  but/10  treason  in  fact  committed 
by  him,  the  setting  him  at  liberty  was  no  treason.  And  that 
the  mere  conspiring  to  do  so,  though  manifested  by  open 

act« 
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Ch.  11-  f  39.    act,  neither  w^*'rfpt  is  treason,  though  the  party  imprisoned 
Acctmftlieei'    were  indjc;^4  o^eVen  attainted,  but  only  a  bare  misdemeanor 
pnn'ifll^iil^iv  ly  fine  and  imprisonment;  that  is,  provided  the 
consjl^racy  were  not  effected* 
^ .     'it  is  not  equally  dear  how  the  rule,  with  respect  to  the 
.  •.^I'/fcourse  of  trial,  would  be  in  the  case  of  a  constructive  lev}'ing 
'   '  '•'  of  war,  namely,  in  regard  to  such  persons  as  accidentally 
join  others  in  the  commission  of  unlawful  and  traitorous  acts, 
but  without  any  knowledge  of  tHeir  previous  traitorous  de- 
sign,  which  previous  deaign  alone  constitutes  such  acts  to  be 
high  treason.    That  such  an  aiding  and  supporting  in  the 
very  act  of  rebellion  does  make  the  parties  guilty  of  high 
treason,  notwithstan(]ling  their  ignorance  of  the  treasonable 
Parcha8c*s        intent,  is  clear.    This  was  expressly  determined  in  the  case 
Sid  8*Stf  Tr7^  of  Purchase  before  mentioned.    The  three  dissenting  judges 
285.  in  that  case  grounded  their  opinion  on  the  consideration  that 

Powdl'  1  ^ d  ^^  ^^  ^^^  directly  found  that  he  aided  and  assisted  the  said 
Price,  B.  traitors,  though  they  agreed  that  the  mob  were  continuing 

MS.  Tracy,  17.  ^heir  act  of  treason  when  he  joined  them.    The  same  doc- 
trine was  holden  in  the  case  of  the  Earl  of  Southampton,  and 
Ante,  p.  59.       those  who  lent  their  assistance  to  Essex's  rebellion;  and  also 

by  a  majoritj'^  of  the  judges  in  the  cases  of  Appletree  and  La- 
90  Car.  2.  timer,  in  the  20  Car.  2.    But  in  each  of  these  cases  those 

who  were  actually  privy  to  the  design,  and  took  a  principal 
part  in  the  very  apts  of  treason,  were  indicted  and  convicted 
at  the  same  time.  Yet  it  must  be  considered  that  in  this  as 
in  all  other  cases  grounded  in  conspiracy,  where  several  per- 
sons take  the  same  or  different  parts  all  tending  to  the  same 
end,  that  of  itself  is  prima  facie  evidence  that  they  all  acted 
with  the  same  design. 

I  shall  next  consider  where  the  trial  is  to  be  had,  and  the 
manner  in  which  it  is  regulated. 

O/the  Trial. 

^40.  The  Stat.  1  &  2  Ph.  &  Mary,  c.  10.  enacts,  «  that  al! 

Tried  in  vthca   trials  hereafter  to  be  had,  awarded,  or  made  for  any  treason, 

1  &  2  Ph!  &  M.  ^^^  ^^  ^^^  ^^^  "^^^  ^^y  ^iccording  to  the  due  order  and 
c.  10.  8. 7.  course  of  the  common  laws  of  this  realm,  and  not  otherwise. 
?And\o5.        T^^^^  offence  is  triable  therefore,  like  all  others,  in  the  county 

where  the 'offence  is  committed,  that  is,  where  the  overt  acts 

charged 
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charged  in  the  indictment  were  done ;  but  as  I  shall  hereafter   Ch.  II.  $  4a 
shew,  it  is  enough  if  one  overt  act  be  proved  in  that  county,   '^fiol-  Place, 


The  above  act  of  Philip  and  Mary  is  a  virtual  repeal  of  the  post  s.  61. 
•  statutes  of  the  26  and  the  32  Hen.  8.  c.  4.  as  to  the  trials  of  l  Hale,  157- 

282 

treasons  committed  in  Wales;  for  though  the  indictment  is      Wate». 
not  properly  the  trial,  yet  it  is  so  connected  therewith  that  Fo«t.  33a 
they  cannot  be  separated  in  this  respect  without  special  pro- 
vision for  that  purpose ;  and  it  is  also  a  repeal  of  the  stat. 
33  Hen.  8.  c.  23.  as  to  treasons  in  general. 

Treasons  committed  on  the  high  seas  are  triable>before  the  TVeMoiuonSigB 
admiral,  by  commission  under  the  great  seal,  by  virtue  of  the  03  jj  ^^'  j. 
Stat.  28  Hen.  8.  c.  15.  which  in  this  respect  stands  unre-  Vide  tit.  Piracy, 
pealed  by  the  stat.  1  Mar.  stat.  1.  c.  I.  ^  ^*^*  ^^ 

As  to  other  treasons  committed  out  of  the  realm,  provision  ForeignlVeaeoif. 
is  made  by  the  stat.  35  Hen.  8.  c.  2.  which  enacts,  «  that  ^^^j  Hale^284 
all  manner  of  offences  being  then  already  made  or  declared.  The  stat  5  & 
or  after  to  be  made  or  declared  by  any  law  of  this  realm  to  ^  ^[^^\^^ 
be  treasons,  misprisions  of  treasons,  or  concealment  of  trea-  same  effect, 
sons,  and  committed  by  any  person  out  of  this  realm  of  Eng-  p^  ^  Hale,294» 
land,  shall  be  from  thenceforth  inquired  of,  heard,  and  deter- 
mined before  B.  R.  by  jurors  of  the  same  shire  where  the 
said  bench  shall  sit,  or  else  before  such  commissioners  and  in 
such  shire  of  the  realm  as  shall  be  ussigned  by  the  king's 
commission  («),  and  by  lawful  men  of  the  same  shire ;  in  like  (a)  Which  com- 
manner  and  form  to  all  intents  and  purposes  as  if  such  t»ea-  JJ^ed\y  tSe** 
sons,  &c.  had  been  committed  within  the  same  shire  where  kind's  sip  ma- 
they  shall  be  so  inquired  of,"  &c.    By  s.  2.  the  privilege  of  ^^^j;^^'^^^^^^^^ 
peerage  is  saved.  lop  by  virtue  of  a  warrant  so  signed.  1  Hale,  284. 

A  like  provision  is  made  with  respect  to  Scotchmen  by  7  Ann.  c  2L' 
the  stat.  7  Ann.  c.  21.  s.  5,,  who  are  triable  before  com-**  ^' 
missioners  in  any  shire,  stewarty,  or  county  of  Great  Bri- 
tain, as  shall  be  assigned  by  the  crown  for  all  treasons  and 
misprisions  of  treasons  committed  out  of  the  realm  of  Great 
Britain. 

Neither  the  stat.  35  H.  8.  c  2.  nor  the  28  H*  8.  c.  15.,  2  Hawk.  ch.  35; 

concerning  the  trial  of  treasons  on  the  high  seas,  are  repealed  !'  ^\    ««4 

by  the  stat.  1  &  2  Ph.  &  Mary,  c.  10.;  for  that  was  only  316. 

meant  to  restore  the  common  law  trial  of  treasons  within  f,°*^  ?^*, 

Vaiif han  8  case^ 

the  realm,  in  which  great  innovations  had  been  made  in  5  St  Tr.  3& 
the  reigns  of  Henry  8.  and  Edward  6.  But  there  was  no  ^  5*\^Ji["*  ^^* 
way  regularly  appointed  at  common  law  for  the  trial  of  post,  p.  105. 

treasons 
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Ch*  II-  $  40.    treasons  committed  out  of  the  realm,  as  may  be  €oU«cte4 

^^^-  ^^^'  from  the  preamble  to  the  stat,  35  H.  8.  c.  2.     Yet,  if  the 

2  Hapr^  ch.  2i.  court  remove  into  a  different  county  from  that  wherein  die 

1  Hale  284       il^dictment  was  found,  the  trial  must  still  be  by  jurora  rf- 

1  And,' 10^.       turned  from  the  first  county,  agreeable  to  the  rules  of  the 

common  law* 

One  species  of  treason,  namely,  that  of  committing  hostji- 

Vide  tit  Piracy.  ^^^^^  ^^  ^^^  under  colour  of  a  foreign  commission,  or  any 

other  species  of  adherence  to  the  king's  enemies 'there,  vmty 
be  indicted  and  tried  as  piracy  by  virtue  of  the  stats.  38  H. 
8.  c.  15.  11  &  12  W.  3.  c.  7.  and  18  Geo.  2.  c.  30. 

• 

§  41.  There  are  instances  in  the  books  of  trials  in  England,  for 

Foreign  D^wi-  h)igh  treason,  committed  by  Irishmen  in  Ireland  before  the 

O'Rofke'rcase  **^*^'*>  ^^^  of  them  in  the  case  of  an  Irish  peer,  who  ob- 
1  Hale,  155.  jected  without  avail  to  the  defect  of  trial  by  his  peers*  This 
SWohn  Per-  ^^  ^^  passed  without  question:  but,  since  the  legislative 
rot's  case,         incorporation  of  the  two  coimtries,  these  cases  cannot  be 

Lol^dM*GuW's'^^'°^8^^  *^^°  precedent  again.  And  very  shortly  before  the 
case,  union  an  act  passed  directly  repugnant  4n  spirit  to  those 

DySeo  b^con-  ^'^^onties.  This  was  the  temporary  act  of  the  39  Geo.  3. 
tra.  c.  44.  s.  7,  8.,  by  which  it  was  provided,  ^  that  persons  sent 

^^^25  ^^^     from  Ireland  to^  this  country  for  safe  custody,  charged  with 

treason,  suspicion  of  treason,  or  treasonable  practices  there, 
an^l  persons  taken  up  in  this  countty,  on  a  charge  of  the 
same  offences  committed  in  Ireland,  may  be  detained,  here 
in  such  places  as  his  majes^  may  think  fit:  but  that  such 
persons,  when  entitled  by  the  law  of  Ireland  (if  they  had 
been  in  custody  there)  to  be  tried  or  discharged,  may  apply 
to  the  court  of  B.  R.  or  any  judge  thereof,  who  shall  order 
them  to  be  discharged,  or  sent  to  Ireland  to  be  dealt  with 
according  to  law." 

It  seems  to  me  that  the  true  question  in  such  cases  is, 
whether  by  force  of  the  relation  between  a  foreign  depend- 
ency and  the  parent  state,  the  legislative  acts  oS  the  letter 
be  or  be  not  binding  proprio  vigore  upon  the  inhabitants  of 
1  Hnile,  156.  8.  the  former.  But  with  respect  to  all  those  colonies  and  de- 
Se'^'venU'    Pendencies  of  the  crown  of  England,  which  remain  under  its 
34d.  legislative  control,  all  treasons  committed  therein  are  undoubt* 

f  MS  W  27^'^^^^^  triable  here  by  force  of  the  stat.  35  H.  8.  c.  2.  although 
SMS.  Sum.  445.  they  may  have  some  special  laws  of  their  own  applicable  to 

Vide  ^att's  criminals,  and  jurisdiction  for  their  trials.  This  seems  to 
case,  O.  B.  1777.  '  •* 

jLeach,  144.  arise 
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arise  of  necessity  from  the  very  nature  of  the  tie  of  allegiance  Ch.  II.  $  4t 
bjr  which  they  are  knit  to  the  crown  of  England,  unless  ^^  ^^*^' 
there  be  any  express  convention  or  stipulation  that  the  sub* 
jects  thereof  shall  only  be  judged  by  their  own  particular 
laws  aid  tribunals.  In  Piatt's  case  above  referred  to,  it  was 
said  by  the  court,  that  the  ancient  opinion  was,  that  adhe- 
rence to  tfa/s  king's  enemies  within  the  meaning  of  the  stat. 
25  Ed.  3.  c  2«  might  even  before  the  stat.  35  H.  8.  have 
been  tried  by  the  rules  of  the  common  law  within  the  king^^ 
dom,  though  the  aid  and  comfort  were  ajSbrded  out  of  it; 
but  that  every  other  species  of  treason  committed  without 
the  realm  could  only  be  tried  here  under  the  provisions  of 
that  act. 

The  stat.  35  H.  8.  however,  does  not  incl^ude  Wales,  which  (c  3.) 
is  within  the  realm  of  England;  nor  Scotland,  which  b 
incorporated  therewith  by  die  act  of  union.    During  the 
rebellion,  which  began  in  Scotland  in  the  year  1745,  an  (19  G.  3.  c  9.) 
act  passed  empowering  the  king  to  issue  commissions  for     *^' 
trying  the  rebels  in  any  county  of  the  kingdom,  in  the  same 
manner  as  if  the  treasons  had  been   committed  in   that 
county.  Alexander  and  Charles  Kinloch,  two  of  the  rebels.  The  cue  of  the 
who  where  Scotchmen  bom,  and  indicted  for  overt  acts  of  ^JaF^'is, 
high  treason  committed  in  Scotland,  insisted  upon  the  benefit  16. 33. 
of  the  act  of  union  in  a  plea  to  the  jurisdiction  of  the  special 
commissioners  in  Surry;  which   was  over-ruled  upon  the 
authority  of  the  statute  imder  which  the  court  sat.   Upon 
that  occasion  Mr.  Justice  Foster  was  of  opinion,  that  the 
objection,  if  any,  was  available  upon  the  plea  of  not  guilty; 
lor,  unless  the  case  of  the  prisoners  was  brought  within  the 
act,  they  would  have  been  entitled  to  an  acquittal  for  want 
of  proving  an.  overt  act  in  the  county  where  the  commission 
sat,  and  from  whence  the  jury  came:  or,  as  the  merits  of 
the  objection  appeared  on  the  face  of  the  indictment,  which 
set  forth  the  aa  of  parliament,  and  laid  the  overt  acts  in 
Scotland  according  to  the  fact,  it  was  also  open  to  them  to 
move  in  arrest  of  judgment  on  the  same  ground. 

This  and  other  acts  of  the  like  kind  were  necessaxy,  be-  Burnet* s  MS. 
cause  Scotland  being  by  the  act  of  union  within  the  realm,  ^^'}^*  , 
the  Scotch  rebels  could  not  have  been  tried  in  England  forcue,  7Co.3.15. 
acts  of  rebellion  committed  in  a  shire  of  Scotland  without  a 
special  authority  fpr  that  purpose. 

P 
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Cb.  11.  J  42. 

T^^       As  to  the  Mode  in  which  Trials  for  this  Offence  shalt 
Mode  <f  Trial.  be  regulated. 

Rt^latioM  of  The  legislature,  for  the  siifeguard  of  the  subject  ^nder 
7^w^ *'f *•      the  weight  of  a  state  prosecution,  and  the  popular  odium 

of  80  detestable  a  charge,  have  deemed  it  necessary.to  make 
special  provision  by  several  acts  of  parliament,  particularly 
hf  the  Stat.  7  W.  3.  c.  3.  These  may  be  considered  under 
die  following  heads  of  inquiry : 

!•  To  what  Treasons  these  Segtdations  extend* 

2.  Before  what  Tribunals, 

3.  Within  ivhat  Time  Prosecutions  must  be  commenced* 

4.  When  and  what  Objections  may  be  taken  to  Want  of  Form 

in  the  Indictment. 

5.  By  what  Witneases  and  Evidence  the  Indictment  must  be 

supported^ 

6.  To  what  Privileges  the  Defendant  is  entitled  in  prepar'* 

ing  for  and  making  his  Defence. 

!•  The  act  of  the  7  W.  3.  c.  3.  for  regulating  trials  in 
^     A     "n.      cases  of  high  treason  and  misprision  of  treason,  is  confined 
«oM  extending.  ^^  ^^S^  treasons  (except  in  the  particulars  after  noticed,) 
^  W.  3.  c.  3.       whereby  any  corruption  of  blood  may  or  shall  be  made  ta 
6^  7.  '   the  offender  or  his  heirs,  and  to  the  misprisions  of  such 

1  MS.  Sum.  52.  treasons.  The  1st  and  2d  sections  are  expressly  limited  to 
d  MS.  Sum.  477.  ^^^^  treasons,  and  all  the  subsequent  clauses,  except  the  10th 
post  stnd  11th,  use  words  of  referetice.    This  must  be  intended 

c'so.  enablincr  ^^  ^  ^^^^  treasons,  as  Well  those  cfeated  by  statutes  subset 
penoM  im-  quent  as  before,  where  the  cortuptiod  of  blood  is  not  saved 
£^Mon?&c?***^*'*>y  the  statute.  And  therefore,  if  hi^  treason  be  committed 
thereby  any  cor-  on  the  high  seas,  the  Defendant  in  a  prosecution  under  the 
^JZma^io^^^"^  28  H.  8.  c.  15.  wlU  be  entitled  to  the  benefit  of  the 
defend  them-  act,  notwithstanding  the  doubt  (though  as  Mr.  Justice  Foster 
•elves  by  coun-  conceives,  without  just  ground),  whether  a  corruption  of 

blood  be  wrought  in  that  proceeding  (a).    But  the  cftses  of 

(a)  It  U  probable  that  Mr.  Justice  Foster  h.^d  in  view  a  case  at  an  Ad- 
miralty Sessions  in  July  1705,  where  Powetl,  J.  said,  and  which  was  agreecf 
by  the  civiUans,  that  it  had  been  ruled  by  all  the  jiidg^^  that  the  ttat  7 
yf,  3*  extends  to  treasons  on  the  sea,  though  they  do  not  make  a  corrup- 
tion of  blood,  and  the  pur\iew  of  tlie  statute  confines  it  to  treasons  whereby 
any  corruption  of  blood  shall  be  made :  for,  said  Powell,  J.  those  words 
were  expounded  to  relate  to  the  treasons  of  counterfeiting  the  coin,  &c. 
which  are  there  excepted  MS.  Tracyi  254  &  358.  Fide  Vaughan's  case» 
5  9t  Tr.  37. 

pett7 
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petty  treason,  of  treasons  created  by  acts  saving  the  corrup*    Ch.  IL  $  iq. 
lion  of  blood,  and  of  the  treasons  expressly  excluded  by  the         ^'^f 
13th  section  of  the  act,  of  counterfeiting  the  king's  coin  (a)," 


the  great  seal,  privy  seal,  sign  manual,  and  privy  signet,  all  ^^^  '^'^^ 
stand  upon  the  same  foot  as  they  did  before  the  making  of  this 
act.  By  the  stat*  6  Geo*  3.  c.  ^3.  the  same  cases  are  excepted 
out  of  the  Stat.  7  Ann.  c.  21.  «•  11.  after  mentioned,  which  Ficfepost  s.4& 
is  auxiliary  to  that  of  W.  3. ;  and  the  same  statute  of  Geo.  3. 
also  provides,  that  nothing  in  the  said  statute  of  Ann.  shall 
extend  to  any  indictment  for  high  treason,  -or  to  any  pro- 
ceedings thereupon  against  any  offender,  who  by  any  act 
or  acts  now  in  force  is  to  be  indicted,  arraigned,  tried,  and 
convicted  by  such  like  evidence,  and  in  such  manner  as 
is  used  and  allowed  against  offenders  for  counterfeiting  the 
lung's  coin. 

The  operation  of  the  statute  of  King  William  has  been 
8^  further  confined  by  a  late  act,  which  took  its  rise  from 
^the  attempt  of  a  wretched  maniac  of  the  name  of  Hadfield 
to  assassinate  his  majesty,  by  firing  a  pistol  at  him  as  he  enter- 
ed the  theatre  at  Drury-lane.  The  reason  of  the  statute,which 
is  very  shortly  hinted  at  in  the  prea^ible,  is  obvious;  it  was 
thought  incongruous  that  greater  privileges  and  indulgence 
should  be  allowed  to  a  prisoner  upoii  his  trial  under  a  charge 
for  assassinating  or  attempting  the  life  of  his  sovereign,  than 
if  he  had  made  the  same  attempt  upon  the  life  of  any  of  his 
majesty's  subjects.  Upon  this  occasion  the  prisoner  had  th^ 
benefit  of  the  stat.  of  King  William^  and  soon  after  the  legis-. 
lature  passed  the  following  law: 

By  Stat.  40  Geo.  3.  c.  93.  reciting  ^^  that  it  is  expedient  diat  40  G.  S.  &  93. 
in  cases  of  high  treason  in  compassing  or  ima^ning  t^ie  death  ^^^P*^ «« 
of  the  king,  and  of  misprision  of  such  treason,  where  the  on  the  Jking^t  per-^ 
overt  act  or  acts  of  such  treason  alleged  in.  th.e  i^dictme^t*^ 

(a)  A  doul>t  has  been  thrown  out.  Whether  other  treasons  relating  to  Tid^  fost  226.. 
coin,  not  the  king's  coin,  are  within  this  exception;  namely,  the  import- 
iw^  coin  counter^ited  to  the  similitude  of  English  coin,  and  the  counter- 
feiting foreign  coin  made  current  here  by  proclamation ;  in  both  of  which 
a  corruption pf  blood  is  worked?  Undoubtedly  these  stand  in  pari  ratione 
with  the  exception  as  to  the  counterfeiting  of  tha  king^  coin  strictly  so 
called ;  and  to  avoid  a  palpable  incongruity,  which  caimot  be  imputed  to 
the  legislature,  ou^ht  to  receive  the  same  coiistruction.  Besides,  in  the 
latter  case  any  com  which  is  current  here  by  the  king^s  authority  may 
justly  be  deemed  the  king's  coin,  unless  the  apparent  sense  of  a  statute 
Vad  to  to  a  difiercnt  constraction ;  the  contrary  of  which  is  the  case  here. 

shall 
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Ch.  n.  $  43.  fthall  be  the  assassination  or  killing  of  the  king,  or  any  direct 

_  ^^(-        attempt  ai^a-nst  his  life,  or  any  direct  attempt  against  his 

•^—LJ—L- person,  whereby  his  life  may  be  endangered,  or  his  person 

may  suffer  bodily  harm,  the  trial  for  such  offence  should  not 
be  different  from  trials  for  murder  or  wiHul  and  malicious 
shooting;  enacts,  that  in  all  cases  of  high  treason  In  com^ 
passing  or  imagining  the  death  of  the  king,  and  of  misprision 
\  of  such  treason,  where  the  overt  act  or  acts  of  such  treason 

which  shall  be  alleged  in  the  indictment  shall  be  assassination 
or^  killing  of  the  king,  or  any  direct  attempt  against  his  Ufe, 
or  any  direct  attempt  against  his  person,  whereby  his  Ufe 
may  be  endangered  or  his  person  may  suffer  bodily  harm,  the 
person  or  persons  charged  with  such  offence  shall  and  miiy  be 
indicted,  arraigned,  tried,  and  attainted  in  the  same  manner, 
and  according  to  the  same  course  and  order  of  trial,  in  every 
respect,  and  upon  the  like  evidence,  as  if  such  person  or  per« 
sons  stood  charged  with  murder:  and  none  of  the  provisions 
contained  in  the  several  acts  of  the  7  W.  3.  and  7  Ann.  re- 
spectively, touching  trials  in  cases  of  treason  and  misprision 
of  treason  respectively,  shall  extend  to  any  indictment  for  high 
treason  in  compassing  and  imagining  the  death  of  the  king, 
^f  for  misprision  6f  such  treason,  where  the  overt  act  or  acts 
of  such  treason  alleged  in  the  indictment  shall  be  such  as 
aforesaid:  but  upon  conviction  on  such  indictment,  judg- 
ment shall  be  nevertheless  given,  and  execution  done,  as  in 
other  tases  of  high  treason." 

2.  Before  what  Tribunab. 

§  '44.  The  Stat,  of  W.  3.  is  not  only  applicable  fo  examinations 

^ore  nhai  of  such  treasons  before  the  ordinary  courts  of  justice,  but 

V  WV3!T3'.  ^P^^'*^  provision  is  also  made  therein  for  a  more  equal  and 

0.  loi  11, 12.'  indifferent  trial  of  peers  in  the  like  cases.    Before  this  time, 

I  b^  W6.  b.  "P^^  *^  ^^  ^^  ^  P^^''  ^^  *^  ^^^^  ^^  *^  ^^S^  steward, 
Moop,  622.  Ae  peers  triers  were  a  select  number  returned  at  the  nomi- 
4mac. Com.     nation  of  the  high  steward.     This  was  the  real  mischief, 

though  not  that  which  is  specified  in  the  act;  and  for  re- 
medy  thereof  it  is  enacted,  "  That  upon  the  trial  of  any 
peer  or  peeress  for  hig^  treason  or  misprision,  all  the  peers 
who  have  a  right  to  sit  and  vote  in  parliament  shall  be  duly 
summoned,  twenty  days  at  least' before  the  trial,  to  appear  at 
'  such 
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such  trial;  and  that  every  peer  so  suntmoiied  and  appearing   tt»-  n.  i  44. 


shall  vote  in  the  trial  of  such  peer  or  peeress,  having  first         '™- 
taken  the  oaths  appointed  by  the  act."    This  clause  refers 


to  trials  for  treasons  generally,  and  is  not  confined  to  such  ^^  ^"^^  ^^ 
treasons  only  as  corrupt  the  blood.  It  is  followed  b^  astrw.  3.  c.3. 
proviso,  that  nothing  in  the  act  contained  shall  extend  "  to  J-  ^:  ^^\  *?• 

*  ^^  ,  ,  tendings  to  im- 

any  impeachment  or  other  proceedings  in  parliament  in  any  peachment  or 

kind  whatsoever."   But  notwithstanding  the  generality  pf  P*^®*!  P«>ceed- 

°  °  "^         vRsn  in  paiiift« 

titese  latter  words  it  was  clearly  setded  in  the  cases  of  the  ment 

Eitris  of  Kilmarnock  and  Cromartie,  and  of  the  Lord  Bal.^«^»^20  G.2. 
merino,  that  they  do  not  extend  to  exclude  the  trial  of  ante,  p.  106L 
peers  in  full  parliament  in  the  ordinary  course  of  justice;  f  ^«^''*     «« 
but  that  they  are   entitled  to  all  the  benefit  of  the  act.  cases  of  the 
And,  acCorcUngly,  upon  the  trial  of  those  peers  for  high  Lords  Kiimar* 

11    V     1      1  1         It  f  -  nock,  Cromar- 

treason,  all  the  lords  were  summoned,  and  such  as  appeared  tie,  and  Balme* 
took  the  oaths  appointed  by  the  act*  ^i^- 

3.  Within  what  Time  Prosecutions  must  be  comtnencetL 

By  the  same  act  of  William  no  prosecution  shall  be  for        $  45. 
any  of  the  treasons  or  misprisions  within  the  act,  committed  -^»«w'a«»«i  qf 
in  Eng^d,  Wales,  or  Berwick-upon-Tweed,  "  unless  the  7  w.  3.  c.*3. 
indictment  be  found  by  a  grand  jury  within  three  years '-  ^' 
after  the  ofience  committed;"  **  except  (by  s.  6.)  where   ^ 
nny  person  shall  be  guilty  of  designing,  endeavouring,  or 
attempting  any  assassination  on  the  body  of  the  king,  by 
'poison  or  otherwise,"  inifhich  case  the  prosecution  may  be 
at  any  time. 

The  above  limitation  is,  by  the  tenor  of  the  stat.'7  Ann. 
c  21.,  extended  to  treasons  of  the  like  kind  committed  in 
Scodand.  It  was  so  understood  at  the  time  of  the  rebellion 
in  1715;  and,  therefore,  after  all  the  proceedings  upon 
the  special  commissions  in  England  were  at  an  end,  anotiiet 
special  commission  went  into  ScoUand,  merely  for  the  finding 
bills  of  indictment  in  the  proper  counties  and  stewarties,  in 
order  to  prevent  the  limitation  taking  place. 

4*  When  and  what  Objections  may  be  taken  to  the  Form  of  the 

Indictment* 

**  No  indictment  for  any  of  the  offences  aforesaid,  nor        §  45. 
any  process  or  return  thereupon,  shall  be  quashed  for  mis-    Objectkma  to 
writing,  mis-spelling,  false  or  improper  Latin,  unless  the     /^^|^S^. 
exception  be  taken  in  court  by  the  prisoner,  or  his  counsel  7  w.  a  c.  3.  a.  ft 

assigned, 
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Ch.  II.  $  46.   assigned,  before  any  evidence  be  g^ven  in  open  court  upoii 
JRe^latio       ^^^  indictment;    and  no  such  mis-writing,  mis-spelling, 
false  or  improper  Latin,  after  conviction  on  such  indictment, 
shall  be  cause  to  stay  or  arrest  judgment;  but  such  judgr 
ment  may,  nevertheless,  be  reversed  upon  writ  of  eryor, 
as  before  the  making  of  this  act." 
1  MS.  Sum.  75.      It  has  not  at  any  time  been  usual  to  quash  indictments 
Rookwood's       ^^^  ^'8^  treason,  though  it  may  be  done.    And  though  the 
case,  4  St  Tr.    act  states  that  exceptions,  grounded  on  those  mistakes,  must 
?^  iT^  »         be  taken  before  evidence  be  given  j  it  does  not  therefore 
case,  ib.  69a     foUow  that  the  Defendant  may  take  such  exceptions  at  any- 
time before.    The  practice  remains  as  it  was  at  common 
law;  and  the  construction  upon  this  act  has  been  conform- 
VaTi^ban*8 case, able  thereto,  that  they  must  be  taken  before  plea  pleaded; 
l^tTr.^ir.       2iXiA  accordingly  in  the  several  cases  of  Vaughan,  Sullivan, 
O.  B.  1715.     '  and  Layer,  the  court  refused  to  hear  such  exceptions  afte|: 
^Q^^Tv^59o     P^^^*  though  it  is  still  open  to  the  prisoner  afterwards  to 
post  s.  5a         move  in  arrest  of  judgment. 

1  MS.  Sum.  7St      But  though  some  words  in  the  indictment  are  insignificant 
76>  or  improper,  yet  if  others,  which  are  proper,  are  also  used^ 

post  s.  6a         the  court  will  not  quash  the  indictment,  but  will  reject  the 

former  a^  surplusage*  Thus,  in  Layer's  case,  where  the 
Layer'case,  words  were  ^^  ad  seisiend.  capiend.  et  imprisonand."  the 
6  St  Tp.  237.  words  "  ad  seisieruL^^  were  rejected,  as  the  subsequent  words 
case  4^st  Tr.  *'  ^  imprisanatid,^^  were  sufficient  and  proper.  And_  it  may 
717.  ,    be  observed  generally,  that  where  several  words  are  used  in 

setting  out  an  overt  act  of  treason,  one  of  which  is  imprch 
per;  (x*  if  several  overt  acts  are  charged,  and  one  of  them 
defectively  set  out;  the  court  will  not  quash  the  indictment, 
provided  there  be  proper  words  sufficient  to  support  it  in  the 
one  case,  or  if  any  of  the  overt  acts  be  well  set  out  in  the 
other:  for  otherwise  the  crown  would  be  deprived  of  an 
opportunity  of  proving  that  which  is  well  set  out;  and  if 
pott.  any  one  overt  act  be  well  Isud  and  proved,  it  is  sufficient. 

$  47.  5.  With  respect  to  the  fifth  branch  of  inquiry  proposed^^ 

WitneutM  and  namely. 

By  what  Witnesses  and  Evidence  the  Indictment  must  be  sup* 

portedy 

post  5.  53,  &c.  '  ^^  \i2C^t  an  opportunity  of  considering  it  better  in  the 

next  division  of  this  chapter. 

6.  Aa 
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Ch.  H.  S  48. 

6-  As  to  what  Privileges  the  Defendant  is  entitled  in  prepare         TriaL 

ingfor  and  making  his  Defence.  MtguUiuoiit, 

By  the  stat,  7  W.  c.  3.  s.  1.  "  All  and  every  person  and        J  48. 
persons  indicted  for  high  treason,  whereby  any  corruption  ^^^^l  ^^ 
of  blood  may  be  made  to  such  offenders  or  their  heirs,  or    Defence. 
for  misprisions  of  such  treasons,  shall  be  admitted  to  make^^i^^*^'^*'^ 
their  full  defence  by  counsel ;  and  the  court  before  whom  Vide  Fost.  223l 
sach  person  or  persons  shall  be  tried,  or  some  judge  thereof, 
is  required,  immediately  upon  his  or  their  request,  to  assign 
to  such  person  or  persons  such  and  so  many  counsel  (not  ex- 
ceeding two)  as  he  or  they  shall  desire:  to  whom  such  coun- 
sel  shall  have  free  access  at  all  seasonable  hours."    And  by 
Stat*  20  Geo.  2.  this  privilege  is  extended  to  impeachments  30  Gea  2.  c  M 
for  treason  corrupting  the  blood,  which  had  before  been  ex- 
cepted generally  from  the  benefit  of  the  act  of  William.         7  W.  3.  c.  3.  i,  L 

Each  prisoner  in  entided,  under  the  stat.  of  William,  to 
have  two  counsel  assigned  him,  although  indicted  jointly 
with  others  for  the  same  treason.    This  was  so  ordered  in  ^  St  Tp.  663. 

718 

Ae  cases  of  Rookwood  and  ,Lowick,  who  were  indicted  to- 
gether for  the  Assassination  Plot;  and  on  the  trials  of  Hardy  MS. 
and  others  at  the  Old  Bailey,  in  1794!. 

The  same  act  of  William  requires,  that  the  person  or  per-  Copy  oflndia- 
sons  so  indicted  "  shall  have  a  true  copy  of  the  whole  indict-  ^  ^  ^cl's.  g.  i. 
ment  (but  not  the  names  of  the  witnesses)  five  days  at  least  To  adviee  vtitk^ 
before  trial,  to  advise  with  counsel  thereupon  to  plead  and  p^^^^^^ 
Diake  their  defence,  his  or  their  attorney  or  agent  requiring 
the  same,  and  paying  the  officer  his  reasonable  fees  for  wri- 
ting thereof,  not  exceeding  5s.  for  the  copy  of  eveiy  such 
indictment. 

And  by  s.  7.  of  the  same  act,  every  such  person  shall  have  s.  r. 
a  <bpy  of  the  panel  of  the  jurors  who  are  to  try  him,  duly  ^^  ofPanel.^ 
returned  by  the  sheriff,  and  delivered  unto  him  two  days  at 
least  before  he  shall  be  tried. 

But  alteration  has  been  made  in  some  of  these  respects  by  7  Ann.  c  21. 
the  stat.  7  Ann.  c.  21.  which  enacts,  that  after  the  decease^'  ^^' 
of  the  pretender,  ^^  when  any  person  is  indicted  for  high 
treason,  or  misprision  of  treason,  a  list  of  the  witnesses  who  LUt  tfwitnew 
shall  be  produced  on  the  trial  for  proving  the  said  indict-  LUtofh^  •  i. 
ment,  and  of  the  jury,  mentioning  the  names,  professions,  their  Profiitiotm 
and  place  of  abode  of  the  said  witnesses  and  jurors,  shall  be  ^J^*^^  ^ 

also 
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Ch.  It  $  4BL   also  gTven  M  the  same  time  that  the  copy  of  the  indictme&t 

^"flf        is  deliviered  to  the  party  indicted*    And  that  copies  of  all 

€gH     otu*    \rM^\ntrtxM^nta  for  the  oflkoces  aforesaid,  with  such  lists,  shall 

be  delivered  to  the  party  indicted  ten  days  before  the  trial, 

and  in  the  presence  of  two  or  more  credible  witnesses.** 

DoagL  591.  These  additional  privileges  were  exercised  for  the  first 

time  on  Lord  George  Gordon's  trial. 
1  Hawk.  ch.  3a  Xone  of  these  privileges  of  having  coimsel  assigned  to 
S38.  231,  &c.  malce  a  full  defence,  or  of  having  a  copy  of  the  indictment, 
IMS.  Sum.  59.  q^  of  ^^  panel,  or  a  list  of  the  witnesses,  were  demandable 
Charnock's  of  common  right ;  though  upon  the  trial  of  collateral  issues, 
case,4St.Tr.563.  whether  in  cases  of  treason  or  felony,  as  also  upon  a  doubt* 
4  St.  Tr.  63o/l.f^  question  at  law,  counsel  have  always  been  assigned,  upon 

the  prayer  of  the  prisoner,  to  address  the  jiuy  in  the  one 

case,  and  in  the  other  to  argue  the  point  on  his  behalf.    In 

Ratcliifc*8  caaci  Ratcliffe's  case,  who,  having  escaped  after  attainder,  and 

B.  R.  Fost.  4a  ^^^  re-taken,  was  tried  upon  a  collateral  issue,  whether  he 

was  the  same  person  who  had  been  before  attainted;  he  was 
denied  a  copy  of  the  record,  but  had  the  assistance  oC  coun- 
sel, who  observed  fully  on  the  evidence  to  the  jury.    The 
Johnwrn's  case,  same  course  was  taken  in  Johnson's  case.   In  the  former  the 
Foaf  ^    ^  ^  venire  was  awarded  and  returnable  instanter. 

$  49.  By  necessary  constructicm  the  ten  days  mentioned  in  the 

Mom  the  Ttme  stat.  7  Ann.  must  be  reckoned  after  the  bill  is  found,  and 
coniput  .  jjgforg  ^e  arraignment  of  the  prisoner;  for  till  the  finding 
of  the  bill  there  is  no  indictment,  and  upon  the  arraignment 
TtTM  for  giving  the  prisoner  must  plead  instanter.  The  ten  days  must  in  the 
Cases  o^Rook-  i^^stance  of  tlie  copy  of  the  indictment  be  reckoned  exclusive 
wood,  Lowick,  of  the  day  of  delivery,  and  the  day  of  arraignment;  and, 
4St.  TiTeei?^'  ^^^  regard  to  the  copy  of  the  panel,  exclusive  of  the  days 
Ld.  George  Gor- of  delivery,  and  of  trial.  By  general  practice  too  the  time^at 
Doutl  591.  l^^^  with  respect  to  th^  copy  of  the  indictment,  has  also  been 
1  MS.  Sum.  59.  reckoned  exclusive  of  Sunday,  that  not  being  a  day  on  which 
Greefc**  case,  ^^  prisoner  may  be  presumed  to  be  preparing  for  his  de- 
post.,  and  in  fence;  though  the  statute  does  not  require  this  caution,  nor 
May^^M  is  it  of  absolute  necessity. 
SmMii  h  othezs.  April  1708.    MS.  Tracy.    Fost.  2.  230.  250. 

Through 
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Tbotfg^  thes^  acts  m^ntibn  oidy  ^^  the  tohok  imSclmefit^  C)i.  II.  $  50. 
yet  the  prisoner  ou^t  to  have  a  €<^y  of  the  caption  delivered        ^'^' 
to  him  with  the  indictment;  and  it  was  so  ordered  at  a  .     .    ., 

meetmg^  of  all  the  judges  upon  the  intended  trial  of  Greg,        V  ^O. 
for  holding  treasonable  correspondence  with  France :  for  this  ^^  ^u^^ 
is  in  many  cases  as  necessaty  to  enable  him  V>  conduct  him-  jbuUctment. 
self  in  pleadinc:  as. the  other;  and  such  is  now  the  constant  P<>^-  229,  3a 

.  Rookwood's 

practice*  But  after  pleading  it  is  too  late  to  object  eifdier  to  ^^^^  4  $^, 
the  want  of  a  copy  or  to  any  kisufficiency  in  it;  for  that  ad-'^r.  668. 

mits  it  to  be  sufficient*  Greg's  casei 

13Ui  Jan.  iror.    MS.  Tracy.    Cooke's  ease,  Salk.  634  ante,  8!46. 

On  the  other  hand,  though  the  wc»*ds  of  the  statute  of      Of  Pane!. 
William  are,  that  the  prisoner  shall  have  a  copy  of  the  panel  V^^!^^'^\^  41^ 
"  duly  returned  by  the  sheriff;*'  yet  if  the  copy  be  delivered  %.  33. 
before  the  return  of  the  jHrecept  it  will  be  sufficient,  within  L^^^"**'  ^' 
the  words  and  intent  of  the  act,  if  the  prisoner  have  the  ad-  Rookwood's* 
vantage  of  it  in  the  time  allowed  by  law  before  his  *ri^>^"^g^^^ 
the  intent  of  which  was  to  give  him  an  opportunity  of  pre-  Greg's  ease, 
paring  his  challenges*    This  was  so  ruled  in  Rookwood's '"P* 
ease,  and  also  at  a  meeting  of  the  judges  on  Greg's  case* 

In  the  case  of  Lord  George  Gordon  the  attorney-general  Ld.  Gtor^ 
moved  the  court  of  K*  B*  for  a  rule  upon  the  sheriff  to  deli-rjj  ^i  g.  3.    ' 
vertothe  prosecutor  a  list  of  the  jurors  whom  he  intended  to  Dou^^  S9^ 
return  on  the  panel,  in  order  that  the  prosecutor  might  be 
endbledto  deliver  such  list  to  the  prispner;  and  the  mk  was 
made  accordingly* 

Where  so  many  of  the  jurors  were  challenged  that  there  Fost.  63,  ^» 
were  not  left  a  sufficient  number,  the  court,  which  sat  under 
the  commission  of  gaol  ddivery  at  St.  Margaret's  HiD  for  the 
trial  of  the  rebels  in  1746,  awarded  ore  tenus  a  new  panel, 
and  adjourned  to  another  day,  to  g^ve  time  for  the  prisoners 
to  have  copies  of  the   panels  pursuant  to  the  statute   of 

William. 

Previous  to  the  trials  of  the  late  state  prisoners  for  high  Rex  r.  TluMnas 
treason,  it  was  found  that  the  panel  of  the'  jurors,  returned  q  g.  oct  irSj 
both  to  th^  court  of  gaol  delivery  and  of  oyer  and  terminer,  MS. 
was  incorrect  in  not  stating  the  professions  of  the  several  :5^'^^*'  '"^* 
jurors,  and  in  other  respects*    Whereupon  a  motion  was 
made  on  the  part  of  the  crown  in  the  court  of  gaol  delivery, 
which  was  thensitdng,  that  the  sheriff  might  have  liberty  «i 
amend  the  panel,  by  correcting  mistakes  and  adding  the  pro- 
fessions of  the  jurors  returned;  which  was  thereupon  directed 

Q  to 
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Ch.  II.  $  50.  to  be  done,  upon  advice  among  the  judges  wlio  presided ;  and 
^»^{-        copies  of  the  panels  so  amended  were  delivered  to  the  pri- 

— L.  doners,  pursuant  to  the  directions  of  the  statute. 

6  stf  1?  ^346*        ^^  Layer's  case,  the  name  of  a  juryman  was  by  mistake 

written  Longbotham  instead  of  Lon^bothom,  both  in  the 
original  panel  and  in  the  prisoner's  copy;  but  the  sound  being 
the  same,  and  written  both  ways,  it  was  ruled  to  be  sufficient* 

Stone's  case.     In  Stone's  case,  who  was  tried  at  bar  for  high  treason,  his 

6  Tw-m  RepT  ^  co^^^^^l  objected  to  one  of  the  jurymen  as  being  ill  described ; 

531.        *        his  place  of  abode  being  stated  to  be  Grafton-street;  and  as 

it  was  said,  there  being  several  streets  of  that  name,  that  there 
should  have  been  something  added  to  distinguish  which  Graf- 
ton-street  was  meant:  but  the  objection  was  over-ruled. 

Layer*s  case.  In  Layer's  case  the  court  reftised  to  order  the  v«nire  to 
6  St  Tr.  323.     ^  ^^  ^  ^^  ^^^^^  ^^^  ^j,  eonviction. 

^  SI.  I^  ^^  course  of  the  proceedings  under  the  special  corn- 

Course  if  Pro*  mission  in  1746,  for  the  trial  of  the  rebels,  after  the  bills  of 
BUll^/Smd  ii^dictn^cnt  had  been  iound  against  them,  the  prisoners  were 
Ifefore  Trial.  brought  to  the  bar  and  informed  that  bills  had  been  found 
FoBt.  1.  against  them,  of  which  they  should  soon  have  copies;  which 

were  accordingly  delivered  to  them  after  the  rising  of  the 
Rex  V.  Thomas  court  on  the  same  day.  A  different  course  was  pursued  upon 
O.  B.^ct  1794*  **  ^*^  proceedings  against  Hardy  and  others  for  high*  trea- 
MS.  son.    On  the  grand  jury's  returning  the  bill  <*  found,"  Lord 

C.  J.  Eyre,  who  was  the  only  judge  in  court,  desired  to  know 
whether  there  were  any  persons  present  who  were  concerned 
as  attomies  or  agents  for  the  prisoners:  if  there  were,  he 
wished  it  to  be  understood,  that  on  application  made  either 
to  the  court  of  oyer  and  terminer  or  of  gaol  delivery  at  the 
Old  Bailey,  or  to  cither  of  die  judges  in  those  commissions, 
counsel  would  be  assigned  to  the  prisoners;  and  that  such 
counsel  and  the  agents  of  the  prisoners  should  have  proper 
access  to  them.  That  his  reason  for  mentioning  this  was, 
that  the  prisoners  might  not  be  harassed  by  being  brought  up 
to  be  informed  that  bills  were  found  against  them,  and  then 
be  remanded.  This  was  done  in  consequence  of  a  previous 
meeting  at  the  Chief  Justice's  chambers,  when  the  former 
precedent  was  considered,  and  the  prasent  mode  agreed  to 
be  adopted  as  the  more  convenient.  In  truth,  as  far  as  respects 
notice  of  the  indictment,  all  that  the  statute  either  of  William 
or  of  Anne  requires  is,  that  the  prisoner  should  have  a  copy 

of 
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of  it,  which  seems  in  itself  to  be  an  adequate  notice,  and    Ch.  II.  J  51. 

sufficient  for  all  the  purposes  of  the  act.    And  so  it  was  con-        ^'^ 

sidered  by  one  of  the  judges  upon  that  occasion.    But  the    ^^-^^'''^' 

propriety  of  this  kind  of  communication,  where  the  prisoners 

are  not  brought  to  the  bar,  as  they  were  in  1746,  seems  evi- 

dent  on  another  account,  namely,  to  enable  them  if  they 

please  in  the  first  mstance  to  apply  for  counsel  to  be  assigned 

to  them,  whom  they  may  considt  as  soon  as  they  are  served 

with  copies  of  the  indictment.    For  the  st.  7  W.  3.  requiring 

such  copies  to  be  delivered,  assigns  as  a  reason  for  it,  to  enable 

the  prisoner  "  to  advise  with  counsel  thereupon  to  plead  and 

make  his  defence^'*    Therefore,  by  fair  construction  of  the 

whole  law  upon  this  subject,  such  opportunity  ought  to  be 

afforded  to  the  prisoner,  as  that  he  may,  if  he  please,  have 

counsel  assigned  to  him  so  long  before  his  triid  as  the  law 

expressly  requires  that  he  shall  be  furnished  with  a  copy 

of  the  indictment,  namely,  10  days. 

Also  by  the  act  of  King  William  the  prisoner  "  shall  have        §  52. 
the  like  process  of  the  court  where  he  shall  be  tried,  to  com-  Process  for  viit- 
pel  his  witnesses  to  appear  at  the  trial,  as  is  usuaUy  granted  Tf^ion^^'o^ 
to  compel  witnesses  to  appear  against  prisoners  in  the  like  7  W.  3.  c.  3. 
case;"  and  his  witnesses  are  to  be  heard  upon  oath.  Though  ''  ^' 
now  by  the  stat.  1  Ann.  c.  9.  the  prisoner's  witnesses  in  all  1  Ann.  st  2. 
cases  of  felony  as  well  as  treason  are  to  be  heard  upon  oath.  ^'  ^*  *'  ^* 

Of  the  Indictment  and  Evidence — Witnesses  and 

Confession. 

Every  indictment  for  high  treason  must  lay  the  offence  to        §  53^ 
have  been  committed  traitorously ^2did  should  condudea^o/n^^  General  words. 
the  duty  of  the  Defendant's  a/fegVemce.  A  charge  of  doing  any  I  ^^  Sum  76 
thing  seditiously  does  not  amount  to  a  charge  of  treason,  id.  Post.  186. 
Where  the  traitor  is  a  natural-bom  subject,  it  is  usual  to  lay  ^'^*"^i*^t*T 
the  offence  to  hai^l^een  done  against  his  naturcU  allegiance ;  700.* 
but  that  is  not  necessary;  for  in  the  general  word  aUegiance^!^^^* 
is  comprised  every  species  of  it;  and  the  addition  of  the  word  4  Mod.  163^. 
natural  is  even  faulty  where  the  Defendant  is  a  foreigner.  Jg^^**  i^'''^" 
Yet  if  that  fact  appeared  upon  the  face  of  the  indictment,  Calvin's  case, 
I  conceive  that  the  word  natural  might  be  rejected  as  repug-  ^  ^-  \  ^- 
nant  and  surplusage.  a.  5. 

I(  Vide  post  8.  59. 
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Ch.  11.  {  53.       It  is  sufficient  if  the  species  of  treason,  such  ts  compassii^ 
Indictment  and  ^^  king's  death,  be  laid  to  be  done  traitc«x>u6ly:  there  is  no 

L-.  necessity  to  charge  every  separate  overt  act  relating  th««to 

1  MS.  Sum.  5.  to  be  so  ^ont.  And  tt  is  suficient  in  stating  such  several 
Cranburn's  overt  acts  to  couple  them  together  by  an  and^  without  repeat- 
case,  4  St,  Tr.  ing  thai  the  jury  further  present^  i^c.  or  the  like ;  but  that 
Salk.  633.  form  is  the  proper  one  in  laying  distinct  species  of  treason. 

Ante^  ■.  4&  In  what  manner  an  indictment  may  be  quashed  for  insiii*- 

ficiency  1  have  already  observed. 

}  54.  In  every  indictment  for  high  treason  upon  the  st.  25  Ed.  3. 

Particular  trea-  for  compassing  the  death  of  the  king,  or  of  such  of  his  fa- 
W^^^cto.'^*  mily  as  are  therein  named,  or  for  levying  war,  or  adhering 
1  MS.  Sum.  85y  to  his  enemies,  the  particular  species  of  treason  must  be 
Foart  194  220  ^^^^8^^  ^^  *^  ^^^  terms  of  the  statute,  being  a  declaratory 
1  Hale,  108. 121.  law,  as  the  substantial  offence,  and  then  some  overt  act  must 
131. 144  149.     j^g  2^^  ^  ^\^Q  means  made  use  of  to  effectuate  the  tndtoroua 

Vau^han  B  case, 

5  St.  Tr.  la      purpose.    For  though  the  words  of  the  statute,  *^  and  thereof 

V^u^  ^^h  ^7  ^  proveably  (i.  e.  on  sufficient  proof)  attainted  by  open  deed,** 

B.  29.  &c.  come  immediately  after  the  clause  of  adhering  id  due 

Burnet's  MS.  15.  king's  enemies,  yet  they  refer  tb  all  the  treasons  before 

'  mentioned.    The  overt  acts  so  laid  are  in  truth  the  charge 

to  which  the  prisoner  must  apply  his  defence.    And  there* 

fore  it  is  in  no  case  sufficient  to  allege  that  the  prisoner  com« 

passed  the  king's  death,  or  that  he  levied  war  against  him,  or 

adhered  to  his  enemies;  for  upon  a  charge  so  general  and 

indefinite,  he  cannot   know  what   acts   he   is   to   defend. 

The  particular  acts  of  compassing  and  adherence  must  be  set 

1  Hale,  ISO.      forth:  and  in  the  other  instance  it  must  be  alleged  that  he 

assembled  with  a  multitude  armed  and  arrayed  in  a  wariike 
Case  of  Pur-  manner,  and  levied  war.  The  indictment  against  Purchase 
cbaae  and  Da-  and  Damaree  for  piling  down  meetkig-houses,  charged  that 
^siu  before  *^y>  ^**  ^  multitude  to  the  number  rf  $00,  to  the  jury  u». 
East,  term,  known,  armed  and  arrayed  in  a  waiiike  4|iamier  with  clubs 
MS."TnicT.  '^^  staves,  and  other  arms  offensive  and  defensive,  levied 
Vide  8  St  Tr.  war  against  the  queen.  No  exception  was  taken  to.  the  in- 
Tost.  213.  dictment  by  Damaree's  counsel:  but  on  behalf  of  Purchase 
S*  C.  ant«^  8. 17.  it  was  objected,  that  there  ought  to  have  been  an  overt  act 

laid  of  the  treason;  because  there  being  such  a  variety  of 
facts  which  amount  to  levying  war,  if  the  particular  facts 
intended  to  be  brought  forward  against  the  prisoner  were  not 
alleged,  he  could  not  know  how  to  make  his  defence.   But  it 

was 
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TraB  resolved  by  all  the  judges,  upon  conference,  that  the  in-   Ch.  II.  J  54. 
dictment  was  good,  and  that  le\7ing  war  being  an  overt  act  ^^^^^H^  ^^ 

of  itself,  no  other  overt  act  need  be  alleged.  They  agreed, L^ 

however,  that  it  ought  to  appear  sufficiendy  upon  the  indict-  ^  ^^'  '^-  20*  !• 
ment  that  a  war  was  levied,  and  that  they  appeared  in  such 
warlike  manner;. and  that  an  indictment  generally  that  A.^jJ  jj  ^  gg^' 
levied  war  is  not  good.  The  indictments  in  Benstead's  case,  SMS.  Sum.  64 
and  in  the  case  of  the  apprentices  for  pulling  down  bawdy-  crJTcap.  5ML*' 
houses,  were  framed  as  this  was.  And  they  all  resolved  that  KeL  70, 
the  Stat.  7  W.  3.  did  not  make  the  laying  an  overt  act  neces-  5  st^^^nJ*!!.**^' 
sary  where  it  was  not  so  before. 

As  to  what  may  be  Isud  as  overt  acts  of  each  respective  Ante,  a.  7,  8»  9, 
treason,  of  compassing  the  king's  death,  levying  war,  and  ad-  ^2—22. 
heringto  his  enemies,  I  have  before  had  occasion  to  consider 
at  length,  in  treating  of  those  treasons.  And  as  to  the  other 
treaBons  mentioned  in  the  statute,  they  seem  to  be  overt  acts 
of  themselves;  and  therefore  require  nothing  more  to  be 
alleged  than  the  facts  themselves  constituting  the  treason. 

I  have  also  had  occasion  to  notice,  that  one  species  of  trea-  ^^te  s.  9. 
son  may  be  laid  and  proved  as  an  overt  act  of  another.  The  ^^^'  l^^*  ^H* 
instances  are  mmecessaiy  to  be  repeated  here.  Yet  it  seems  144,  ^'      * 
that  no  overt  act  can  be  given  in  evidence  under  any  branch 
o{  treason,  unless  it  be  expressly  laid  as  an  overt  act  of  such 
treason;  although  it  be  laid  as  an  overt  act  of  some  other 
treason  in  the  same  indictment. 

There  are  however  some  other  overt  acts  to  be  examined,        $  *^»      "^ 
which  being  of  a  general  nature,  and  requiring  peculiar        WotSk^ 
consideration,  I  have  reserved  to  this  place:  these  are  words 
and  writings^ 

Whatever  doubts  may  have  been  formerly  entertained,  or  Fost  200.  202. 

hcvever  the  law  may  have  been  stretched  in  arbitrarv  times  ?%  ^'  ^'  ^ 
-  .,  ..  1,11  ,   4  Blac.  Com.  80. 

to  reach  particular  men,  it  is  now  settled  that  bare  words  123. 

not  relative  to  any  act  or  design,  however  wieked,  indecent,  ?i?*  ^'  ^^'^' 

or  reprehensible  they  may  be,  are  not  in  themselves  overt  acts  3  Inst.  14. 140. 

of  high  treason,  but  only  a  misprision,  punishable  at  common  i^ir^'riV  ^^* 

law  by  fine  and  imprisonment,   or  other  corporal  punish- 322, 3. 

ment  («).    They  are  frequently  spoken  in  heat  without  any  ^  Sf^'  ^h  ^I' 

Charnock*8 
(a)  By  a  late  temporary  act  of  36  Geo.  3.  c.  7.  a.  2.  the  operation  of  case,  lSalk.63JL 
which  so  far  as  concerns  this  matter  is  now  spent,  seditious  words  or  wri-  4  st  Tr.  593. 
tings  in  hatred  or  contempt  of  the  king  or  government  were  made  punish-  1  MS.  Sum.  13, 
able  for  the  first  time  as  other  high  raisdemeaoors,  and  for  the  second  14,  KeL  13. 
time  by  transportation  for  seven  years.  In  margin. 

intention  T.  Ray.  408. 

Burnet's  MS.  IX 
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Ch.  II.  i  55.  intention  to  act  accordingly;  they  are  stiU  more  frequently 
!(«^!f'^f^»^  mistaken  or  mis-remembered;  and  sometimes  it  is  to  be 
.  ■  feared  the  sense  of  them  knowingly  perverted.  It  is  one  of 

1  Hale,  309.       ^^  causes  mentioned  in  the  preamble  of  the  statute  1  Mar* 

St.  1.  c.  1*  for  repealing  all  intermediate  treasons  created 
since  the  stat.  25  Ed.  3.  on  account  of  the  severity  of  those 
laws  that  made  words  only,  without  other  fact  or  deed,  to 
be  high  treason. 
Cro1iagan*B  But  words  may  expound  an  overt  act,  and  shew  with  what 


Cro.  Car.  333. 


intent  it  was  done.  As  in  Crohagan's  case,  who  when  at 
Lisbon  said,  that  he  would  kill  the  king  if  he  could  come  to 
him;  and  afterwards  coming  to  England,  the  overt  act  of 
coming  here  was  explained  by  those  words,  and  shewn  to  have 
been  with  intent  to  carry  his  purpose  into  execution;  which 
Fost.  3QZ  seems  to  be  the  proper  explanation  of  that  case;  though  the 

speaking  the  words,  as  well  as  the  act  of  coming  to  England^ 
Fo*t  204  ^^  order  to  kill  the  king,  were  laid  as  distinct  overt  acts.  On 

1  Hawk.  ch.  17.  the  other  hand,  words  of  advice  or  encouragement  to  destroy 
^  ^^'  the  king,  and  above  all,  consultations  for  that  purpose,  are 

entitled  to  far  different  consideration:  they  expressly  relate 
to  such  an  act  or  design  in  contemplation;  and  cdme  di- 
rectly and  properly  under  the  notion  of  means  made  use  of 
for  that  end.  But  the  consultation  or  incitement  is  the  overt ' 
Coke*B  caac,  act,  and  the  words  are  properly  evidence  of  it.  One  charge 
KeL  12. 33.        against  Coke,  one  of  the  regicides,  was  the  speaking  as  coun-  ^ 

sel  against  the  king  on  his  trial. 
4  Ann.  c  a  By  the  stat.  4  Ann*  c.  8.,  re-enacted  by  stat.  6  Ami.  c.  7., 

6  Ann.  c.  7.  a.  2,  ^  affirm  maliciously  and  directly,  in  preachine,  teaching,  or 
next  aection.      advisedly  speakmg,  that  there  is  any  right  or  utle  to  the 

crown,  other  than  according  to  the  act  of  settlement;  or 
that  the  king  and  parliament  have  not  a  right  to  limit  the 
succession,  is  a  praemunire.  By  s.  3.  of  the  latter  statute  it 
is  provided,  that  no  person  shall  be  prosecuted,  by  virtue  of 
the  act,  for  any  words  spoken,  unless  information  thereof  be 
given  upon  oath  to  a  justice  of  peace  within  three  days  after 
such  words  spoken,  and  the  prosecution  be  within  three 
months  after  such  information;  and  that  no  person  shall 
be  convicted,  by  virtue  of  the  act,  for  such  words,  but  by 
the  oaths  of  two  credible  witnessess. 

13  Car.  2.  c  1.       '^^^  ^^^  ^^  ^^^*  ^*  ^^  before  declared  it  a  praemunire 

to  assert,  maliciously  or  advisedly,  by  speaking  or  writing, 
that  both  or  eithei:  house  of  parliament  have  a  legislative  au- 
thority 
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thority  without  the  king.  And,  generally  speaking,  any  words,    Ch.  II.  $  ss. 
acts,  or  writing,  tending  to  vilify  or  disgrace  the  king,  or  to  ^"^^'*!^  °^ 
lessen  him  in  the  esteem  of  his  subjects,  or  any  denial  of  his  _^— ^ 
right  to  the  crown,  even  in  common  and  unadvised  dis-  \^^'  ^^"^ 
course,  amount  at  common  law  to  a  misprision,  punishable 
by  fine  and  corporal  punishment. 

Writings  of  this  nature,  inasmuch  as  the  very  act  betokens        k  55^ 
greater  deliberation  and  malignity,  may,  I  think,  with  strict      WrUhii^- 
propriety,  be  urged  more  strongly  against  the  writer,  as  evi- 
dence of  a  treasonable  intent.    But  this  must  be  taken  with 
some  reserve.    Writings  plainly  applicable  to  some  treason- 
able design   in   contemplation   are   clear   and  satisfactory 
evidence  of  such  design,  although  not  published.    If,  say 
Mr.  Justice  Foster  and  Mr.  Justice  Blackstone,  the  papers  Post.  198. 
found  in  Sidney's  closet  had  been  plainly  relative  to  the*^^*^^^"*^ 
other  treasonable  practices  charged  in  the  indictment,  they 
mig^t  have  been  read  in  evidence  against  him.  The  papers  Vide  Gregr*8 
found  in  Lord  Preston's  custody,  those  found,  where  Mr. ^J^»  ^^^  *^* 
JLayer  had  deposited  them,  and  the  intercepted  letters  of  Layer's  case. 
Dr.  Hensey,  were  all  read  in  evidence  as  overt  acts  of  the  nr  ^iSimiv's 
treasons  respectively  charged  on  them;   for  they  were  all  case, 
written  in  prosecution  of  certain  determinate  purposes  which  ^  ^""*  ^^ 
were  treasonable,  and  then  in  the  contemplation  of  the  of-, 
fenders:  and  such  papers  being  found  in  the  custody  of  the  Layer's  case, 
prisoners  are  admisdible  in  evidence,  without  any  proof  of  ^  St  Tr.  279. 
the  hand-wriung  being  theirs.    Evidence  of  the  same  na- 
ture was  received  in  the  case  of  Tooke  and  others  at  the  Old  Tooke's  case, 
Bailey,  in  1794;  as  also  in  Stone's  case,  who  was  tried  at^.^^  MS.\nd 
the  bar  of  the  court  in  Hilary  36  Geo.  3.  And  not  only  was  6  Term  Rep. 
evidence  received  of  such  papers  as  were  found  in  their  own 
possession,  but  also  of  such  as  were  found  in  the  possession  of 
dieir  accomplices;   the  connection  between  them  being  first 
proved*    But  writings  which  have  no  connection  with  any  p^^^  ^gg, 
actual  purpose  of  a  treasonable  nature,  while  they  remain  1  Hale,  112.II& 
unpublished,  will  not  amount  to  an  overt  act  of  treason;  ^  Sf^  ^^  ^" 

4      but  the  fact  of  publishing  them  is  an  overt  act,  and  may  be  3  Inst  14. 

•      evidence   of  the  treasonable  purpose  which  they  import,  j^*^"®,^*®^^*^^ 
And  this  I  think  upon  the  same  principle  as  words  of  incite-  Kel.  22, 2J. ' 
ment  to  treason  are  evidence  ctf  such  incitement.  Those  are  ^  ^^  .7^9  R\f 
addressed  to  some  one  or  more  individuals;    these  to  the  Hep.  89,  9a 

whole 
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Ch.  11.  556.    whole  body  of  the  people.    But  in  both  cases  it  seems  that 

Jitd^^tarui  ^j^^  intent  to  incite  should  appear  to  the  satisfaction  of  the 

jury.    So  in  all  writings  of  a  treasonable  nature  it  appears 

to  me  that  not  only  they  should,  in  the  judgment  of  the 

court  and  jury,  import  the  treasonable  purpose  in  proof  of 

which  they  are  adduced  in  evidence,  but  that  the  jury  should 

be  satisfied  that  the  publication  was  made  in  furtherance  of 

siich  purpose.    Though  if  the  immediate  tendency  of  such 

writings  be  to  cause  the  dethronement  of  the  king,  that 

would  be  proof  of  compassing  his  death;  because  the  law 

Twyn's  case,'    has   adopted   it   as  such.     In  Twyn's  case,  a  publication 

*  printed  and  distributed  by  him,  exhorting  the  people  to 

throw  off  their  allegiance  and  put  the  king  to  death,  was 

laid  as  the  overt  act  of  compassing  the  king's  death;  and 

the  prisoner  was  convicted  and  executed.    But  by  the  stat. 

4  Aim.  c.  8.       4  Ann.  c.  8.  and  6  Ann.  c  7.  it  is  made  a  substantive  trea^ 

son  maliciously,  advisedly,  and  directly  to  affirm,  in  print  or 
writing,  that  there  is  any  right  or  title  to  the  succession  of 
the  crown,  odier  than  according  to  the  act  of  settlement; 
or  that  the  parliament  has  not  a  right  to  limit  and  bind  the 
Post  301.  succession.  On  this  statute  Mr.  Justice  Foster  remarks,  tliat 

no  man  is  to  be  argued  into  the  penalties  of  it  by  inferences 

and  conclusions;  but  the  criminal  position  must  be  directfy 

as  well  as  maliciously  and  advisedly  maintsuned  in  order  to 

bring  him  within  it. 

Vide  36  H.  8.         Upon  no  other  principle  than  what  I  have  before  advanced 

1*&  3  p.  &  M.    ^^^  ^^  various  temporary  statutes  be  accounted  for,  which 

c  10.  have,  from  time  to  time,  been  passed,  making  the  publishing 

13EUz%^i       ^y  ^^'^S  ^f  disloyal  or  seditious  positions  high  treason. 

13  Car.  3.  c.  1.  They  were  meant  to  repress  and  punish  the  very  act  of  pub- 

^plHale,      iishing  such  writings;  although  the  publisher  bad  no  other 

design  in  so  doing  than  to  vent  his  spleen  against  the  govern^ 
ment,  without  any  intention  of  stimulating  others  to  any 
treasonable  act.  For  though  it  must  be  adijaitted  that  the 
argument  is  not  so  strong  in  those  instances  as  in  the  case 
where  Wre  words  of  the  like  import  have  by^severai  tempo- 
Vide  Tost.  301.  1*^^  Statutes  been  made  felony  and  misdemeanor;  yet  the 
rs^ft.  5  Eliz.  frequent  recurrence  of  statutes  of  the  former  kind  upon  so 

C«  1S«  &?Ufl8t 

fbnd  and  fantas-  many  occasions  and  at  different  periods,  do  at  l^ast  imply  gF^at 
tteal  prophecies  doubts  in  the  legislature  whether  the  publication  of  such.se- 
make'insiirrec.  ditious  writings  did  of  itself,  without  any  intention  q£  the 

tion,  disturb-  publisher 

sace,  &C. 
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iKtc  inpiafipii»  amount  to  hidk  treasoiXi^  hdicm^tf  trnd 

But  diouj^  aome  oveit  dctti  nfust  be  \xA  and  prot^d  in        \^7* 
ikut  JUMaDQ^ft  before  mctitrioned,  yet  it  is  not  nccessaiy  that  fjit^^^^ 
Ae  whole  detail  of  tiie  evidence  should  be  set  fordi.    The  to  be  laid. 
eoanilo»  law  never  required  this  etactness ;  and  the  statute  \^l^  ^""'  ^ 
0S  WiBiam  docs  not  make  it  necessary  to  charge  particular  Fost.  194. 33(f 
facts  where  it  was  not  necessary  before.  It  is  sufficient  that  J  *^*'«»^22. 

-•  ,  ^     .  t  .,  .  «i     Lowick'8  case, 

the  cnargie  be  stated)  with  reasonable  certainty,  so  that  the4.St  Tr.  722. 

ftiesoatf  may  be  apprised  of  the  nature  of  k.  Thus  the  liy-  ^*^4^X 
mgy  that  A.  and  B.  met  and  proposed  the  means  how  to  effect  696,  V. 
lite  king's  death  is  sufficient,  without  alleging  the  particular 
fltfeanS'  upon  which  they  Agreed,  which  is  matter  of  evidence* 

The  statute  of  William  directs^  that  ^  no  evidence  shall  r  W.  3.  c  3.  f .  a 
be  adnutted  or  giyen  of  any  overt  act  that  is  not  expressly 
laid  in  the  indictmem  against  any  person  or  perscms  whatso* 
€ver.*^  This  rule^  though  ezprea^  prescribed  by  die  sta^  1  MS.  Sum.  73. 
tttte,  in  order  to  suppress  sonte  abuses  that  had  aj^ared  in  x  Hale  121. 
At  heat  of  prosecutions  for  treason,  is  in  truth  no  more  than  Vide  Kel.  a  the 
4ie  common  law  itself  directs  generally.    For  in  no  case  is  o^thl'Sla  of 
a  prisoner  bound  to  answer  unprepared  for  every  action  of  the  i«gkides.  . 
his  Mfe,  but  only  to  that  which  is  the  subject  of  the  indice«> 
aseiit  against  him:  and  therefore  no  evidence  ought  to  be 
admitted  in  any  prosecution  but  what  immediately  relates  to 
Ae  crime  imputed*  This  I  diink  was  always  the  law  as  well 
aa  the  just  rule  in  thns  particular  case;  though  it  must  be  Vide  Fost.  24a 
owned  that  some  high  authorities  difd  seem  to  covaitenance  H^e^j^l  122. 
a  eonCraTy  doctrine;  which  justifies  the  caution  and  wisdom 
of  pariiament  in  securing  the  observance  of  the  rule  by  a 
le^lative  provision.*   But  the  meaning  of  die  statute  has 
often  been  attempted  lo  be  atramed  the  other  way;  and  such 
a  construction  has  been  «-gued  for  as  would,  if  it  had  pre- 
^led,  have  made  it  necessary  to  set  forth  specifically  every 
fact  intended  to  be  proved  at  the  triaL  The  true  sense  of  rest  245. 
the  chmso  is,  diat  no  overt  act  amoimting  to  a  distinct  inde-  ^  MS.  Sum,  ri. 
pendent  charge,  diough  £sUing  under  the  same  head  of  trea-  5  st.^rr20,^if2! 
son,  shaH  be  admitted  m  evidence^  unless  it  be  exfHressly  laid  MS.  Trac}',  23. 
in  die  indictment:  but  an  overt  act  may  be  given  in  evi-  MS.  Burnet,  I6i 
dence,  Ihongh  it  be  apt  ozpresriy  laid,  Or  not  well  laid  in  the 
indictflMcnt,  if  it  amount  to  direct  proof  of  any   overt  act  o    1^    j» 
which  is  well  laid.   Thus  in  the  case  of  Rookwood^  who  case,  4  St.  Tr. 

wo,  7. 
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Ch.  IL  §  57.  was  indicted  for  compassing  Kbg  William's  dtttofa,  two  fd^ 
^^^EMmJ!*^  the  overt  acts  charged  were,  that  he  and  others  met  and  coi^ 
■  suited  upon  the  proper  means  for  way-laying  the  king,  and 
attacking  him  in  his  coach;  and  also,  that  they  agreed  to 
provide  40  men  for  that  purpose.    Upon  this  indictment  the. 
counsel  for  the  crown  were  allowed  to  pvc  in  evidence  a  list 
of  the  names  of  a  small  party  who  were  to  join  in  the  aA^ 
tempt,  of  which  the  prisoner  was  to  have  the  comnumd^  with 
his  own  name  at  the  head  of  the  list  as  their  commander;, 
for  though  this  circumstance  was  not  charged  in  the  indict- 
ment, yet  it  amounted  to  a  direct  proof  of  the  overt  acts 
laid,  viz.  the  meeting  and  consiilting  together  how  to  kill  the 
king,  and  their  agreeing  to  provide  40  men  for  that  purpose* 
^  And  as  this  fell  under  the  same  species  of  treason|..it  wai^ 

Major  Lowick's  very  proper  evidence*    In  Major  Lowick's  case^  upon  the 
72?'  ^  ^^  ^^    ^^vat^  charge,  the  court  declared,  that  even  if  the  circumatance 

of  providing  40  men  had  not  been  laid  in  that  indictment,, 
the  evidence  would  still  have  been  admissible;  for  it  waa^a 
direct  proof  of  the  first  overt  act  laid,  the  meeting  and  con- 
sulting on  the  means  of  killing  the  king/  So  in  the  caae.oC 
Layer's  cue,  Layer,  his  corresponding  with  the  pretender,  though  not  laid 
$  St.  Tr.  286, 7.  in  the  indictment,  and  though  made  a  substantive  treason  by 

the  St.  12  &  13  W.  3.  was  admitted  in  evidence;  because  it 

tended  directly  to  prove  one  of  the  overt  acts  laid,  namely, 

his  conspiring  to  depose  die  king,  and  to  place  the  pretender 

Cases  ofDeacon^'^  ^^^  throne.   The  like  rule  was  observed  in  the  cases  of 

and  Sir  John      Deacon  and  Sir  John  Wedderbume,  upon  the  special  com- 

Post.  9/22!^^'  mission  in  Surry  in  1746.   In  the  former,  his  coupsel  ob-. 

jected  to  the  receiving  the  evidence  of  one  Craig  a  printer, 
toucl)ing  the  prisoner's  obliging  him  to  print  the  pretender's 
manifesto  at  Manchester,  and  his  publishing  it  there  while; 
the  rebel  army  was  in  the  town;  and  also  to  the  reading  of 
the  manifesto  itself,  because  it  was  an  overt  act  not  laid  in 
CLd.c.j.willcs,the  indictment:  but  it  was  answered  by  the  court,  that  ^ 
t^^^T^Jir*  ^"'^"  overt  act  not  laid  maybe  given  in  evidence,  if  it  be  a  direct 

proof  of  any  which  is  laid.  That  one  of  the  overt  acts 
laid  being  the  assembling  and  marching  modo  guerino  in  or- 
der to  depose  the  king,  and  set  the  pretender  on  the  throne; 
and  it  being  proved  that  the  prisoner  was  with  the  rest  of 
the  rebel  army  at  Manchester,  and  appeared  in  a  hostile 
manner  there;  the  fact  of  his  causing  to  be  printed  and  pub- 
lished the  pretender's  manifesto  there  was  strong  and  direct 

*  proof 
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|3«)of' of  his  having  joined  the  army  for  the  purpose  men-   Ch.  II.  $  57. 
tttmed  in  the  indictment*    In  *Sir  John  Wedderbum^'s  case  Indtetment  and 
Ac  proof  offered  was,  that  he  was  appointed  by  the  preten-        ^ 
der's  son  coBector  of  the  excise,  and  that  he  did  actually 
coHect  it  in  several  places  where  the  rebel  army  lay,  by  virtue 
of  ihirt  appointment^  for  the  use  of  the  rebel  army,  with 
whom  he  was  proved  to  have  been  present  at  divers  places. 
The  same  objection  was  urged,  and  the  stat.  7  W.  3.  parti- 
cularly relied  on,  but  the  court  over-ruled  it  for  the  sanie 
reason  given  in  De^icon's  case. 

On  the  other  hand,  if  the  oi^ert  act  offered  in  evidence  and  Fost  24d 
not  laid  in  the  indictment  be  no  direct  proof  of  any  of  the  overt  ^  ^^"  ^'*™*  '^' 
acts  charged,  but  merely  go  to  strengthen  the  evidence  or 
sbflpicion  of  some  of  those  overt  acts  by  a  collateral  circum- 
stance, such  evidence  cannot  be  admitted,  notwithstanding  the 
opinion  of  Lord  Hale  to  the  contrary.    As  in  the  case  of  ^  ^^^  i^i  s. 
Captain  . Vaughan,  who  was  indicted  for  adhering  to  the  Vaiighan*s  caac, 
king^s  enemies  on  the  high 'seas:  The  overt  act  laid  was  ^  ^^' '^'' ^' 
his  cruising  upon  the  king's  subjects  in  a  vessel  called  the 
Loyal  Clencarty;  and  the  counsel  for  the  crown  offered  to 
give  in  evidence,  that  he  had  some  time  before  cut  away  the 
Custom-house  barge,  and  had  gone  cruising  in  that  vessel;      , 
but  as  that  was  no  proof  of  his  cruising  in  the  Loyal  Clen- 
cattyfdie  court  rejected  the  evidence. 

Th6  rtile  abovementioned  applies  also  as  to  the  manner  in        (  53^ 
which  wotds  or  writings  are  to  be  laid  in  the  indictment,  what  certainty 
and*  proved  m  evidence.    Upon  an  indictment  for   ^om-^^^^^^J^^^ 
passing  the  king's  death,  in  which  a  treasonable  declaration  of  nvord*  and  wit- 
the  prisoner  was  alleged  as  an  overt  act,  but  was  only  set  ^"^"    -       g> 
forth  in  substance,  it  was  objected  in  arrest  of  judgment, 
that  the  words  of  the  declaration  were  not  specified ;  but  the 
court  unanimously  held  the  indictment  sufficient.    It  was 
Isud,  diat  the  declaration  contained  incitement,  persuasions, 
and  promises  of  reward  to  induce  the  people  to  join  in  re- 
bellion, which  was  an  overt  act  of  the  treason   charged,     *      ' 
gamely,  the  compassing  the  king's  death ;  and  this  being  the 
substantial  charire,  it  was  sufficiently  set  forth.  In  the  cases  of  Coleman's  case, 
^Colerman  and  Lord  Preston,  the  substance  only  and  purport  ^^^  prestoii's 
of  the  letters  found  upon  him  were  set  forth.    In  Staley's  ca8e,4St.Tr.411. 
case,  the  words  were  spoken  in  French,  and  the  import  of f^gJ^^J^^* 
them  stated  in  Latin.    In  Fr^cia's  case,  the  like  ride  was  Francia's  case, 

U\A  ^  St.  Tr.  73^7. 
*^^  So  Layer's  diuie 
6  St,  Tr.  SJO. 
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oil.  Ih  is^   Jftid  down,  that  it  is  not  neoessaiy  to  siet  fcrih  HEKeleMmr 
^^^"^^^  themselves  of  a  treasonable  oorrespGandeiice;  it  is  fluftcfaailil^ 

^^.^^ \ atate  the  substance  and  intern  of  them;  ixx  tbef  are  evideBde 

of  the  secret  compassing  and  imagiliation  <af  the  heart*  la 
I!>r.  Drjike's  Dr.  Drue's  case  it  was  said  by  Lord  Hok,  that  eHherlfta 
case,  SaJk.  660.  ^^^  ^^^^^  ^  ^yi,^!  ^^^  be  charged;  butifcctiihe  amiI«M  - 

(a)  The  vari-  yariatioD  which  changed  the  word  was  faitsd  (a);  or  'tfie  atAft^ 
Mce  WM  nor  for ^^^^^^  j^jjj  ^g-^^^  ^f  ^^^  j^^  j,^  «tated;  and  itt  that  case  If ' 

the  sense  be  rightly  stated,  It  is  sixffik:ient.  And  ait  the  Oon^ 
Chappie's  notes,  wall  Summer  assizes  in  1735,  Lord  Hardwfcke  sakithaMMa 

was  hbw;   though  it  was  safer  to  lay  the  incfietment  k/afSk 
vays,  viz.  in  one  coumt  the  Teiy  words,  in  another  die  ^smIV' 
stance  and  sense  of  them  only. 
Fost  218.  In  thelnstances  of  Greg  and  of  Dr.  Henaey,  theielleaa 

WSt  tv'app.  respectively  sent  by  them  with  intent  to  convey  tntelBgenee 
77.  Dr.  UciRr  to  the  enemy  were  stopped  at  the  post-office.  In  the  ease  «if 
Tbuit^WS.       *^^  former,  who  pleaded  guilty,  the  indictment  charged,  that 

jche  letters  were  sent  from  the  {dace  where  liie  venue  was 
laid  into  parts  beyond  the  seas,  to  be  ddRvered  to  d^  eneAy. 
The  indictment  in  Dr.  Hensey*s  case  wiA  ttiore  propriety 
stated,  that  the  letters  were  sent  from  the  place  wlMre  4le 
venue  was  laid,  to  be  delivered  in  parts  beyond  the  ee«i  ^ 
the  enemy. 
De  la  Motte's  tn  the  case*  of  De  la  Motte,  on  suspicion  of  tiie  trttiterom 
case,  o.  B- July  correspondence  which  he  was  carrying  on  with  the  'French 

1781,coi'.BuUer  .         ^  ,  .- .     ,  .  i  * 

and  Xeatli,  Js.  government,  then  at  war  with  this  coontry,  the  paccets  were 
MS.  ^iM  J.    secretly  opened,  copies  taken  of  their  contents,  and  they  weil^ 

afterwards  sealed  again  and  forwarded  to  their  place  of  desti- 
nation. Persons  who  knew  tJie  prisonef\i  hand>*wrif^g; 
proved  that  the  origii(al  letters  were  written  by  Mm;  aiid 
die  copies  being  proved  to  have  been  examined  wet«  adn^ttied 
in  evidence. 

\  59.  If  but  one  of  seversfl  overt  acts  ^  well  hid  and  pro^red, 

Surplwage  need  that  is  sufficient.    And  if  it  be  kid  with  ch-cntnstances  niot , 
1  MS^'^mTli  «^cessary  to  constitute  Ae  act  high  treason  they  need  nof^ 
Fost  194.         proved,  but  may  be  rejected  »  ««rpiiMage«    As  in  ^te  eabe 
IH^^  m.      of  treason  in  levying  warj  if  theirv^t  act  he  an  amryini^  in 
4Bt  Tr;  722,     an  hostile  manner,  and  d^reby  killing  diirers  rf  die  t(^ing'% 


6St^. 3»^*    subjects;   if  the  arraj^ing  in  an  hostile  mmmc^  be  proPvtd, 
330*  *     that  is  sufficient,  without  pnoof  of  tike  rest.  Or #  'nhtf  as'in 

Sarnet'»i|8.i6.  |;,owick'»  case,  th^  A.  and.B.  met  and  propoa^  1}i«  kinafs 
6  Vt.  Tr.  25, 6.  death, 

Ame,  s.  4& 


i»4Aotlt  be  not  wdl  ImkU  «b»  laMPr  viU  not  vifiat«  ^  ^"^^^^ 


^n«qH 


'W>iMww  is  the  itiiae  or  |ibce  laM  il»  90  oyeft  aU  charged        }  60. 
im  ilbei»dictBM»t Jaare  Aeceauiry  IP  be  ^trict^y  prov^  in  diis  '^^J^^f''^' 
llupin  «if  other  owe,  provided  %  time  be  laid  before  id^e  case,  4  St  Tr. 
^  fediiv  of  the  hill,  and  a  place  fee  laid  within  i$i§  cou&ty.  Townl)  's  case» 
ia  Miw  Xownfy'is  case  it  was  stropig^  prea^ed  as  aia  objection  Fost.  8, 9. 
under  the  clause  in  the  stat.  of  WiUiam,  above  refeired  to,  ^^^^  \  ^l(<^i^ 
4l»t  idl  ^  'Ovei^  acts  proved  w^£  s^bs^quent  to  the  time  \  i^ak»  ^61. 
}ai4  IB  ibe  jceconL    But'  all  the  court  were  dearly  satisfied  ^^^^5^^"^^*^^^- 
4hat«ttch  strictoess  was  not  ji^ecesarsuyf  but  that  it  was  suffip  Ld.  Balxmrino's 
cie«^  1^  9X  cQiBaaon  law,  to  prove  the  overt  actaou  w^yo^'S?^"*^' 
d^y-  hfifoup  the  finding  of  the  bilL    The  sa^ne  was  ruled  on 
JUokI  9afaii€¥mo'3  Ikial  in  the  House  of  Ix>txis,  by  the  advice 
49f  <U  U»e  Judges. 

I:  hap«  be£9re  had  oecasio«  to  treat  of  tbe  place  where        S  61. 
tUt^ioiM^comautttid  both  ^road  and  at  home,  shall  be  tried,  -Proof  ofcntn 
a%d  haw  .^e  Isw  stands  in  that  respect.    But  in  all  cases  oiv>here  trial  had. 


within. the  reahOf  soQie  overt  act  must  be  proved  in  ^?*|*pu^  ^ 
the  coud;^  where  the  indictjnei^t  is  laid  and  die  trial  had,  c.  lo.  s.  r 
^MC^MH^^g  to  the  course  of  the  cpmcuon  law*    But,  as  in  the  ^^^'  ^^"'^'  ^^* 
.419186  of  ocmpassiag  the  king's  death,  any  act  done  towsuds 
the  apposqpfiatuaeut  of  diat  object  within  the  county  is  suf- 
iMM^  Jt^oiedPTefiloii  and  ^iO  other  £entleme;B  had  procured 
$1  vessel  ta  tranapofit  them  to  France,  but  were  stopped  be- 
im^  li^  got  out  of  the  river;  and  iheir  papers  were  seized. 
Alfttngfft  those  papers  was  found  avscheme,  intended  to  be 
Japd  bfifoce  the  French  gpvenunent,  for  invading  the  king- 
<lom*    Lord  Pre^fbon  insisted  that  no  overt  act  was  proved  L^.  Preston's 
upoo  him  in  Middleses:,  where  afi  the  overt  acts  were  laid ;  !^^'a         ^ 
^iqff  hi^  was  taken  with  the  papers  in  the  county  of  Kent*  vide  Foet.  196. 
But  the  court  told  the  jury,  that  if  they  believed  that  he  had  ^"^^'  '*  ^' 
$s%  intention  of  going  to  France  widi  those  papers,  for  the 
purpose   charged   in  the   indictment,  his   taking  boat   in^MS.  Siuii.485- 
Middlasw,  ia order  to ^  oH  board  the  vessel,  was  a  suffi- ^^ kehu^s. 

^  ^MW  osnevt  act  in  that  oo^ioty'*  But  after  proof  of  an  overt  Psriun's  case, 
JM  in  the  coun^  in  which  the  j^eason  is  l^id,  evidence  may  Xer  Holt,  c.  J. 
Im^  giveis  BiiSDif  other  overt  >acts  of  the  same  species  of  trea-  Layer's  casc^ 

.   s^A  11^  othec  counties.  ^In  this  s^nse  the  passage  in  ^^Y^fizxLziS- 

mustpost  S.  65:  , 
*       / 


f 
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Ch.  11.  $  61.   must  be  understood^  where  it  isaakLtobBve  httmtmolb^wUtk 

Jmiictment  and  3J,.  {{^  Vane's  case,  that  the  treaBon  laid  in  the  indictmeor 

Mvidence,  ,  ,  ,» 

■  ■  being  the  compassing  the  king's  death,  mrhich  was  in  the 

county  of  Middlesex,  and  the  levying  war  being  laid  only  as' 
one  of  the  overt  acta;  though,  it  w^elaid  to  be  in  Middtoflw^ 
yet  a  war  levied  by  the  prisoner  in  Suxry. might  be«givcki-M' 
evidence;  for  not  being  laid  as  the  treason,  it  is  a  transitory 
thing  which  may  be  proved  in  anodier  county;  otherwise,  if  ^ 
the  indictment  had  been  for  levj^ng  war  as  a  8id>stantiiire 

^d^post.  ft.  65.  treason. 

d  MS.  Sum.  485.     But  ifutther,  H  is  observable  that  Keljmg  appears  to  tdh* 

fine  die  rule  for  admitting  in  evidenee  other  overt  jicts  of 
the  same  treason  in  other  counties  (after  proof  of  anf  overt' 
act  inthe  county  where  the  offence  is  laid)  to  the  caiPt  *of 
compassing  the  king's  death ;  and  it  is  said  that  treason  m 
levying  war  is  local.    But  quaere  whether  this  disfincti6h 
can  be  right*    The  case  in  Keh  15,  and  the  case  of  the  Earf 
of  Essex  were  indictments  for  compassing  the  king's  death, 
and  the  lev)ring  war  was  laid  as  an  overt  act.    And  where 
is  the  difference,  in  point  of  reason  or  principle,  whether  the 
levying  war  be  charged  as  the  ti'eason  indicted,  with  overt 
acts  laid  of  that  fact,  or  whether  the  same  facts  be  chai!^ged 
as  oviert  acts  of  another  branch  of  treason?    In  the  case  of 

Vide  8  St.  Tp.     Damaree,  Purchase,  and  WiHcs,  for  high  treasoii  in  con- 

218,  &c.  structi ve  levying  of  war,  evidence  was  given  of  houses  pulkd 

down  in  London  as  well  as  in  Middlesex,  where  the  pri- 
soners were  indicted.  In  the  prosecutions  for  the  rebellions 
in  1745  and  1746  evidence  was  given  of  the  march  of  the 
rebels,  and  of  the  part  the  prisoners  bore  in  Ae  rebelHon  in 
every  county  through  which  they  passed;  and  yet  these  were 
cases  of  indictments  for  levying  war;  but  then  sonae  overt 
acts  were  proved  in  the  county  laid  in  the  indictment.    In 

Dejicon'scase,   Deacon's  case  in  partic^:^,  evidence  was  permitted  to  be 
'  given  of  overt  acts  done  In  other  counties,  though  all  the 
overt  acts  were  laid  to  be  done  in  Cunxberland;  an  overt  * 
act  being  first  proved  in  that  county. 

\  62.  As  all  accomplices  in  treason  are  principals,  as  much  as 

HomAccompliixt  those  who  do  the  act,  there  is  nothing  to  remark  of  difference 
to  be  charged,  between  them  in  respect  of  the  indictment:  and  I  have 
Ante,  s.  Z5.  Z7.  before  considered  what  evidence  is  necessary  of  sufircient  to 

connect 
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cMaect  tte«ft  jd^gether,  so  as  t<^  let  in  pvoof  of  their  re-   Ch.  Ii.  $  en. 
nff^ve  wGia  against  ea«^  odier.  Indietment  and 

But  an  indictment  agunst  a  receiver  of  a  traitor,  after  the         ^'"^^'^ 
&Dt«  nuisft  charge  him  spedaQy  with  the  receipt^  and  not  ge-  ^  Hate;2i4. 2Sa 
9w»Uy,  that  he  did  the  thing;  which  is  otherwise  in  case.of  Dy'!^|9a.'^* 
Qgie  who  is  a  pi:o6urer,  counsellor,  or  assenter.  Fosi  345. 

Ante,  8.  3S* 

Witnesses. 

It  is  an  essential  requisite  on  the  trial  of  this  offence,  that       $  63. 
die  treason  charged  in  the  indictment  should  be  proved  by  WitneneM  neeu^ 
twa  witnesses.    This  stands  on  several  acts  of  parliament,  OelniUcSS^u 
which  I  will  first  set  forth,  and  then  notice  the  construction 
which  has  been  made  upon  them. 

The  stau  1  £d.  6.  c.  12»  s.  22.  enacts,  ^^  that  no  person  1  Ed  6.  c.  12> 
shall  be  indicted,  arraigned,  condemned,  or  convicted  for**^  .  r, 

any  treason,  petty  treason,  or  misprision  of  treason,  unless 
he  be  accused  by  two  sufficient  and  la^ul  witnesses,  or  shall 
willingly  without  violence  confess  the  same." 

The  Stat.  5  &  6  Ed.  6.  c.  11.  s.  12.  enacts,  ^^  that  no5g(6£d.6. 
person  shall  be  indicted,  arraigned,  condemned,  convicted,  ^.^1- 
or  attainted  for  any  treasons  that  then  were  or  after  should  295, 7. 
be,  unless  thereof  accused  by  two  lawful  accusers  (i.  e.  wit^ 
nttflses);  which  said  accusers  at  the  time  of  the  arraignment 
of  the  party  accused,  if  they  be  then  living,  shall  be  brought 
in  person  bef<»^  the  accused  to  prove  him  guilty  of  the  trea- 
sons or  offences  contained  in  the  indictmelit,.  unless  the  said 
party  arraigned  shall  willingly  without  violence  confess  the 
same." 

Then  by  the  stat.  1  &  2  Ph.  &  Mary,  c.  10.  it  is  enacted,  1&2  Ph.8(M. 
^  that  all  trials  for  any  treason  shall  be  had  and  used  only  ^'  ^^* 
according  to  the  due  order  and  course  of  the  common  law." 
And  by  another  statute  of  the  same  session  it  is  enacted,  c.  IL  s.  3. 
^  that  every  person  who  shall  be  accused  or  impeached  of 
any  of  the  offences  contained  therem  (a),  or  of  any  other  (a^  i:e,  offences 
o&nce  concerning  the  impairing,  counterfeiting,  or  forging '^l^W  ^  **" 
of  any  coin  current  within  this  realm,  shall  and  may  be  in- 
dicted, arraigned,  tried,  convicted,  or  attainted  by  such  like 
evidence,  and  in  such  manner  and  fo^m,  as  hath  been  used 
and  accustomed  within  the  realm  before  the  1  £d.  6." 

Lasdy,  the  7  W.  3.  c.  3.  enacts,  ^^  that  no  person  what-  ^  ^  ^  ^  ^, 
soever  shall  ba  indicted,  tried^  or  attainted  of  high  treason, «.  2. 4. 

(such*  ^ 


(Si^n  f^*  ^fc  tfr  hrf»^  tfiiatMlf  tew  8i»tedy)  or  of  rtayiiftM  tf  mrib 

^^^^^^^    treason,  but  by  and  upon  tke  aait]»  and  tsfitimoay  ol  twn 
hiwf^  wititeasea,  either  boA  of  tbe«i  to  die  same  orv^eit  tiict,- 

evett  atet  of  the  saiiie  ttreaM»»;  vdeas  die  party  ittdicfiedtfifpA 
arraigned  or  tried  rfiall  williiigly  without  Viokisea  m  dfmOf 
court  confess  the  same ;  or  shall  stand  mute,  or  refuse  to 
plead;  Or  in  cases  of  high  treason' shall  peremptorily  chal* 
lenge  above  St^J^  And  it  furdier  enacts  «nd>  d«dai%a,  ^  &at 
rf  two  or  more  ci^tnicf  treasons  of  divers  heads  or  kinds  shall 
be  sMeged  is  one  biUr  of  indictmetft,  one^  witness  produced' tor 
{nhove  one  6f  Ae  said  freasoiiB,  and  another  witnesa  fo  atiM 
other  of  the  said  treasons,  shall  zijot  be  deemed  to  be  twd  wis^ 
ttesses  to  the  same  treason  withii^  &e  nveaning  of  the  aeu'^ 
^8.  There  is  aho  a  proviso,  ^  that  any  person  being  indictacl 

VifU  post,  8.  69.  ^  aforesaid  for  s«y  of  the  said  treasons  or  mBprisions  may 

be  ouda^wed,  and  iS^reby  afttainted;-  and  in  cases  of  die  hig^ 
treasons  aforesaid,  where  by  the  law  after  such  outlawry  t&er 
party  outlawed  may  eome  itt  and  be  tried,  be-all  upon  sach 
trial  have  the  benefit  of  this  act#" 


A 


64.  The  first  point  to  be  not^d  upon  iliese  acts  is  the  necessity 

Toovjitnetse*    ^  ^^  Witnesses  to  prove  the  treason ;  which  eactends  as  we* 

to  Konat  treatontf  f^  ' 

and  before  vhom.  Co  the  finding  of  the  bill  of  indictment  by  die  grand  jury  as 

rHale^29^^^^  *^  ^^^  ^^^^  ^  ^P^"  court;  not  only  as  ia.law  and  re». 
300.    '  son  they  stand  on  "the  same  footing,  butby  the  very  words  of 

Fo«t  233.  jjji  ^g  jj^^^  ^1^^  jjQ  person  shall  be  indicted^  &€• 

Fo8t.  233,  &c.  At  common  law,  one  witness  was  sufiicient  in  case  of 
kel^a"49^^  treason  as  weH  as  on  any  other  capital  charge.  .  The  stat.  1 
1  HJde,  298.316.  Ed*  6.  c.  12.  first  required  that  in  cases  of  treason  there  should 
S^'ilflinat  2d.  ^  ^^  witnesses.  This  was  followed  by  the  Stat*  5  &  6  Ed.  & 

c.  11.  to  the  same  purpose.  Little  regard  however  was  hod 
to  these  statutes  in  the  times  next  succeeding  the  passing  of 
them,  upon  an  idea  entertained  and  acted  upon  by  some,  that 
they  were  repealed  by  the  stat.  1  &  ^  Ph*  &  M.  c.  10.  which 
restored  the  common  law  trial  to  aB  treasons.  But  it  has 
been  long  settled,  that  the  true  object  and  operation  of  th^ 
last  act,  which  was  intended  for  the  benefit  of  the  subject, 
and  not  to  deprive  him  of  any  advantage  which  he  then  en- 
(vide  3  St  Tr.  joyed,  was  not  to  repeal  the  above  statutes  of  Ed,  6.,  but  to 
^415.  645.      restore  the  common  law  right  of  trial  in  the  proper  county, 

and  the  peremptoiy  challenge  of  tiS^  which  had  been  in- 

/  trenched 
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trenched  upon  by  several  acts  in  the  reign  of  Hemy  the  ath.    Ch.  It  J  641 

In  this  respect  therefore  the  act  of  7  W.  3.  is  only  confirm-     ^^^^^^^ 

atory  of  die  law  as  h  stood  before. 

The  statutes  of  Ed.  6. 1  have  already  observed  extended  to  ^^'^^^, 

all  treasons;  but  the  stat.  1  &  2  Ph.  &  M.  c.  11.  by  an  ex-  &  c.  23.] 

press  provision  excepts  persons  accused  of  any  of  the  offences 

contained  therein,  or  of  any  other  offence  concerning  **  the 

impairing,  counterfeiting,  or  forging  of  any  coin  current 

within  the  realm.**  It  was  agreed  by  all  the  Judges,  that  this  t.  Jones,  233. 

act  extends  to  all  offences  touching  the  impairing  the  coin,  ^^^J^^'^^' 

which  shall  be  made  treason  afterwards;  and  therefore  it  was  Holt,  C  J. 

agreed,  that  one  witness  was  sufficient  in  clipping  as  well  as  ?*S-  Tracy,  262. 
^     r  •  •       .1.         .        1^        1    •  It  .   .       Tfdir  post,  oflTen- 

counterfeiting  the  com;  though  it  appears  that  the  opinion  ces  relating  to 

aiid  practice  had  once  been  otherwise  in  the  case  of  clipping.  ^  c<»i"»  ^^ 

The  stat.  7  W.  3.,  which  only  extends  to  treasons  working  ^nte,  p.  106,7. 
corruption  of  blood,  does  also  expressly  exclude  the  counter-  Gahagan'scase, 
feiting  of  the  king's  coin,  great  seal,  privy  seal,  sign  manual.  Leach,  39.' 
and  privy  signet:  all  these  may  be  indicted  and  tried  in  such  Hale,  221. 
manner,  and  by  such  evidence,  as  before  these  several  acts 
were  made.    The  same  provision  is  continued  by  the  stat.  Vide  post 
8  &  9  W.  3.  c.  26.  s.  7.  and  6  Geo.  3.  c.  53.  s.  3. 

It  also  appears  to  be  the  intent  of  the  stat.  40  Geo.  3. 40  Geo.  3.  c.  93. 
c.  93.  that  where  the  overt  act  of  treason  alleg*ed  shall  be  the  '^^  *°^»  *•  ^* 
assassination  or  killing  of  the  king,  or  any  direct  attempt 
against  his  life,  or  against  his  person  whereby  his  life  may  be 
endangered,  or  his  person  may  suffer  bodily  harm,  proof  by 
one  witness  shall  be  sufficient;  because  it  enacts,  that  the 
party  may  be  '*  indicted  and  tried  in  every  respect  and  upon 
the  like  evidence,  as  if  he  stood  charged  with  murder.*' 
And  yet  the  statute  proceeds  to  negative  specially,  that  any 
of  the  provisions  in  the  acts  of  the  7  W.  3.  and  7  Ann., 
touching  the  trial  of  treasons,  should  extend  to  the  cases 
above  mentioned;  whereas  it  appears  that  the  necessity  of 
two  witnesses  in  cases  of  treason  stands  upon  other  acts  be- 
sides the  two  specifically  referred  to. 

It  was  fully  established  by  the  opinion  of  all  the  Judges  on  TwonitneMtet  to 
the  trial  of  Lord  Stafford,  as  it  seems  to  have  betn  before     whatfacti. 
understood  in  the  case  of  the  regicides,  that  one  witness  to  gicides,  KcL  P." 
one  overt  act,  and  another  to  another  overt  act  of  the  same  Lord  Stafford's 
species  of  treason,  were  two  sufficient  witnesses  within  the  304^  5.  t.  R*r. 
statutes  of  Edward  6.  From^that  time  the  rule  has  prevailed.  407.  Fort.  235; 

•  237     1  MS 

The  stati'  7  Wi  5.  docs  not'  require  that  each  overt  act  shall  g^^  ^  ^^ 

net's  MS.  13.  Ptfkyn'soase,  4  St  TV.  64a    Ante,  s.  57. 
8  be 
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Ch.  II.  $  65.   be  proved  by  two  witnesses^  but  only  that  the  treason  shall  be 
I^ctjnent.     gQ  proved.  And,  by  the  express  direction  of  that  8tatute9 

'. —  either  two  witnesses  to  the  same  overt  act,  or  one  witness  to 

one  and  another  witness  to  another  overt  act  of  the  same 
treason,  that  is  of  the  same  species  of  treason,  are  sufficient* 
But,  if  several  overt  acts  be  proved  by  different  witnesses 
singly,  such  overt  acts  must  relate  to  the  same  kind  of  trea- 
son, otherwise  it  is  insufficient  by  the  express  provision  of  the 
Ante  8.  64        Statute  7  W*  3.  c.  3.  which  in  this  respect  is  only  declaratory 

of  what  was  the  known  rule  of  law  before. 
Overt  aUf  in  dif.  In  Deacon^s  case  in  1 746,  it  was  expressly  ruled  by  Abncy 
iirrte  T'ei.**  ^^^  Foster  Justices,  that  after  proof  of  some  overt  act  charged 
SMS. Sum. 485.  within  the  county  in  which  the  indictment  is  laid,  evidence 
Tost^  10.**^'  ^^y  ^  given  of  other  acts  of  treason  tending  to  prove  the 
Vide  Parkyn'i  overt  acts  laid,  though  done  in  a  foreign  county.  And  evi- 
639**640.^    '    dence  of  that  sort  was  given  in  almost  all  the  trials  for  high 

treason  at  the  same  period.  The  like  was  done  in  most  of 
Lftyer'fcase,  the  trials  after  the  rebellion  in  1715.  But  further,  if  one 
319.  322.  overt  act  be  proved  by  one  witness  in  the  county  in  which 

3  MS.  Sum.  485.  the  trial  is  had,  which  gives  the  grand  jury  jurisdiction  to 

inquire,  another  overt  act  of  the  same  species  of  treason 

proved  by  another  witness  in  a  different  county  will  make 

two  witnesses  within  the  stat.  7  W.  3.  This  was  expressly 

Rex  V.  Jellias,  ruled  in  the  case  of  Layer:  and  was  so  adjudged  at  York  by 

BSneM3,^4.'  ^^'  ^*  ^*  "^^^^^^  ^^^  *^  Judges  Burnet,  Clarke,  and  Denni- 

son  in  the  case  of  Jellias  in  1746.  Ld.  C.  J.  North  laid  down 
Gavan's  case,  the  same  doctrine  in  Gavan's  case  before  the  stat.  of  King 
2  St  Tr.  873.     ^aiiam. 

Collateral faeu,      But^  though  the  treason  itself  must  be  proved  by  two 
Foat.  240, 2.      witnesses  in  the  manner  above  specified ;  yet  a  collateral  fact, 

IMS.  Sum.  66.  ,.  ,  r    r  .i_  i  i  2 

Vauyhan'scasc,**®^  tendmg  to  the  proof  ot  the  overt  acts,  may  be  proved 
5  St  Tr.  38.  &    by  one  witness  only.  As  in  the  case  of  Captain  Vaughan, 

where  the  prisoner  having  called  witnesses  to  prove  that  he 

was  bom  in  France,  the  counsel  for  the  crown  produced 

witnesses  to  prove  that  he  was  bom  in  Ireland;  and  the 

prisoner  insisting  that  there  was  but  one  credible  witness  to 

that  fact.  Lord  Holt  said  that  one  witness  was  sufficient; 

for  the  statute  of  William  relates  only  to  the  proof  of  the 

treason,  and  the  overt  acts  of  that  treason;  and  the  statutes 

of  Edward  6.  are  confined  to  the  evidence  for  proving  the 

Rex  T  Smith     Prisoner  guilty  of  the  offence ;  which  ;nMst  also  be  understood 

alias  May,  Ad-  of  the  overt  acts.    The  same  ^4pP^^f^^  ^^^.  hP.V^^  ^^  ^^ 

S^^J»^?7    ^^^   ^f  Smith,  upon  aa  ind^nftent  JFor  .^cring;  to  the 

Aiio»  Foat  342.  queen's  enemies  on  the  hig^  seafi«   He  made  alienage  his 

defence ; 
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defence;   and  his  confession^  that  he  was  an  Englishman  Ch.  II.  $65. 

bom,  was  holden  admissible  by  the  judges  Trevor  J  Powell,  I^iament. 

Powis,  Tracy,  and  Bury;  though  his  coxmsel  insisted  on '- — 

the  act  of  the  7  W.  3.,  which  the  court  said  was  intended 
to  prevent  a  confession  being  conclusive  evidence  of  the  very 
overt  act,  but  not  to  take  away  that  sort  of  evidence  of 
cottateral  matters. 

Confession. 
The  Stat,  7  W.  3,  requiring  two  witnesses  to  prove  the  trea-        $  66. 
son  has  this  exception,  "  unless  the  ^risonet  shall  willingly    *f^^'"^^ 
and  without  violence,  in  open  court,  confess  the  same,"  The  Fost  240,  &c. 
statutes  of  Edward  6.  make  the  same  sort  of  exception,  but 
with  this  difference,  that  the  words  "  in  open  court,"  are  in 
those  statutes  omitted;  as  well  as  some  further  variation  in 
the  wording  of  the  latter  act  of  Edward  6.,  which  I  shall 
presently  have  occasion  to  remark.    It  appears  that  till  the  vide  the  ease  of 
case  of  Francia  in  1716,  the  construction  upon  the  statutes  i^2)?  i  ^Slf ^*^ 
of  Edward  6.  had  been,  that  to  warrant  a  conviction  it  was  304  KeL  18,19. 
not  necessary  that  the  confession  should  be  made  in  court,  ^  And.  6r. 
but  it  was  sufficient  if  it  were  made  before  any  magistrate  or 
person  having  authority,  as  a  privy  counsellor,  to  take  such 
examination ;  and  were  afterwards  proved  at  the  trial  by 
two  witnesses,  without  any  further  proof  of  the  overt  acts. 
Lord  Coke  indeed  seems  to  consider  that  the  exception  is  3  Inst.  25. 
confined  to  an  examination  out  of  court,  upon   the   con-  ^        '**       ' 
struction  of  die  words  "  without  violence^^  as  meaning  with- 
out any  torture;  and  therefore,  says  he,  by  "  confession 
without  violence"  is  not  meant  of  a  confession  before  the 
judge;  for  he  is  never  present  at  any  torture;  neither  upon 
the  prisoner's  arraignment  was  ever  any  torture  offered. 
This  appears  to  be  a  very  extraordinary  construction;  more  • 

especially  as  it  is  directly  repugnant  to  the  express  words  of 
the  auxiliary  stat.  of  5  &  6  Ed.  6.  which  are,  that  the  two 
witnesses  shall,  ^^  at  the  time  of  the  arraignment  of  the  party 
accused,"  be  brought  before  him  to  prove  the  treason,  "  un- 
less the  said  party  arraigned  shall  willingly  without  violence 
confess  the  same."  If  indeed  no  other  violence  than  the  Hfife  Fost  244. n. 
rack  (the  use  of  which  was  very  unfrequent  and  always  ille* 
gal)  had  ever  been  made  use  of  to  draw  confessions  from  pri- 
soners, there  might  be  less  reason  for  doubting  this  construe- 

tion 
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Ch.  JI.  i  66.  tioQ  of  die  act,  though  the  latter  words  would  still  be  repng* 
Indii^ment  ^jm^  ^q  g^ch  a  construction:  but  when  we  find  so  late  ajs  in 
..14  Car.  2.  the  advice  of  all  the  judges,  which  I  presume  was 


Tong's  ca«e,      found  necessary  tp  be  given,  that  no  promise  shoidd  be  made^ 
*  or  (my  threatninge  used,  to  the  witnesses^  in  case  they  did  act 

giveyj///  evidence  against  the  prisoners,  we  need  not  be  sur- 
prised at  the  care  of  the  legislature  at  all  times  bodi  before 
and  since  to  hinder  any  undue  advantage  being  taken  of  the 
situation  of  a  prisoner  to  wring  a  confession  from  him;  of 
which  I  fear  the  history  of  former  times  can  furnish  but  too 
many  examples.  The  same  words  are  to  be  found  in  tibe 
statute  of  William,  where  it  cannot  be  supposed  that  the  legis- 
lature could  allude  to  the  torture.  If  the  matter  had  under- 
gone no  further  discussion,  I  should  have  had  but  litde  hesi- 
tation in  collecting  die  sense  of  the  legislature  in  these  several 
acts  of  parliament.  The  words  of  the  stat.  1  Ed.  6.  might 
beget  some  doubt  from  dieir  generality,  in  what  manner  die 
confession  intended  to  be  excepted  was  to  be  made,  and  by 
what  proof  it  was  to  be  sustained.  This  was  meant  to  be 
cleared  up  by  the  stat.  5  &  6  Ed.  6.  which  followed  so  close 
upon  it,  and  which  seems  to  me  to  have  defined  what  confes- 
sion was  intended  to  be  excepted;  namely,  a  confessional  the 
time  of  the  arraignment  by  the  said  party  arraigned  (a).  Was  it 
then  intended  to  exclude  evidence  of  any  odier  confession? 
In  my  apprehension,  neither  the  words  nor  the  obvious  mean- 
ing of  these  acts  have  any  such  tendency.  For  the  rule,  out 
of  wliich  the  exception  is  taken,  is  the  necessity  of  proving 
the  treason  by  two  witnesses :  the  thing  excepted  is  a  con- 
fession ;  which  confession  therefore  was  not  required  to  be 
proved  by  two  witnesses.  No  sort  of  confession  could,  con- 
sistendy  with  the  principle  of  those  acta,  be  so  intended  to  be 
eiccepted,  but  a  confession,  as  the  statute  of  William  in  plain 
terms  expresses  it,  a  confession  in  open  courts  such  as  required 
no  proof  by  witnesses;  which  I  conceive  was  expressed  as 
plainly  before  by  the  stat.  of  the  5  &  6  Ed^  6.  All  other 
proof  then  of  the  treason  was  required  to  be  confirmed  by 
two  witnesses,  except  a  proof  in  open  court  by  the  confession 


Vide  1  Hale 


'  314.  ^^^  ^^  ^^  ®^***  ^  ^  2  Ph.  &  M.  c.  10. 8. 9.  fequlred  that  at  lea«t  two  wit- 
'  nesses  examined  to  any  treasons  in  that  act  shall  be  brought  forth  be^n^ 
the  party  arraigned^  if  he  require  the  same,  and  say  openly  in  his  bearing* 
what  they  can  say  against  him  conceminc^  the  treasons  in  the  indictment^ 
unless  the  party  arraigned  shall  vfiilingfy  cotfett  the  same  upon  hit  or- 
raigmntfiu 

of 
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of  die  partf;  which  of  itself  was  sufficient  to  warrant  his    Cb.ll  $6$. 
conviction  and  attainder*    There  are  no  negative  words  in     Inf^ictmM. 
any  of  the  statutes,  declaring  that  no  evidence  of  any  other  _^ 


confession  shall  be  received;  but  all  odier  proof  of  the  treason.  Vide  KeL  18. 
including  a  confession  out  of  open  court,  must  be  made  by 
two  witnesses.  The  question  then  is  simply  this,  Whether 
evidence  of  the  confession  of  the  prisoner  of  any  fact  be  or 
be  no^  legal  proof  of  the  truth  and  existence  of  such  fact? 
which  I  presume  cannot  be  denied*  I  am  aware  that  the 
above  reasoning  carries  the  admission  of  this  sort  of  evidence 
beyond  the  rule  which  I  before  aUuded  to;  and  that  it  lets  Ante, p.  13L 
in  as  well  evidence  of  confession  at  any  time,  or  upon  any 
occasion,  as  confession  upon  an  examination  before  a  magis* 
trate  or  other  person  having  authority  to  take  such  exami* 
nation.  I  stop  not  to  inquire  what  degree  of  weight  is  due  to 
bare  evidence  of  a  confession  out  of  court,  unsupported  by 
any  other  proof  of  the  fact;  for  that  is  foreign  to  the  present 
inquiry:  but  I  see  nothing  upon  the  face  of  diese  acts  of  par- 
liament to  warrant  the  distinction  aimed  at*  I  submit  the 
8d)ove  reasons  with  great  deference  to  better  judgments*  But 
the  conclusion  which  I  have  drawn  has  higher  authority  to 
support  it:  for  at  a  conference  of  the  judges,  preparatory  to  FnnciA'sctsep 
the  trial  of  Francis  Francia  in  1716,  it  was  agreed  that  the  ^  MS.  Sum.  67. 
confession,  which  the  statutes  of  Edward  6*  intended  toex-net'sMS-accord. 

cent,  was  only  a  confession  upon  the  arraignment  of  the™*^^**!*^ 
*•  y  .^.  jt_i^i.      aJludca  to  in 

par^,  which  amounts  to  a  conviction:    and  that  the  design  Post.  341.  but 
of  those  acts  was  merely  to  prevent  any  other  confession  from  ^*  resolution 

«.  jt_i^  •^«         i_f«    there  is  not  so 

operating  as  a  conclusive  and  absolute  conviction:  but  that  mf^y  reported  as 
all  cases  the  confession  of  a  criminal  may  be  given  in  evidence  '^  ^®  ^S*  M* 
against  him;  and  that  in  cases  of  treason,  if  such  confession 
he  proved  by  two  witnesses,  it  b  proper  evidence  to  be  left  to 

{a\  The  report  of  this  esse  in  tlie  MS.  of  Mr.  Justice  Bunet  is  in  these 
wor^  i  **  It  was  resolved  by  the  judges  that  though  a  confession  before  a 
"  magistrate  does  not  take  sway  the  necessity  of  two  witnesses,  as  it  did 
*<  by  the  5  &  6  of  £d.  6.  c.  11. ;  yet  the  sUt  of  7  W.  3.  c  3.  which  requires 
**  two  witnesses  [unless  there  be  a  confession,  which  amounts  to  aconvic- 
*'  tion,  as  a  confession  in  open  court  does]  has  not  altered  the  nature  of 
**  evidence.  That  therefore  a  witness  to  a  confession  before  a  magistrate, 
"  or  a  witness  to  a  confession  in  conversation,  is  a  witness  witfin  both 
**  these  acts.  And  if  two  such  witnesses  are  produced,  and  the  grand  and 
**  pett^  jujT  believe  them,  they  are  two  sufficient  witnesses  to  indict  and 
**  convict  the  party  ot  the  overt  acts  confessed  to  two  such  witnesses." 
Francia's  case,  lri9,  MS.  Report.  ^  To  this  he  adds,  that  the  case  of 
*'  Rex  V.  Berwick,  at  the  court  of  St  Msrgsret^s,  Sottthwark,  August 
*'  1746,  wss  so  ruled  by  the  judges." 

a  jury. 
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Ch.n.  $66.    a  jury  (o).  By  this  construction  the  statute  of  William  has 
Minment.     ^q^  added  any  new  restriction  with  respect  to  confessions. 

than  was  before  imphed  m  the  statutes  of  Edward  6.;  and 

IMS.  Sum.  6r  consequendy  if  confessions  out  of  court  might  under  those 

statutes  be  given  in  evidence,  if  proved  by  two  witnesses,  the 
same  kind  of  evidence  is  admissible  now.  But  from  Mr. 
Justice  Foster's  manner  of  stating  the  opinion  of  the  judges 
above  referred  to,  and  observing  upon  it,  we  may  collect  that 
he  was  not  well  satisfied  with  it.  He  says,  that  no  regard 
was  paid  to  the  former  authorities:  and  he  also  adverts  to 
Ante,  8.  65.       the  case  of  Smith  before  mentioned:  and  to  that  of  Willis. 

SSt^Tr^sSkSL^''*^^^  '*  ^^  admitted  on  the  part  of  the  prosecution,  that  a 
262,  3.  confession  out  of  court,  though  admissible  in  evidence,was  not- 

of  itself  sufficient  to  ground  a  conviction:  and  where  -Ward^ 
C*  B.  afterwards  said,  that  there  must  be  two  witnesses  to 
the  treason  notwithstanding  a  confession.  Upon  the  whole 
it  seems  to  have  been  the  inclination  of  Mr*  Justice  Foster's 
own  opinion,  that  a  confession  out  of  court  would  not  war<* 
rant  a  conviction  since  the  statute  of  W.3.;  that  that  statute^ 
by  the  insertion  of  the  words  "  in  open  courtj^  was  intended- 
to  carry  the  necessity  of  two  witnesses  to  the  overt  acts  a  step 
further  than  the  staitutes  of  Edward  6.  were  at  first  construed 
to  have  carried  it;  and  that  the  intention  of  the  legislature 
was  to  require  two  witnesses  to  the  overt  acts  themselves  in 
all  cases,  except  where  the  prisoner  confessed  the  treason 
upon  his  arraignment  in  open  court;  and  therefore  that  by 
that  statute  no  other  confession,  though  proved  by  two  wit- 
nesses, was  sufficient  to  convict  the  prisoner:  the  exception 
extending  to  a  virtual  exclusion  of  all  other  evidence  of  con- 
fession,  as  a  sufficient  ground  at  least  for  conviction  in  itsel£ 
But  the  rule  was  certainly  lud  down  otherwise  in  Francia's 
case  before  mentioned.  And  at  a  meeting  of  the  judges 
Ante,  p.  113.  upon  Greg's  case,  which  is  cited  in  that  of  Francia,  Holt, 
^mI!  Su^  69.  C.  J.  and  the  judges  Powell,  Powis,  Smith,  Dormer,  and 
MS.  Tracy,  262.  Bury  were  clearly  of  opinion,  that  the  prisoner's  confession, 

though  not  made  in  court,  might  be  given  in  evidence  within 
J^  of  Price,  a  the  stat.  7  W.  3.  Trevor  was  of  a  contrary  opinion;  Tracy 

doubted;  and  the  Chief  Baron,  Blencowe,  and  Gould,  Js. 
^■J^^^^fS*^  were  absent.   On  the  trial  of  the  rebels  in  the  North  in  Ae 

m  1746,  MS. 
supnu 

(a)  The  same  ippean  to  hare  been  the  opinion  of  Lord  Hale>  1  Hale, 
306,  and  ^de  KeL  la  in  the  case  of  the  Regicides. 

summer 
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summer  of  1  }'46,  the  judges  in  that  commission  admitted  the   Ch.  II.  $  66. 
confession  of  the  prisoners  to  be  given  in  evidence  agsunst     ^f^ctment. 
them  upon  proof  by  two  witnesses.    And  in  the  case  of  John         yg^^xw- 
Berwick,  at  St.  Margaret's  Hill  in  the  same  year,  Lord  C.J.  f^JT^^g  ^®' 
Willes  and  Sir  Thomas  Abney  pursued  the  same  doctrine,  pra,  &  F^t  ia 
and  over-ruled  Mr.  J.  Foster.    In.that  case,  however,  other  241. 
circumstances  were  proved  against  the  prisoner;  such  as  his 
appearing  in  the  prison  where  the  rebel  officers  were  con« 
fined  apart  from  the  common  men  after  the  surrender  of 
Carlisle,  and  giving  in  his  name  as  such  an  officer  to  the  per- 
sons appointed  to  take  the  account;  which  facts  were  con« 
sidered  by  the  learned  judges  not  merely  as  a  bare  confession 
after  the  fact,  but  as  evidence  arising  from  the  vexy  scene  of 
action,  finally,  Mr.  Justice  Foster  himself  says,  that  perhi^ps  Fost  243. 
It  may  now  be  too  late  to  controvert  the  authority  of  the 
opinion  in  1/16,  warranted  as  it  has  been  by  later  prece- 
dents;  but  he  insists  that  this  evidence  of  confession  should 
never  be  carried  further  than  to  a  confession  made  with  so- 
lemnity and  deliberation,  before  a  person  who  has  a  proper 
authority  to  take  it;  which  was  an  ingredient  in  the  cases  of 
Francia  and  Greg.    I  have  before  submitted  some  reasons 
why  I  think  such  a  distinction  cannot  be  supported.    Those 
advanced  by  Mr.  Justice  Foster  in  support  of  it,  however 
well  worthy  of  attention  in  point  of  the  weight  which  ought 
to  be  given  to  this  species  of  evidence,  are  yet  general  in  their 
nature,  and  equally  applicable  to  confessions  in  all  other 
criminal  cases  as  in  this  of  high  treason.    The  resolution  of 
the  judges  in  Francia's  case  is  not  confined  to  examinations 
before  magistrates,  but  comprehends  in  the  very  terms  of  it 
confessions  of  every  kind.    The  opinion  of  the  two  judges 
in  Berwick's  case,  is,  as  far  as  it  goes,  against  the  distinction; 
not  to  mention  the  cases  of  the  rebels  on  the  trials  in  the 
North  in  1746,  which  from  the  nature  of  those  cases  were 
as  litde  likely  to  be  governed  by  it. 

Standing  Mute. 

In  all  cases  of  high  treason  standing  mute  amounts  to  a        ^  5;r. 
conviction:  and  this  is  now  extended  to  all  cases  of  felony        Mute. 
md  piracy  by  stat.  12  Geo.  3.  c.  20.:  and  persons  standing  2  HsJe'^r 
Bute  are  excepted  out  of  the  benefits  of  trial  conferred  byr  W.  3.  c.  3. 
the  7  W.  3.  c.  3,  **  ^" 

Clergy. 
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eh.  II.  f  68^ 

Clergy. 

I  68.  Concerning  the  punishment  of  tnutors,  the  statute  de 

25  Ed^a^  3    ^'^*^  provides,  that  "  clerks  convicted  for  any  treasons  or 

e.  4  felonies,  touching  other  persons  than  the  king  himself  or  his 

Fost  190, 1.      royal  majesty,  shall  have  the  privilege  of  holy  church.'*    By 

Ibrce  of  this  reservation  all  new  created  treasons,  which  in 
judgment  of  law  are  levelled  at  the  person  or  royal  majesty 
,  of  the  king,,  are  excluded,  without  special  words  for  that 
purpose.  Of  this  kind  are  the  treasons  created  by  statutes 
made  for  establishing  the  regal  supremacy,  for  avoiding 
doubts  toudiing  the  succession  of  the  crown,  and  for 
establishing  such  succession;  for  the  punishing  seditious  and 
defamatory  libek  tending  to  raise  suspicions  touching  the 
king's  title  or  government,  or  the  royal  issue*  For  all  these 
have  a  direct  tendency  to  disturb  the  peace  of  the  kingdom, 
and  endanger  the  stability  of  the  government;  and,  there- 
fore, by  a  just,  reasonable,  and  necessary  construction,  come 
within  die  above  description.  But  with  respect  to  ti:easons 
of  a  lower  kind,  such  as  petty  treason,  or  any  other  termi- 
nating in  injuries  to  particular  persons,  the  rule  is  other- 
wise; and  clergy  can  only  be  taken  away  by  express  words* 

Outlawry. 
§  69*  By  Stat.  5  and  6  Ed.  6.  c*  11.  s.  r.  "  All  process  of  out- 

5  fcdEdTS!       lawry  against  any  offenders  in  treason, being  resiant  or  inha- 
c  11.  i.  7.         bitant  out  of  this  realm,  or  in  parts  beyond  the  sea,  at  the 

time  of  the  outlawry  pronounced  against  them,  shall  be  as 
effectual  in  law  to  all  intents  and  purposes,  as  if  such 
offenders  had  been  resident  and  dwelling  within  this  realm 
at  the  time  of  such  process  awarded  and  outlawry  pro- 
nounced. Provided  (s.  8.)  that  if  the  party  outlawed  shall, 
within  one  year  next  after  the  said  outlawry  pronounced  or 
judgment  given  thereon,  yield  himself  to  the  chief  justice  of 
England,  and  offer  to  traverse  the  indictment  or  appeal 
whereon  the  said  outlawry  shall  be  pronounced,  then  he 
shall  be  received  to  the  said  traverse ;  and  being  thereupon 
found  not  guilty  by  verdict,  shall  be  acquitted  and  discharged 
of  the  said  outlawry,  as  though  it  had  not  been  made.** 
JohiMon'i  cAse»  One  outlawed,  and  retaken  in  England,  was,  notwithstand- 
bIil ^i'st  "^S  ^**  ^^"^8  i^  custody,  allowed  to  be  within  the  benefit 

Tr.  983.  n.  of 
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of  this  proviso;  and,  upon  proving  himself  to  have  been    Ch.  II.  $69. 
bej^ond  sea  at  the  time  of  the  oudawiy,  it  was  reversed,  and      Outlawry. 
he  was  admitted  to  a  trial,  and  acquitted;  and  Armstrong's  Armstrongs 
case,  which  had  been  otherwise  nded  by  the  odious  advice  case,  3  St  Tr. 
of  Lord  C.  J.  Jefferies,  was  declared  an  unfit  precedent  to      ' 
be  followed. 

The  Stat. }"  W.  3.  c.  3.  s*  3.  saves  the  benefit  of  the  regu- 
lations thereby  enacted  on  trials  for  treason  to  such  as,  hav- 
ing been  outlawed,  do  afterwards  entitle  themselves  to  a 
trial  on  the  merits. 

Judgmenu 

The  jiidgment  in  high  treason  for  a  man  in  all  cases,        $  fo. 
except  counterfeiting  the  coin,  is  to  be  drawn  upon  a  hurdle     J^gment. 
to  the  place  of  execution,  there  to  be  hanged  by  the  neck;2Ms!  Sum.586u 
to  be  cut  down  while  he  is  alive,  and  his  entrails  taken  out  ^^* 
and  burnt  before  his  face ;  and  his  head  to  be  cut  off,  and  x  Hale^^isf . 
body  quartered;  and  the  head  and  quarters  to  be  at  the 350, 1. 
king's  disposal.  |«^|,%396. 

Sum.  26a  Post.  336.  2  Hawk.  cb.  4a  8.  3.  4  Blue.  Com.  92.  Walcot'8case,4Mod.395. 

In  the  entry  of  the  judgment  in  treason  it  is  only  said, 
that  he  shall  be  drawn  to  the  place  of  execution,  without 
adding  <*  upon  a  hurdle,"  though  it  ought  to  be  so  pro- 
nounced: and  thus  it  was  pronounced  by  Holt,  C.  J.  in  the 
case  of  James  Boucher,   27th  February,  2  Ann.    In   the  Boucher's  case, 
same  case  he  also  pronounced  the  judgment,  that  his  privy  ^'!J!'**^>'' 29^- 
members  should  be  cut  off:  this  ought  also  to  be  omitted  in  case,  4  Mod.  162. 
the  entry  of  the  judgment:    and  both  these  things  were  ^*^®^- ^- P- 1^ 
omitted  in  the  eijtry  of  the  judgment  against  Boucher,  by  the 
opinion  of  all  the  judges  of  England*  And  Holt,  C.  J.  there 
produced  the  records  of  the  judgments  against  Somerville  (1  And.  10&) 
and  Arden  in  the  time  of  Queen  Elizabeth,  and  against  Sir 
Walter  Raleigh,  which  accorded  therewith.    And  he  said, 
that  those  words,  that  the  privy  members  should  be  cut  off,  ^^^  ^^  .  ^^ 
were  not  in  any  records  that  he  had  seen  but  those  in  the  ment  in  the  case 
case  of  the  regicides.    Nor  indeed  are  they  usually  P»^  jfatet  &  *^e?J[ 
nounced.  6  St  Tr.  i& 

For  women  the  judgment  was  always  the  same  in  all  cases       Womtn. 
of  treason,  whether  high  or  petty  treason,namely,to  be  drawn  Authorities  ut 
to  the  place  of  execution  and  there  burnt  alive:  but  that  is 

T  now 
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Ch.  II.  $  70.   now  altered  to  being  drawn  and  hanged,  by  the  statute  30 
W(men.       q^^  3^  ^^  ^g^  ^^  ^  .  ^^^  ^^  ^^  ^^  ^^  jjj^^  forfeitures  and  cor- 


30  Geo.  3.  c  4a  ruption  of  blood  shall  ensue  as  before  the  act*  And  by  s.  2. 

women  convicted  as  principals  or  accessaries  before  in  petty 
^d^  n  i^^°^*"  Reason  shall  be  liable  to  the  further  punishment  inflicted  by 
ment)  ^  the  stat*  25  Geo.  2«  c.  V(*  on  persons  convicted  of  murder. 

^  *,^^'"*    A,      In  all  cases  of  treason  respectinc:  the  coin,  whether  newly 

1  MS.  Sura.  45.  .         ,  1        •  1.    -    j  • 

2  MS.  Sum.  589.  created  such  or  not,  and  so  m  petty  treason,  the  judgment  is 
^- P""J^^^- only  to  be  drawn  on  a  hurdle  and  hanged;  for  that  was  the 
224.  351.  '  judgment  before  the  statute  25  Ed.  3.  st.  5.  c*  2.,  and  was 
2  Htle,  397.  not  intended  to  be  altered  thereby:  and  these  being  all  of- 
2  Hawk.  ch.  48.  fences  in  pari  materia,  and  auxiliary  to  the  original  law,  have 
8. 4, 5, 6.  the  same  judgment.  And  such  it  seems  was  formerly  the 
Ante,  s.  24       judgment  for  counterfeiting  the  great  or  privy  seal;  but  now 

that  is  the  same  as  in  other  treasons. 

1  Hale,  239.  The  consequences  of  a  ludtrment  and  the  attainder  conse* 

354. 3^  &c  #M  • 

4  Blac.  Com.     quent  thereon  in  treason,  are,  1.  Corruption  of  blood  to  the 

380,  &c.  party  attaint;  by  which  he  can  neither  inherit  nor  transmit 

lands  by  descent  to  his  heirs.  2.  Loss  of  dower  to  his  wife. 
3.  Forfeiture  {a)  to  the  king  of  all  his  lands,  goods,  and 
chattels:  and  this  relates  back  to  the  time  of  the  treason  com* 
mitted.  4.  Execution.  Without  attainder,  there  is  no  forfeit- 

1  Hale,  342.      y^j^  ^f  lands,  unless,  says  Lord  Hale,  where  the  Chief  Justice 

of  B.  R.  as  supreme  coroner,  in  person  upon  the  view  of  the 
body  of  one  killed  in  open  rebellion  records  it,  and  returns 
the  record  into  his  own  court;  when  both  lands  and  goods 
are  forfeited. 

By  the  stat.  7  Ann.  c.  21.  it  was  provided,  that  after  the 
decease  of  the  then  pretender  no  attainder  for  treason  should 
extend  to  the  disherison  of  any  heir,  nor  tcrthe  prejudice  of 
any  other  person  than  the  traitor  himself  for  his  life.  The 
operation  of  that  provision  was  by  stat.  17  Geo.  2.  c.  39.  s.  3. 
further  suspended  till  the  death  of  the  pretender's  sons.  But 
the  provision  never  took  effect,  and  is  now  wholly  repealed 
by  the  act  of  the  39  Geo.  3.  c.  93. 

(a)  Fide  Chapter  of  Crimes  (Felony,  Forfeitiire)  for  the  gtnorsl  descrip- 
tion of  property  liable  to  forfeiture. 
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CHAP.  III. 


MISPRISION  OF  TREASON. 


■i 


Definition. 

A  Knowledge  and  Concealment  of  Treason,  without 

,        Participation   or   Consent.   $  1.      Elnowledge  to 

what  Extent  necessary;  Disclosure^  what  is  suffi* 

cient*  -  -  -  •  §  1. 

Trial  and  Punishment.  -  -  i  2. 


MISPRISION  of  treason  is  where  a  person  knowing  of        ^  \\ 
a  treason,  but  no  party  or  consenter  to  it,  does  not  re-  ^  Hafif ''sl^! 
veal  it  by  a  fair  and  full  disclosure  in  convenient  time  to  the  371, 3. 
king,  or  his  privy  council,  or  to  some  magistrate  or  person  ^^^  s\xm  18a 
having  authority  to  take  the  examination.  And  it  is  doubt-  3  Inst.  24. 
ful  whether  a  declaration  to  any  other  than  these  is  sufficient.  4  Bj^^'coin  m 
Such  a  concealment  or  keeping  secret  of  any  high  treason  1  Hawik.  ch.  90. 
shall,  by  the  stat.  1  &  2  Ph.  &  M.  c.  10.  s.  8.  and  other  ^^,2  ^''•*'^' 

'     "^  ...  c.  10. 8. 8. 

prior  statutes,  be  now  taken  to  be  only  a  misprision,  though  vide  1  £d.  & 
formeriy  it  was  deemed  evidence  of  an  aiding  and  ^I'^^^g?  fc^'Si,^^  ^ 
to  the  treason  itself.    But  still,  under  particular  circum-  c.  10.  •.  a 
stances,  such  as  I  have  before  noticed,  concealment  may  ^  5^'  ^  *^  ^^ 
amoimt  to  evidence  of  assent  to  the  treason,  and  so  make5S(5£d.^. 
the  party  a  principal  traitor.  «•  11-  »•  H- 

The  knowledge  must  be  of  the  person  of  the  offender  ^  jr  *  i^ 
well  as  of  the  design  or  offence :  for  a  man  cannot  be  said  to    v>hat  Extent, 
conceal  that  which  he  does  not  know.  Therefore  if  one  say  to  ^  ^^*  ^  «'!^^^* 
y.  S.  that  there  will  be  a  rising,  but  do  not  acquwit  him  with  KeL  21. 
the  persons  or  the  nature  of  the  plot,  the  concealing  of  this  MS.Tricy,  127. 

is 
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Ch.  III.  $  1.    is  not  misprision.    On  the  other  hand,  if  the  party  have  an 
Definition,      explicit  knowledge  of  an  intended  rising,  his  merely  telling 
another  in  a  general  way  that  there  will  be  a  rising  will  not 
acquit  him  of  misprision. 
Vide  authorities      By  necessary  construction  oF  the  stat.  25  Ed.  3.  st.  5.  c.  2. 
ginning.  ^^^^  ^^^  ^^  ^^  misprision  of  any  other  treason  than  what  is 
declared  and  enacted  therein,  (which  includes  petty  treason, 
unless  created  by  some  subsequent  statute  in  force.  But  if  a 
new  statute  create  a  new  treason,  it  virtually  and  conse- 
quentially makes  the  concealing  thereof  misprision  of  treason. 
There  are  however  some  offences,  made  positive  misprisions 
of  treason  by  particular  statutes,  which  are  noted  in  their 
proper  places. 

$  2.  All  treason,  it  is  said,  includes  misprision  of  treason  and 

TVialandPu'  more;  and  therefore  that  the  king  may  indict  a  traitor  for 
Staunf.  37.  ^^  misprision  only.  And  the  trial,  says  Lord  Hale,  may  be 
1  Hale,  374.  in  a  foreign  county,  under  the  circumstances  specially  pro- 
119.*^  °"  vided  for  by  the  stat.  33  H.  8.  c.  23.,  which  in  that  respect 
1  Hawk.  ch.  20.  is  not  repealed  by  the  stat.  1  &  2  Ph.  &  M.  c.  10.  Two 
fMerger.)"™*'*  ^^^^*®^*  however  are  necessary  by  the  statutes  1  Ed.  6. 
3  Instt  24  c.  12.  s.  22.  and  7  W.  3.  c.  3.  before  referred  to,  both  upon  the 
Arfte ^c.  2^8. 64.  i>^dictment  and  trial  of  misprision  of  treason,  except  in  the 
S  Inst.  49.  cases  I  have  there  noticed.    For  this  offence  a  peer  shall 

1  Hale,  374       b^  tried  by  bis  peers,  upoa  indictment  found  by  a  grand  jury. 

Punishment  '^^^  punishment  for  misprision  of  high  treason  is  the 
1  Hale,  374|  5.  loss  of  the  profits  of  lands  during  life,  forfeiture  of  goods^ 
120.  ^^<1  imprisonment  during  life:  but  misprision  of  petty  trea« 

Sum.  128.         son  is  only  punishable  by  fine  and  imprisonment,  as  in  case 

of  misprision  of  felony* 
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CHAP.  IV. 

OF  OFFENCES  RELATING  TO  THE  COIN 

AND  TO  BULLION. 


Introduction  relative  to  the  Coin.  -  §  1. 

1.  Definition  of  "  the  King^s  Money  or  Coin.^^ 

It  consists  properly  of  Gold  and  Silver  only.    The 
relative   Proportions  of  Allay.    Introduction  of 
Copper  Coin.  ib. 
The  Legitimation  and  current  Value  of  Coin.  §  2. 

Regulated  by  the  Prerogative.  Currency  continues 
till  recalled  by  Proclamation.  Disuse  Evidence  of 
recal.  ib. 

Evidence  of  Legitimation.  -      *      -  5  3. 

What  the  King's  Coin  a  Question  of  Fact,  proved  by 
Usage  and  Notoriety.  Proclamation  where  neces- 
sary. Where  it  maybe  presumed  from  Time  and 
Usage,  ib.  What  Species  of  Currency  within  the 
Statutes,  ib. 

Touching  the  Coin  of  Ireland  and  other  foreign 

Members  of  the  Crown.  -  -  i  4* 

1.  The  counterfeiting  and  impairing  of  it. 

The  counterfeiting,  clipping,  or  impsuring  thereof 
High  Treason.  So  the  clipping,  &c.  foreign 
Coins  current  within  the  Realm  or  Dominions 
thereof,  ib. 

2.  Concerning  the  Importation  of  counterfeit  Coin  oflre^ 
landy  &fc.  into  the  Realm.  •  -  -  $  5. 
Semble  Treason,  ib. 

3*  Importing  fake  Money  into  Ireland^  &Pc.  $  6. 

If  from  foreign  Parts  Treason.  Aliter  the  importing 
it  from  one  Part  of  the  King's  Dominions  to  an- 
other, ib.    To  make  Treason,  the  counterfeiting 

must 
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must  be  of  Money  current  within  the  Realm.   Fe- 
lony if  not  current.  -  •  «        §  6.. 

Division  of  Offences  relating  to  the  Coin,  (  7. 

I.  Counterfeiting  the  Coin.  -  -  }  8, 

1.  WTuxt  Coiru  •  -  •  •         $  8. 

Description  of  the  several  Species  of  Coin,  the  coun- 
terfeiting whereof  is  punishable,  and  in  what  De- 
gree, ib. 
i.  Gold  and  Silver  Coin  of  the  King. 

Counterfeiting  thereof  Treason  by  stat  25  Ed.  3. 
St.  5.  c.  2.    8  &  9  W.  3.  c.  26.  and  15  Geo.  2. 
c.  28*   ib.    Pardon   on  discovering  others.  iA. 
Trial  and  Evidence,  ib.    Limitation  of  Prose- 
cution, ib.    Seizure  of  base  Coin.  ib. 
The  Statutes  confined  to  such  Coin.        -        (  9« 
ii.  Gold  and  Silver  foreign  Coin*         -         -        J  10. 
Counterfeiting  diereof,  when  current,  Treason  by 
.    1  Mar.  St.  2.  c*  6.    When  not  current,  Mispri- 
sion of  Treason  by  14  Eliz.  c.  3.  and  Felony 
by  Z7  Geo.  3.  c.  126.  s.  2.  ib.    Misdemeanor 
at  Common  Law.  ib.     Procurers  within   the 
1  Mar.  St.  2.  c.  6.  and  14  Eliz.  c.  3.  but  not 
mentioned  in  37  Geo.  3.  c.  126.  ib. 
*  iii.  Copper  Coin  of  the  Realm.         -  •        (11, 

Counterfeiting  thereof  formerly  a  Misdemeanor  by 
'  15  Geo.  2.  c  28.  Now  Felony  by  11  Geo.  3. 
c.  40.  as  to  Ha%ence  and  Farthhigs;  and  by 
Z7  Geo.  3.  c.  126.  s.  1.  extended  to  other  Cop- 
per Money  current  by  Proclamation,  ib.  Ex- 
tend to  Counsellors,  Aiders,  and  Procurers,  ib. 
^  Power  to  seize  the  Counterfeits,  it.     Qusre, 

as  to  Prosecutions  on  37  Geo.  3.  c*  126.  whe- 
ther  optional  for  Felony  or  Misdemeanor?      /^ 
2.  How  the  Offence  of  counUrfeiting  may  be  committed. 

$12. 
i.  By  an  actual  Imitation  of  the  real  Coin;  not 
merely  an  Attempt  to  do  so:  except  by  particular 
Statutes,  ib.  (and  post,  s.  13.) 

ii.  Under 
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ii«  Under  particular  Statutes*  Under  8  Ik  9  W.  3. 
c.  26.  By  marking  the  Edges  of  Coin  with  Let- 
ters, &c«  By  gilding,  silvering,  or  casing  over 
with  any  Wash,  &c.  base  Coin,  or  round  Blanks, 
&c;  or  gilding  Silver  Blanks  to  resemble  Gold 
Coin.  Under  15  Geo.  2.  c.  28.  by  making  Shillings 
^  or  Sixpences  resemble  Guineas  or  Half  Guineas, 

or  making  Halfpence  or  Farthings  resemble  Shil- 
lings or  Sixpences.  •  -  •  }  12. 
The  Similitude  of  the  counterfeit  to  the  real  Coin 
a  Question  of  Fact;   it  need  not  be  perfect: 
sufficient  if  it  be  such  against  which  common 
Prudence  cannot  guard.               •                $  13. 
What  a  Colouring  within  the  Statutes*            $  14. 
Preparing  Blanks  with   such  Materials  as  when 
rubbed  will  resemble  the  real  Coin.  ib.    Bring- 
ing to  the  Surface  the  latent  Silver  in  a  Blank 
of  mixed  Metal,  by  means  of  Aqua  Fortis.  ib. 
3.  By  whom  the  Offences  may  be  committed            $  15. 
By  Officers  of  the  Mint  as  weU  as  others,  ib.  In- 
dictment on  8  &  9  W.  3.  c.  26.  must  negative 
that  Defendant  was  employed  in  the  Mint,  such 
Persons  being  excepted  in  enacting  Clause,  ib. 

n.  Makings  mendings  or  having  any  Instrument^  &Pr. 
<ippticable  to  counterfeiting  fhe  Coin.  i  16* 

OffeiLces  of  this  Sort  made  High  Treason  by  Stat. 
8  &  9  W.  3.  c.  26.  s.  1.  ib.  So  by  s.  2.  con- 
veying such  Tools,  &c.  out  of  the  Mint.  Extends 
to  Aiders  and  Abettors,  and  to  Receivers  and 
Concealers  of  such  Tools,  &c.  ib.  Tools,  {icc. 
to  be  seized  and  produced  in  Evidence,  ib^ 
Prosecution  within  six  Months,  by  7  Ann.  c.  25. 
s.  2.  ib. 

A  Press  or  Mould  for  coining  is.a  Tool  or  Instru- 
ment within  the  Statute  of  William.  $  17. 

How  to  be  described  in  the  Indictment,  ib.  &  (  18. 

What  a  sufficient  Excuse  for  having  such  in  pos- 
session. -  -  $ir* 

Resemblance  to  a  common  Purpose  of  the  Instru- 
ment to  the  Coin  sufficient.  -  f  18* 

Having 
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Having  knDwingly  in  postessicm  a  Puncheon  fbr 
coining,  is  within  the  8  &  9  W»  3«;  though  that 
alone  without  the  counter  Puncheon  not  suffi- 
cient to  make  the  Figure,  &c«  ib.  And  though 
it  be  without  ^  proper  Letter8«  ib.  How  to 
be  described  in  the  Indictment,  ib.  Not  ne- 
cessary to  prove  actual  coining  with  it.    $  18* 

Indictment  for  Misdemeanor  at  Common  Law  for 
having  Tools  for  coining  in  possession  with  In- 
tent to  use  them*  •  -  $  19. 

IIL  Impairing  the  Coin.  -  -  §  20. 

Statutes  relating  thereto;  17  Ed.  4.  c.  1.  13  8c 
14  Car.  2.  c.  31.  5  Eliz.  c.  11.  18  Eliz.  c.  1. 
ib.  Melting  down  Coin  a  Misdemeanor,  ib. 
Clippings  washing,  rounding,  or  filing,  or  by  any 
Means  whatever  impairing,  &c.,  falsifying, 
scaling,  or  lightning  the  current  Coin,  High 
Treason,  ib.  Extends  to  Accessaries  before. 
ib.  Impairing  Irish  Coin  widiin  the  Statutes. 
ib.  The  Act  must  be  done  for  Lucre,  ib. 
By  6  &  7  W.  3.  c.  17.  having  in  possession  the 
Clippings,  or  Filings  of  current  Coin,  a  Misde- 
meanor, ib.  So  by  Stat,  de  Moneta.  ib. 

IV.  Importing  counterfeit  or  light  Coin  intd  the  Realm. 

i  21. 

1.  Counterfeit  Coin. 

Counterfeited  to  the  Likeness  of  the  King's  Money, 
High  Treason  by  Stat.  25  Ed.  3.  st.  5.  c.  2. 
Counterfeiting  foreign  Coin  current,  Treason 
by  1  &  2  Ph.  &  M.  c.  11.  ib.  Extends  to  Pro- 
curers.  Aiders,  and  Abettors,  ib.  Quasre,  as  to 
counterfeitiixg  the  King's  Coin  beyond  Sea  by  a 
Subject.  H. 

What  Money  is  within  the  Statutes.  What  Si^ 
militude  to  the  real  Coin  required.  From  what 
Place  it  must  be  brought.  By  whom.  With 
what  Intent.  -  -  \  22^ 

Importing  counterfeit  foreign  Gold  or  Silver  Coin 
not  current,  with  Intent  to  utter  it  within  the 

Realm, 
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Healm,  or  «i)f  of  its  Oomtimii,  FdoAy,  Trans- 

poitatieo;  by  37  Geo.  3.  c.  136»  a.  3.  $  23. 

%  JUght  Siher  ISone^^fthh  Reahn*  *  ^24. 

Exceeding  SL  subject  to  Seizure  wd  Condemna- 

tkn  OR  Importatioo.  it» 

V.  Exporting  Counterfeit  Cdn^  Ifc.  from  hence  to 
the  British  Colonies  in  America  or  the  West  In- 
dies.    '        -  -  -  .J  25. 

Subject  to  Forfeiture  by  Stat.  38  Geo.  3.  c.  67. 
So  exporting  any  Foreign  Copper  Coin,  ib.  But 
genuine  Money  may  be  exported  to  Ireland,   it* 

VI.  Recet'oingy   uttering^  or  tendering  Counterfeit 
Coin.  .  .  .  .  }  26. 

An  Agreement  to  receive  and  vend  before  the 
counterfeiting,  Treason  in  case  of  Gold  or  Sil- 
ver Money:  accessary  before  the  Fact  to  Felony 
in  case  of  Copper  Coin,  ib*  Such  Agreement 
after  the  counterfeiting,  but  with  Knowledge,  is 
a  receiving  and  comforting  the  Principal,  ib. 
Venting,without  such  Agreement,  a  Misdemean- 
or at  Common  Law.  rb.  With  Knowledge  of 
the  Principal,  may  be  Misprision  of  Treason,  ib. 

Receiving,  paying,  or  putting  off  counterfeit  mill- 
ed Money  at  a  lower  Rate  than  it  imports, 
Felony  by  Stat.  8  &  9  W.  3.  c.  26.  $  27.  Con- 
fined to  Gold  and  Silver  Coin  of  the  Realm. 
ib.  Extended  to  Copper  Coin  by  Stat.  1 1  Geo.  3. 
c.  40.  ib.  What  a  putting  off*  ib.  What  is 
dimimshed  Money  within  the  Stat,  of  William. 
ib.  Form  of  Indictment,  ib.  What  is  milled 
Money,  ib.  Not  necessary  to  prove  the  coun- 
terfeit milled,  ib.    Punishment,  ib* 

Uttering  or  tendering  in  Payment  false  Money 
knowingly.  Misdemeanor  by  Stat.  15  Geo.  2. 
c.  28.  Further  Pvmishment  if  Party  have  other 
false  Money  at  the  Time,  or  utter  again  within 
ten  Days.  For  second  enhanced  Offence,  Fe- 
lony without  Clerg}%  Confined  to  Gold  and 
Silver  Coin.  -  -  -  4  28. 

U  How 
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How  Indictment  to  be  drawn  on  3d  sect,  of  the- 
Statute,  where  two  Utterings.  It  must  aver  the 
Fact,  but  need  not  conclude  that  Defendant  is  a 
commoi^  Utterer,  &c.  -  •  (  29* 

*  Uttering  or  tendering  base  fordgn  Gold  or  Silver 
Coin,  not  current,  Misdemeanor  for  first  and  se* 
cond  OiFence,  Felony  without  Clergy  for  third 
Offence,  by  Stat.  Zl  Geo.  3.  c.  126.  Having 
in  Possession  more  than  five  Pieces  of  foreign 
base  Gold  or  Silver  Coin  of  any  Kind,  liable  to 
Seizure  and  Forfeiture.  -  -         J  30. 

VII.  As  to  general  Matters  relating  to  the  Coin. 

}31. 
Principal  and  Accessary,  ib*  Indictment  and  Evi- 
dence, ib.  What  is  Commencement  of  Prose- 
cution within  a  limited  Time.  ib.  One  Witness 
sufficient,  ib.  Challenges  thirty-five.  ib.  Re- 
ward and  Pardon,  ib.  Seizure  of  base  Coin, 
and  Tools  for  coining,  ib.  Production  of  such 
in  Evidence,  ib. 

Regulations  and  Offences  relating  to  Bullion. 
1.  What  it  is. 

Bullion  is  Gold  and  Silver  in  the  Mass.  §  32.' 

Of  what  Standard,  ib.  Statutes  relating  thereto, 
28  Ed.  1.  St.  3.  c.  20.  17  Ed,  4%  c.  1.  8  W.  3. 
c.  8.  6  Geo.  1.  c.  11.  allowing  two  different 
Standards  for  Silver  Wares,  with  respective 
Marks.  12  Geo.  2.  c.  26.  dealers  exempt 
from  Prosecution  on  Discovery  of  the  Makers. 
ib.  Selling  or  exporting  Gold  or  Silver  Wares 
without  proper  Marks,  ib.  24  Geo.  3.  c.  53. 
requiring  a  Mark  for  the  Duty.  ib.  30  Geo.  3. 
c.  31.  making  Exceptions.  38  Geo.  3.  c.  69. 
allowing  a  lower  Standard  for  Gold  Manufec- 
turers,  with  a  particular  Mark.  -         }  32. 

Result  of  all  the  Statute  Standards  and  Marks. 

J  33. 
Offences  and  Punishments.  -         -  $  34, 

2.  Counterfeiting  Bullion.  -  -  -  }  35. 

Blanching  Copper  for  Sale,  or  mixing  it  with  Sil- 
ver, 


N. 
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ver,  or  buying,  selling,  or  offering  t5  Sale  such, 
or  the  like,  or  any  Composition  like  Gold,  Fe- 
lony. .  .  .  .  §35. 
3.  Exportation  of  BuUion.              -            -  §  35. 
Allowed  by  Stat.  15  Car.  2.  c.  7.    Modified  by 
Stat*  6  &  r  W.  3.  c.  ir.    Ingots  or  bars  made 
in  Imitation  of  Spanish,  prohibited,  ib.    Bullion 
es^rted  must  be  stamped.  1*.    Owner  must 
distinguish  between  English  and  Foreign,   ib. 
By  Stat.  7  &  8  W*  3.  c.  19.    Certificate  from 
the  Lord  Mayor,  &c.  of  London  required  before 
Exportation.            •            -            .            $  36* 

4.  Side  of  BuUioTu  -  •  •  \z7. 

Bfcrioers  ptxdiiUted  froa  bsying  or  aeUiag  Bullion. 

5.  Pouesaion  of  Buliion  unaccountedfor*         -        $  38* 

Punishable  by  Stat.  6  &  7  W.  3.  c.  17.  s.  8. 


Of  Offences  relating  to  the  Coin^  and  to  Bullion. 

BEFORE  I  proceed  to  consider  of  offences  relating  to  the         $  U 
coin,  I  shall  give  a  short  introductory  account  of  the    Introductimu 
coin  itself,  so  far  as  it  may  be  useful  to  the  present  purpose.   .    ^ '    ^^^' 
Loi}d  Hale  has  written  several  cliapters  upon  this  subject,  1  Hale,  chap.  17, 
wherein  he  has  traced  the  history  of  the  coin  with  sufficient  ^^  ^^»  &  ^0. 
certainty  at  least  as  far  back  as  the  time  of  Edw.  1st.  From  cirwa?s  cLe, 
thence  it  af^ears,  that  the  coin  ov  money  of  this  kingdom  Co.  Litt  207. 
consists  properly  of  gold  or  silver  only,  with  a  certain  alloy,  27a  "^    ^™ 
constituting  what  is  called  sterlings  coined  by  the  king's  au-4Blac.Com.84. 
thority:  and  to  such  money  only  does  the  stat.  25  Ed.  3.  i  ^^^^  ^gg^ 
St.  5.  c.  2.  refer,  which  mentions  "  the  king*s  money*^  gene- 210, 211. 
rally.    And  therefore  it  seems,  that  where  any  statute  names  ^^  5*^ 
money  generally,  it  must  be  taken  to  have  the  same  meaning.  1  MS.  Sum.  91. 
The  copper  coin,  concerning  which  Lord  Hale  doubted,  has  3  ^^  ^' 
since  his  time  been  protected  from  being  counterfeited  or  1  Hale«  212. 
impaired  by  special  enactment.     According  to  the  above- 1  Hale,  189, 
mentioned  standard  of  sterling,  which  had  continued  witH  ^^»  ^'  ^^  ^^' 
litde  alteration  at  least  from  the  time  of  Hen.  3.  to  the  pe- 
riod in  which  Lord  Hale  wrote,  one  pound  of  sterling  gold 
contained  23  carats  3  grains  and  a  half  of  fine  gold  and  half 

a  grain 
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Ch .  IV.  $  1.  a  grain  of  *oy  of  copper,  makitig  together  24  cfttats  of  Troy 
Introduction,  weight.  But  for  many  years  past  the  standard  has  been  fixed 
*  ^  *    *^"*.  at  22  carats  of  fine  gold  and  two  carats  of  copper  (a).    And 


Vide  12  Geo.  2.  by  the  same  standard,  every  pound  weight  <ii  sterlmg  silver 
1 32.  ^^*'  niust  contain  11  ounces  2  penny-weights  of  fiike  silver  and  18 
&14G.  3.  c.  42.  penny-weights  of  copper  alloy,  making  together  12  ounces. 
lV\ic.  2.  c.  1.  By  an  old  statute  of  the  ir  Rich,  fi  c%  1*  no  foreign  coins 
Flip  Dost,  p.  160.  of  gold  o*^  silver  are  to  run  in  any  manner  of  payment  with* 
1  Ha  c,  197.       ,^  ^j^j^  realm,  but  are  to  be  brought  as  bullion  to  the  mint 

to  be  turned  into  English  coin.   The  introduction  of  copper 

money  into  general  currency  is  of  compawitive  late  date« 

1  Hale,  195.       Lord  Hale  refers  to  a  proclamation  just  issued  at  the  time 

he  wrote,  in  1672,  whereby  copper  halfpence  and  farthings, 
such  as  art  Dow  ifi  circuladon*,  wtfre  mt^e  eumsifet  iii' certain 

1  Hale,  211.      cases.    Though  indeed  he  makes  mention  of  proclamation 

for  farthing  tokens  before  Aa*  time;  which  however  he  says 
were  not  used  for  current  money  but  merely  for  tokens. 

2  Rushw.  202.    But  those  who  counterfeited- -them  or  made  instruments  (br 

that  purpose  were  punished  in  the  Star-Chamber. 

$  2«  The  coining  and  legitimation  of  money,  and  the  giving  it 

^r^^^^^  its  current  vahie,  are  the  unquestionable  prerogatiS'cs  of  6ik 
offiMH.  cfowfi;  though  great  doubt  has  been  entertained  whether  by 

2  iTist*  577.  and  other  acts  settling  the  standard  of  sterling,  the  king  as 
1  Bl^^  c^  ^^  "^^  ^^^  restrained  ffx>m  altering  it  by  increasing  the  alloy. 
27a  4  Blac.  But  at  this  day  it  is  the  less  rieccssary  to  consider  the  point. 
Com.  88.  because  the  Impolicy  of  the  act  is  alone  sufficient  to  prevent 

the  attempt  from  being  made;  unless  the  marketable  and  re* 
lative  value  of  gold  and  silver  should  sensibly  alter  (*).  Lord 
Hale,  though  he  upholds  the  prerogative  in  this  respect,  says 
however,  that  it  would  be  a  dishonour  to  the  nation  tO'  put 
it  in  practice,  and  not  safe  to  be  attempted  without  parlia- 
mentar}^  advice.  But  any  coin  once  legally  made  and  issued 
by  the  king's  authority  continues  to  be  the  current  coin  of 
1  Hale,  122.      the  kingdom  until  recalled,  notwidistanding  any  change  in 

the  authority  which  constitmed  it.     This  recal  may  be  by 

(a)  A  pound  weight  of  ||rold  is  cobied  at  the  Mint  into  44  gfiiojeas  and 
a  half;  an  ounce  therefore  is  woilh  3/.  17«.  10  1-2J.  in  silver.  A  pound 
weight  of  standard  silver  ia  corned  into  62  shillings,  which  is  5«.  2^.  an 
ounce  ..«^nttth*s  Wealth  of  Nations,  1  voL  62,  3. 

(A)  About  the  years  1796  and  1797  the  roai^cetable  value  of  gold  and 
silver  fluctuated  in  a  manner  lutprecedeuted  at  least  in  modem  times. 

pro- 
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ftmdtaBMS&a;  aad  long  diattse  may,  I  ctmceiv/c^  he  Evidence   Cfa>  IV.  $  2.. 
^iu   Butitha»ahobeenrffertedbyactof  parliaiiicnu(a).  j^^^^^l^^ 


•   Tbe  weight,  aHoy,  impfeetsion,  and  deQom'mation  of  money         §  3- 

onde  m  du»  kingdkmi,  are  regularly  sctdcd  by  indenture  ^^'^^,'lSe^'' 

taroca  the  king  and  the  mfttter  of  .the  mint;  which  has  some-  coin. 

lines  been  feUowed  Iqr  a  proclamation,  as  a  more  solemn  g^^l'^oi.' 

Planner  of  giving  it  currency.    But  this  in  general  cases  is  312, 213.  327. 

certainly  not  necessary;  and  in  ptosecupons  for  coining  need  ^  ^^'  ^^™'  ^^' 

act  be  proved.    Neither  is  it  necessary  iia  the  same  case  to 

ptodnce  the  hidmtures,  iboagh  it  may  be  of  use  in  case  of 

any  new  coin,  with  a  new  inqiresaion,  not  yet  familiar  ^  the 

people,  to  produce  either  the  iodentutesy  or  one  of  the  officers 

of  the  ttnot  cognixant  of  the  fact^  or  d|e  stamps  used,  or  the 

fike  evidence.    By  the  act  4xf  the  S7  Geo*  3.  c»  126.  s.  U 

relative  to  the  new  cofsper  coinage,  the  king's  proclamation  is 

mado^necessary  j  and  therefore  seems  to  be  required  in  pvoof 

of  any  indictment  upon  that  atatute.    But  in  general,  whe- 

dier  the  coin,  upon  a  question  of  counterfeiting  or  impairing 

it,  be  the  king's  money,  or  not,  is  a  mere  question  of  fact, 

which  may  be  found  upon  evidence  of  common  usage  orno- 

toriety.    But  proclamation  by  the  writ  of  proclamation  under  ^  Hale,  192. 

the  gi^eat  seal,  or  a  remembrance  thereof,  is  necessary  to  x  ivis.  siim.  46. 

prove  a  coin  current  in  the  following  instancess  1.  In  the 

case  of  foreign  coin^  which  is  otherwise  to  be  considered  as  ^'^  17Ric.2. 

no  more  than  bullion.    None  such  is  now  current  in  this^'  '^"^'P' 

kingdom.    Mr*   Justice    Blackstone  tndmates  an  opinion,  4  Blac.  Com.  89. 

which  remains  however  to  be  judicially  confirmed,  that  tbe 

dsrirency  mentioned  and  intended  by  the  statutes  must  be 

SfHeh  as  i^  general,  and  extending  to  all  payments.    It  may 

however  be  worthy  of  consideration,  when  that  case  comes 

in  judgment,  that  if  the  subject  be  in  any  case  compellable 

by  law  to  accept  certain  coin  in  payment  upon  a  legal  tender, 

his  case  is  just  as  much  within  the  reason  of  the  law  against 

counterfeiters,  and  he  is  as  much  entided  to  the  protection 

of  it^  as  if  the  currency  of  that  particular  coin  extcsnded  to 

aH  other  cases:    Such  a  practice  is  equally  ^^  in  deceit  pi 

our  lord  the  king  and  of  his  people."    And  by  a  parity  of  25  Ed.  3.  it.  5. 

reason  I  conceive,  that  an  importation  of  foreign  counter-  ^'  ^' 

feit  money  into  this  realm^  with  intent  to  utter  it  within 

the  same  or  any  of  the  dominions  thereof,  would  £hU  with- 

in  the  stat.  1  &  2  Ph.  &  M.  c.  11.  although  it  were  only 

(a)  Vide  Stat  9  W.  3.  c.  2.  and  6  Geo.  2.  c  26. 

current 
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Ch.  IV.  $  S.    eurrent  in  some  part  of  die  dominions  and  not  throngtkmt' 
Intrwhetum,    ^be  realm  at  large.    2dly,  A  proclamation  under  the  great 

Am  to  the  com,  .     j?    i      ..  I  •       ■«       .     ■    i  » 

seal  IS  required  to  legitimate  base  or  mixed  coin  below  the 

standard  of  stieriing*  3dl)s  To  enhance  the  denomination 
or  extrinsic  value  of  a  coin  already  cuirent:  as  was  done 
upon  the  enhancing  of  fOa.  and  lOf*  pieces  by  K.  James  I. 
4thly,  To  decry  any  cofai  beSaare  current:  as  was  done  not 
long  since  in  the  instance  of  the  broad  pieces  of  35  and  d3 
shillings*  The  stau  6  Geo.  8.  c*  26«,  which  made  theni 
pa}^le  at  the  mint  and  ofices  of  revenue  for  ope  year  after 
they  were  so  decried*  specially  provided  that  the  counterfeits 
ing  of  them  during  that  year  should  be  hig^  treason.  5thly^ 
By  the  bite  act  of  the  37  Geo.  a.  c  136.  s.  1.,  rehitive  to 
the  new  copper  coinage,  the  king's  proclamation  is  made 
necessary,  and  therefore  evidence  of  it  seems  to  be  required 
in  proof  of  any  indictment  upon  that  statute*  But  pro* 
clamatioo,  where  necessary,  may  be  presumed  in  length  of 
time;  especially  when  supported  by  continual  and  approved 
usage,  which  in  itself  afioids  a  presumption  of  a  legal  com<^ 
mencement. 

a 

Touching  the  Coin  of  Ireland  and  other  Joreign  Mefnbera  of 

the  Crown* 

$  4.  Before  I  quit  this  part  of  the  subject,  I  must  notice  another  * 

Jntheoin,&e.    question  of  great  importance  and  difficulty  made  in  the 

books,  respecting  the  money  of  Ireland,  or  any  other  inde* 

pendent  member  c£  the  crown  of  England.    I  shall  collect 

together  in  this  place  all  that  I  find,  or  that  occurs  to  me  on 

the  subject.    It  has  been  considered  upon  high  authority  that 

the  counterfeiting  of  Irish  money  is  high  treason,  within 

1  Hale,  211.       that  branch  of  the  stat.  25  Ed.  3.  st.  5.  c*  2.  against  coun- 

221. 225.  3t7.     terfeiting  the  king^s  money;  first,  because  it  comes  expressly 

91.    '   **"**     '  within  tte  words  of  the  act,  which  are  of  large  signification. 

The  coining  of  money  is  the  exclusive  prerogative  of  the 
crown:  the  king  alone  is  entitled  to  the  profit  of  it:  it  is 
part  of  his  revenue:  and  all  money  coined  and  issued  by  his 
authority  is  his  nmnoy.  He  may  coin  money  here  and  issue  it 
in  Ireland,  or  coin  it  in  Ireland  and  issue  it  here;  and  he  is 
equally  defrauded  andinjured  whedier  his  money  issued  there 
or  here  be  counterfeited^!  All  money  coined  and  issued  by 
the  king's  authority  is  necessarily  and  legally  current  through** 

out 
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«ift  ril  tfae  dominioBa  of  thfi  cimm;  Hnks&the  king  shall  bf    Cfa.  IV.  $  4. 

Jhia  jnodaniattoa  ^ledaUy  diiect  otherwise.  Atid  thisitnuiy  (^"^^^^ 

be  said  is  not  Hk«  a  local  Isnr,  affecting  Boireiy  the  interests  of         t:^c. 

die  subjects,  of  dns  pertieukr  kingdom,  \9kach  might  peihaps 

require  a  luurrower  interpretation  adapted  to  the  natm«  of  the 

subject  matter,  but  a  matter  of  general  concemtnent  peruad* 

ing^very  part  of  the  dominiMia  <if  the  crown  of  Englaiid. 

But,  2dly,  There  is  ano^r,  and  in  mjr  mind  a  still  stronger 

reason  for  this  constmictien ;.  for  it  aippears  that  die  legislature 

themselves  must  have  so'considaced  it*  By  the  stat.  5  Eliz*  5  EUz.  c.  11, 

c.  11.  and  18  £liz»  c  1»  the  dipping  or  impairing  of  any  of  ^g  ^^^  ^  ^ 

die  pr<^r  monies  or.  coins  of  tids  realm^  or  any  the  dominhiu 

thereof^  is  made  treason^    Upon  these  statuses,  says  Lord  1  Hale,  311. 

H^  though  Irish  cpin.be  not  citfrent  in  England,  when  of  ^^^-  ^^''■ 

a  baser  alloy,  yet  it  is  the  king's  coin;  and  clipping  it  in  £ng» 

land  is  treason  by  those  acts*    And  it  is  not  to  be  supposed 

that  the.  parliament  would  make  the  clipping  of  Irish  coin    ' 

treason,  unl^s  the  counterfeitiag^thereof  were  such.  Thisar* 

gumeot  it  muft  be  owned  has  great  weight!  and  upon  an- 

other  occasion,  which  I  have  elsewhere  adverted  to,  has  been  ^*^  ^o**-  3*^ 

carried  still  further*    The  force  of  it  is  also  consider^Iy 

strengthened  by  the  provisions  of  the  stat*  1  &  2  Ph.  &  M * 

c*  1 1*,  to  which  I  shall  presently  have  occasion  to  refer  more  post,  p.  154. 15& 

particularly.    It  is  ftutber  confirmed  by  the  judgment  in  the 

case  of  miiKcd  monies  j  where  money  whieh  was  coined  by  Case  of  mixed 

the  cjpxeen.  for  Ireland,  and  made  current  there  by  her  pro*  ^o^^es.  Davis* 

dam^tion  in  that  country,  hoX  which  was  not  current  iniHale,l93.3ir. 

England,  w:93  yet  hoklen  to  be  lantful  money  of  England ;  and 

that  payment  of  lOO/i  such  money,  made  payable  in  Ireland, 

was.  a  good  discharge  of  a  bond  conditioned  for  the  payment 

of  100/*  steriing  current  and  lawful  money  of  England* 

Yet  still. there  appears  this  difieulty:  if  money  be  coined 
for  the  exclusive  use  c^  Ireland,  and  only  circsdi^ed  there, 
and  it  be  different  from  the  coin  of  England,  and  not  current 
here:  or  if  the  king  issue  a  proclamation  in  Irelmd  legatiz* 
ing  some  foreign  coin  there,  which  is  not  legalised  ncMr  cur- 
rent here,  how  is  a  subject  of  Eng^d  resident  here  to  take  Ante,  s.  s. 
cognizance  of  these  acts,  so  as  to  be  legally  warned  not  to 
counteifeit  or  clip  such  coin,  unkss  such  currency  be  nodiied 
here  by  a  proclamation  under  the  great  seal  of  England?  In 
the  case  of  money  coined  and  issued  here  by  the  king's  au- 
thority, it  is  true  that  it  is  not  strictly  requisite  in  prosecu- 1  Hale,  198. 327. 

tions 
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Ch.  IV.  $  4.   ^om  of  tfris  sort  to  prove  it  prockmatioBr  spviag  it  oantncjr » 

O^^^l^  yetthat  is  llie  more  regubr  ww;  eipeckUy  in  tlie  case  of 

(9'c.         new  coin  issued  with  a  new  impieasiott,  tu  was  latsly  done  in 

y^n^^  g  3         the  new  copper  coinage  of  penmca,  and  which  was  aado 

PobCs.  11.        necessary  by  the  express  wonds  of  the  stat,  3f  Geo.  3«  c.  196. 

s.  1.  ^  For  how^"  says  Lord  tiale^  ^  can  men  reasGoabl^ 

know  at  first,  whedier  diia  be  the  king^s.  coin,  wttfaout  aofne 

,  such  public  notificatimi,  wh^e  .long  use  and  custom  bath 

not  made  it  famiHaiiy  known  to  dKm^"  But  with  respect 
to  coin  heretofore  issued  and  content  in  £agiand,  the  subject 
has  that  kind  of  evidence  which  supplies  the  more  regular 
notification  by  a  prodamoiion,  nameiy,  the  wnoriety  of  the 
lact:  but  no  such  notoriety  exists  in  the  instances  I  have 
put.  With  respect  however  to  the  clipping  of  foreign  ooiii 
current  here,  I  take  it  that  by  the  very  words  of  the  statutea 
of  Elizabeth  there  must  have  been  a  proclamation  in  this 
country,  legslizi»g  the  currency^  morder  to  make  the  offence 
5  £liz.  c.  11.      high  treason  in  a  subject  of  England.    The  stat*  5 '  Eliz. 

c*  11.  makes  it  lugh  treason  toi  dap,  &c«  ^^  th«  monies  or 

*  coins  of  any  other  realm  allowed  and  suffered  to  be  current 

widiin  diis  redm  or  the  dominions  thereof^  at  this  present, 

..  or  that  hereafter  at  any  time  shall  be  the  lawful  monies  or 

coins  of  this  reafan,  or  of  the  dominions  thereof  or  of  any 

other  realm, andinfproclamationedlmvedandavffenedto  becur^ 

I8£tiz.c.  1.      rent  here!'*    The  stat.  18  Eliz*  c  1.,  which  was  made  to 

supply  some  omissions  in  the  former  act,  is  confined  in  like 
manner  to  ^«  the  monies  or  co&as  of  aaiy  other  realms  aJiawed 
and  suffered  io  be  current^  at  the  time  of  ^e  o^ieaoe  commit* 
ted,  whhin  this  realm  of  England,  or  any  the  dominions  of 
the  same,  by  the  prochmatkm  of  the  queerisme^sty^^  &c»  This 
I  apprehend  must  nriean  such  a  prodamatiq^a,  whereof  the 
subjects  of  ekher  kingdom  respectively  are  bound  to  uke 
cognizance ;  namdy,  in  this  countiy  by  a  proclamation  under 
the  great  seal  of  England.  But  with  reapect  to  money 
eoined  by  authority  of  Ae  crown  in  Ireland,  or  elsewhere 
within  the  dominions  of  the  crown,  perhaps  in  strictness  the 
subject  may  be  bound  at  his  peril  to  take  notice  of  its  being 
the  king^s  money  $  the  very  act  of  counterfeiting  implying 
some  knowledge  of  the  coin  which  is  counterfeited,  more 
especially  if  it  bear  any  stamp  or  device,  denoting  the  autho- 
rity from  whence  it  issued*  It  is  clesu*,  that  in  the  case  of 
counterfeiting  or  clipping  the  king's  coin,  made  and  issued 

here. 
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hmty  1^  vmy  #a  itqtlf  cpi^tituteg  ik»  treaaon;  iindthece  is  Ch.  IV.  (4. 
'ku>  aecesaitir  to  prove  any  pankulfiriuiowledflge  in  the  party,  /^i^S^f^- 
tbatit  was  the  kii^s  coin;  bvut  only  (to  a^itiafy  the  jury  of        Vc. 

the  fact  of  its  being  po:  of  .whi<;h  notoriety  j^deed  is  one  "- -    • — 

mid  the  aaost  general  mediiim  of  proof,  but  it  may  also  be 
pityrad  by  the  officers  of  the  mint  or  any  other  who  has  ft 
knoadedge  of  the  fact.  And  indeed  in  the  ca^  of  old  coin, 
which  has  gmduaHy  fallen  into  diause,  though  ^till  the  leg^ 
c<nn  of  die  Iciag,  there  ca|i  be  no  giener^l  JMitQrii&ty  of  the 
fiMst*  Thefe  4s  '1^^  ground  for  conqdainii^  of  hardship  from 
want  of  notice  ^  the  present  day ;  becaiMse^the  coui^tei&iting 
of  any  gold  or  s^yer  Qoin,  whether  of  this  or  ^f  other 
reahn,  or  whether  cuiront  or  not,  is  lugl^y  jlUigali  being  in 
no  instance  less  than  miapriai<»  of  tre^oyi  by  the  stat*  14 
Efiz.  c<  3*,  or  Mqny  by*^  atsit.  37. Geo*  9*.c.  4J36* 

The  same  sort  of  questions  occur  upon  die  Qther  brandi        $  5* 
of  the  Stat,  of  Ed»  3.  concerning  ,the  brUiffsng  of  false  money  ^^f^J*?^°^ 

-  ,  r  •  t^    '  rS     «       I    ^.         terfett  Irttn  com 

mto  the  realm  counterfeit  to  we  money  of  England.  Jvu^t,  into  the  realm. 
What  is  meant  by  the  money  of  England f  Ip  it  something  dif« 
ferent  from  thtking^s  money ^  or  die  samef  It  certainly  must 
appear  stirange,  if  tor  the  reasons  before  adverted  to  the  leg^« 
IsKture  intended  to  make  the  oounterfeitkigof  a^y  cpin,  made 
and  issued  by  die  king  in  any  of  the  dominions  of  the  crown, 
high  treaaon,  though  not  the  proper  coin  of  England,  nor 
current  here,  di^  they  ehould  have  altered- their  phrase  in  this 
branch  of  die  statute,  concerning  the  importation,  from  ^  the 
king%  money"  to  ^<  money  counterfeit  to  the  money  of  Eng- 
land:" and  from  tha»ce  it  mig^t- be  argued,  that  these  latter 
words  explain  the  former  ones,  and  shew  that  the  money 
meant  by  the  king's  money ^  was  the  money  of  England;  such  as 
in  die  words  of  the  statute  yrBs  calculated  to  merchandize  or 
make  payment  wit/i:  in  other  words,  such  ^s  was  current  in 
England,  and  of  which  the  subfects  of  this  country  must  be 
taken  to  be  cognizant.  This  consideration  might  deserve 
some  weight  if  the  question  were  new*  It  is  indeed  said  in 
general  terms  in  die  books,  that  the  in^iprtation  un4er  the 
statute. of  £d.  3.  must  be  of  money  counterfeit  to  ^e  simili-  stsunf  3. 
tude  of  the  money  of  England:  Imt  these  are  merely  the  3  Inst  is. 
words  of  the  statute,  and  not  given  as  an  interjHretaticHi  of  x  Hawk.  sh. !/« 
diem.   The  question  still  remains,  Whut  is  meant  iy  the  «•  ^* 

X  money 
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Ch.  IV.  f  5.    money  of  England?  and  whether  any  thing  more  was  meaitt 
Introduction.    ^^^  ^^  distinjmish  such  money  from  the  money  of  fbreim 

Com  of  Ireland^         ,       ^  •        ®,  ,        i      .  .  \ 

'^c.  realms  r  In  order  to  make  the  law  consistent,  the  construc- 
tion  of  the  statute  of  Ed,  3.  ought  to  be,  that  it  is  high 
treason  to  bring  into  the  realm  the  same  fialse  money,  the 
counterfeiting  of  which  within  the  realm  was  before  declared 
to  be  so.  In  that  case  by  the  money  of  England  must  be  un- 
derstood all  such  money  as  is  coined  and  issued  by  the  autho- 
rity of  the  crown  of  England ;  and  must  consequently  include 

Ajite»  s.  4.         money  coined  and  issued  by  the  king  in  Ireland:  and  such 

was  the  opinion  that  prevailed  in  the  case  of  mixed  monies. 
If  this  be  not  the  tnie  construction,  for  aught  I  can  observe, 
the  importing  into  England  such  false  Irish  coin  from  any 
foreign  kingdom  is  only  punishable  as  a  misdemeanor  at 
common  law,  or  at  most  as  a  misprision  of  treason,  within 
the  Stat.  14  Eliz.  c.  3«;  although  by  the  stat.  1  Sc  2  Ph.  & 
M.  c.  11.  the  importation  of  counterfeit  foreign  coin,  cur- 
rent within  the  realm,  into  the  realm  or  any  of  the  domi- 
nions of  the  same,  with  intent  to  utter  it  in  either,  is  made 
high  treason.  In  truth  I  conceive,  that  neither  the  above- 
mehtioned  act  of  the  14  Eliz.  nor  that  of  Ph.  &  Mary,  nor  any 
other  which  treats  of  money  "  not  the  proper  coin  of  this 
realm,'*  or  to  that  effect,  can  be  understood  of  any  other  coins 
than  those  of  foreign  powers  independent  of  the  crown  of 
England ;  and  which  I  think  are  emphatically  designated  by 

post,  s.  23.        the  late  act  of  the  37  Geo.  3.  c.  126.  s.  2.;  in  which  case 

unless  the  money  of  Ireland  come  within  the  description  of 
the  king's  money,  and  the  money  of  England,  I  know  of  no  sta- 
tute which  will  reach  even  the  case  of  counterfeiting  such 
Irish  money  in  this  country. 

I  g^  Lastly  it  has  been  considered,  whether  the  bringing  in  of 

Importing  faite  ^^^^^  money,  counterfeit  to  the  money  of  England,  from  Irc- 
money  from  one  land,  or  Other  transmarine  member  of  the  crown  of  England, 
5^imoM  iw^'^^to  England  or  other  the  dominions  thereof,  be  within  the 
another,  prohibition  of  the  stat.  25  Ed.  3«  st.  5*  c.  2.  against  bringing 

P^'^'  .  false  money  into  this  realm.  The  only  direct  resolution  I  can 
3  H  r  10  *"^  **P^"  ^^^  subject  is  that  in  the  year-book  3  H.  7.  10., 
Bro.  Abp.  Trea- where  it  was  resolved,  that  counterfeit  money  imported  into 
son,  pL  19.        England  out  of  Ireland  was  not  within  the  statute,  because 

Ireland  was  a  member  of  England,  governed  by  its  laws,  and 

money 
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oaoney  was  coined  there  by  the  authority  of  the  king.  The  Cli.  IV.  %  6. 
question  simply  was,  Whetfier  Ireland  at  that  day  was  within  ^f^oductiw. 
^^  this  realm?"  As  to  which  Lord  Hale,  speaking  in  another     Monejy  i^c 

place  of  the  stat.  1  &  2  Ph.  &  M.  c.  11.,  says,  that  an  im*  f^j^^  ^55 

portation  out  of  Ireland  into  England  is  not  within  the  act,  225.  3lV. 
because  Ireland  is  within  the  dominions  of  this  realnty  though  *"^»  ^^-  ^  ■*  ^^■ 
not  within  the  realm;  evidendy  considering  them  as  the  same 
in  effect  for  this  purpose.    And  Staunford  and  Lord  Coke,  st&unf  3. 
grounding  themselves  on  the  above  resolution  in  the  time  of  *^  Inst.  18. 
H.  r.,  expressly  say,  that  if  a  man  bring  counterfeit  money 
from  Ireland,  it  is  not  within  the  statute  of  Edward  3.,  but 
that  it  must  be  money  made  in  a  foreign  nation,  and  brought 
from  thence  into  this  realm.    Lord  Hale  however  speaks  1  Hale,  225. 
with  more  doubt  upon  this  part  of  the  stat.  of  Ed.  3. ;  for,  ^  ^'^^  ^^'  ^^'^' 
says  he,  although  Ireland  be  within  the  st.  35  H.  8.  c.  2.  for 
the  trial  of  treasons  out  of  the  realm;  yet  it  has  been  bolden 
upon  the  obscure  book  of  3  H.  7.  10.  that  an  importation  of 
counterfeit  coin  from  Ireland  into  England  is  not  treason 
here  within  the  statute;  principally  because  the  counterfeit- 
ing itself  is  punishable  by  the  stat.  25  Ed.  3.,  which  is  of 
force  in  Ireland.  The  same  reason  is  adopted  by  Hawkins.  1  Hawk.  ch.  17. 
It  certsunly  is  not  conclusive;  because  it  depended  with  re-^-  ^7. 
spect  to  Ireland  in  later  times  on  the  will  of  a  different  legis- 
lature to  give  it  efficacy.  And  the  construction  does  in  truth 
let  in  much  of  the  mischief  with  respect  to  the  subjects  of 
this  country,  which  the  act  was  intended  to  guard  against. 
But  if  we  attend  to  the  subject  matter,  and  consider  that  the 
interest  of  the  crown  was  principally  in  view,  then  most,  if 
not  all,  of  the  reasons  which  were  first  urged  to  shew,  that 
the  king's  money  mentioned  in  the  first  branch  of  the  stat. 
25  Ed.  3.  extended  to  the  money  coined  and  issued  by  his 
authority  in  Ireland,  will  also  apply  to  shew  that  the  bringing 
of  counterfeit  money  into  Ii^eland  or  other  part  of  the  domi- 
nions of  the  crown  is  just  as  much  within  the  reason  of  the 
law  against  bringing  it  into  the  realm:  for  the  prerogative  of 
the  crown  of  England,  of  which  Ireland  is  a  member,  is  as 
much  invaded,  and  the  revenue  of  the  king  as  much  de- 
frauded, whether  the  counterfeit  money  be  first  brought  into 
one  part  of  his  dominions  or  into  another;  into  Ireland,  or 
into  England.    The  construction  therefore  which  has  pre- 
vailed is  certainly  in  unison  with  the  reason  of  the  law; 

though 


iSe  OfietkH  tSkHi^  $0  the  Cmn. 

Ch.  IV.  it  tSough  ^Aaspi  the  w6n6  *>  *6t  olmotisf^  lead  to  it.  BW 
h^^^^M^e  ^^^^^^  doiAtfal  this  interpretation  might  hare  been  at 

Moneys  ^c.  first,  it  seetos  to  hrfve  beeft  greatly  confirmed  by  other  acts 
IMtr  (It  2  ^'  legidatoe.  For  by  the  stat.  1  Mar.  st,  2.  c.  6.  Ac 
c.  6.  counferfeicteg  of  ahy  gold  of  silver  coin,  not  the  proper  coin 

of,  bttt  cmrent  within,  the  realm  by  the  consent  of  the  crown. 


1  Hale,  210J    (which  consent  must  be  signified  by  proclamation  and  writ 
'  under  the  great  sesd,)  is  made  lugh  treason;  and  the  statute 


5 

-  c.  11. 
pott,  •.20.         1  Sc  2  Ph.  &  M*  c*  ti.  made  in  add  thereof,  provides,  that 

whoever  shaH  bring  from  parts  beyond  sea  into  this  realm j  or 

into  any  of  the  dominions  erf  the  same,  any  counterfeit  money, 

current  within  this  reabn  by  the  consent  of  the  crown,  «haD 

Vide  1  Hale,      be  guilty  of  high  treason.    The  same  argumefit  then  which 

ante  p.  151.      Lord  Hale  drew  from  the  statutes  of  Elizabeth  in  aid  of  die 

construction  of  the  first  branch  of  the  stat.  25  Ed«  3.  relative 
to  counterfeiting  the  king's  money,  may  be  also  derived  from 
the  Stat*  of  Ph.  &  M.  in  confirmation  of  the  construction  put 
on  the  second  branch  of  the  stat.  25  Ed.  3.  relative  to  the 
importation  of  false  money.  For  it  cannot  be  supposed  that 
the  legislature  would  haVe  made  the  bringing  of  foreign  coun- 
terfeit current  money  into  any  of  the  dominions  of  the  realm 
high  treason,  unless  the  bringilig  of  money  into  such  domi- 
nions,  counterfeited  to  the  likeness  of  our  own  coin,  had  been 
deemed  to  have  been  as  high  an  ofibnce  before;  this  being 
by  far  die  greater  mischief  of  the  two.  And  consonant  to 
1  Hale,  317.  the  construction  put  en  the  stat.  25  Ed.  3.  the  bringing  of 
*"  •  P'  such  counterfeit  money  out  of  Ireland  into  this  country  is 

1  Hale,  235.       not  within  the  statute.  But  under  both  the  statutes  of  Ed.  3. 

1  Htiwk.  ch.  17.  ^^^  ^^*  ^  ^*  ^^  nioney  must  be  brought  from  some  foreign 
a.  67.  place  out  of  the  king's  dominions.    If  this  construction  be 

B«mMJt'8MS.21.^^™^*^^»  ^^  ™^^^  ^^  reason  be  taken  to  extend  to  all  the 

plantations  and  dominions  of  England,  where  the  same  laws 
Vide  1  Hale,  225.  are  in  force,  by  which  the  counterfeiter  himself  is  punishable ; 

oi^^\td!\o  ^^^^^  ^^  ^^^  *^  ^^^^  ^^  *  counterfeiter  of  our  coin  in  the 
counterteiting.  dominions  of  another  sovereign ;  against  whom  it  must  be 

admitted  that  this  provision  was  principally  levelled.  There- 
3  Inst  18,  fore  it  seems,  that  if  the  counterfeiting  be  within  the  king's 
•"*«»  ■•  ^  dominions,  the  importer  from  thence  into  England,  as  such, 

is  only  punishable  as  ah  utterier  of  counterfeit  coin.  But 
further,  in  order  to  bring  a  case  within  the  statute  of  the 
1  &  2  Ph.  &  M.,  it  seems  by  the  very  words  of  the  act  that 
the  importation,  whether  into  England  or  into  any  of  the 

dominions 
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dominions  parcels  of  die  crown  of  England,  must  be  of  sueh    Cb.  IV.  $  6. 

counterfeit  money  as  is  current  -within  this  reahriy  u  e.  of    -^^rathetim^ 

England,  by  the  consent  of  the  crottm;  Which  consent,  as  we     Mo^k^t. 

have  seen,  must  be  signified  by  proclamation  under  the  great  " 

seal  of  England:  for  the  legislature  speaking  of  the  currency  i  Haie%10. 

alter  their  phrase,  and  do  not  as  in  the  preceding  part  extend 

the  description  to  the  dominions  ofthereahn.    And  besides, 

in  the  case   of  foreign  coin,  how  else  can  a  subject  of 

England  take  cognizance  of  its  legal  currency,  so  as  to  take 

warning  not  to  import  it  underthepcnalty  of  the  law?  Also 

by  the  stat*  14  Eliz.  c*  3.  even  the  forging  of  any  foreign  14  £liz.  c  3. 

coin,  not  current  within  this  realm,  was  only  misprision  of 

treason ;  a  fortiori  therefore  the  importation  of  such  forged 

coin  could  not  have  been  considered  as  treason  itself.    But  post,  a.  33. 

now  by  the  stat.  37  Geo.  3.  c.  126.  s.  2.  as  well  the  coim* 

terfeiting  as  the  bringing  into  the  realm  foreign  coin  not 

current  is  made  felony. 

Some  verbal  difference  is  observable  in  the  wording  of 
some  of  the  statutes  on  the  subject  of  the  coin  since  the  Re- 
volution. The  stat.  8  &  9  W.  3.  c.  26.  speaks  of  the  gold 
and  silver  coin  "  of  this  kingdom,"  or  **  current  within  this 
kingdom.'*  The  stat.  15  Geo.  2.  c.  28.  in  one  part  expresses 
by  name,  "  guineas  and  half  guineas,"  ♦*  shillings  and  six- 
pences,'^ and  is  consequendy  confined  to  those  identical 
coins.  In  another  part  it  speaks  of  counterfeit  money  gene- 
rally, the  explanation  of  which  has  been  before  given.  The  ^nte  s.  1. 
stat.  11  Geo.  3.  c.  40.  as  to  the  copper  coin,  and  in  the 
stat.  39"  Geo.  3.  c.  126.  s.  2.  as  to  gold  and  silver  coin,  de- 
scribe each  as  the  coin  of  "  this  realm,"  following  the  words 
of  the  more  ancient  statutes.  No  stress  can  be  laid  upon  such 
verbal  differences  between  statutes  passed  in  pari  materia, 
further  than  that  the  construction  which  the  reason  of  thie 
thing  points  out  must  be  such  as  the  words  are  capable  of 
receiving  without  violence  to  their  proper  or  accepted  legal 
signification. 

To  proceed  now  to  the  consideration  of  ..  ^ 

^jf  1     •  7      ^  •  DivUion  of  of- 

Offences  relating  to  the  Loin.  fencet  relating  to 

These  may  be  considered  under  several  different  heads* 
1.  As  to  the  Offence  of  counterfeiting  the  Coin;  with  a  De» 
scription  of  the  several  Species  ofCoin^  the  coiinteffeiting  ^ 

whereof  is  punishable^  and  in  what  Degree. 

2%  The 
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Ch.  IV.  $  7.       2.  Tht  maiingj  memSng^or  having  any  Instrument  applicable 
Dimmtmaf  of-           fQ  counterfeiting  the  same. 
the  coin,          ^     ^*  Impairing  the  Coin. 
4.  Importing  counterfeit  or  light  Coin  into  the  Realm. 

5.  Exporting  the  same. 

6.  Receivingy  uttering^  or  tendering  counterfeit  Coin. 

7.  General  Jitters  relating  to  the  Coin. 

I.  Counterfeiting  the  Coin. 

k  g^  The  counterfeiting  of  the  current  coin  of  the  realm  is  in 

Counterfeiting     truth  a  species  of  the  crimen  falsi  or  forgery,  though  ranked 

1  lUle^TT.  222  ^^  ^^^  ^^  ^^  England  in  the  highest  class  of  offences  by  rea- 
4  Blac.  Com.  son  of  its  affecting  the  royal  majesty  of  the  crown  in  a  great 
^»  ^'  prerogative  of  government.  The  legislature  have  respectively 

made  provision  against  the  counterfeiting  of  the  gold  or  silver 
coin  of  this  realm,  and  of  any  foreign  realm,  and  of  our  cop- 
per coin;  upon  each  of  which  I  shall  have  occasion  to  ob- 
serve in  its  turn* 

Statutes.  1b^9  '^^^  ^^^  ^^  ^^*  ^'  ^^  ^*  ^*  ^*  declares  it  to  be  high 

25  Ed.  3.  St.  5.  treason  "  if  a  man  counterfeit  the  king^s  money." 

ante,  ch.  2. 8.  6.  ^7  ^^^  8  &  9  W.  3.  c*  26.  s«  3.  made  perpetual  by  stat. 
Goid  and  silver  7  Ann.  c.  25.  "  If  any  person,  (other  than  the  persons  em- 
^&L9W^3,^c.^f^^y^^  ^  ^^^  majesty's  mint  or  mints,  or  such  as  shall  have 
8. 3.  made  per-  authority  from  the  Lords  Commissioners  of  die  Treasury  or 
^25*^^1'^'' ^""- Lord  High  Treasurer  of  England  for  the  time  being,)  shafl 

after  the  15th  of  May  1697  mark  on  the  edges  of  any  the 
current  coin  of  this  kingdom ;  or  if  any  person  whatsoever 
shall  mark  on  the  edges  of  any  the  diminished  coin  of  this 
kingdom,  or  any  counterfeit  coin  resembling  the  coin  of  this 
kingdom,  with  letters,  or  grainings,  or  other  marks  or  figures 
like  unto  those  on  the  edges  of  money  coined  in  his  majesty's 
mint;  every  such  offence  shall  be  adjudged  high  treason; 
and  the  offenders  therein,  their  counsellors,  procurers,  aid- 
ers, and  abettors,  being  thereof  convicted  or  attainted,  shall 
suffer  death,"  &c.  The  prosecution  to  be  commenced  in 
six  months  after  the  offence,  by  stat*  7  Ann.  c.  25.  s.  2. 
Colouring  or  gild'     By  s.  4.  of  the  same  statute  of  William,  ^^  if  any  person 

(l^'^i^Tsr"'^^^^®^^^^''  ^^^^  *^  ^^*  °^  ^*y  1697  shaU  colour  (a),  gild 
■.  14  '    or  case  over  with  gold  or  silver,  or  with  any  wash  or  mate- 

whatuacolour-|^^  producing  the  colour  of  gold  or  silver,  any  coin  resem- 
bling any  the  current  coin  of  this  kingdom,  or  any  round 

blanks 
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blanks  of  base  metal,  or  of  coarse  gold  or  coarse  silver,  of  a    Ch.  IV.  J  a 
fit  size  or  figure  to  be  coined  into  counterfeit  milled  money,   Cdutaafeiting 

resembling  any  the  gold  or  silver  coin  of  this  kingdom;  or ' 

shall  gild  over  any  silver  blanks  of  a  fit  size  and  figure  to  be 
coined  into  pieces  resembling  the  current  gold  coin  of  this 
kingdom  ;  all  such  offenders,  their  coimsellors,  procurers, 
aiders,  and  abettors,  shall  be  guilty  of  high  treason,  and  being 
convicted  or  attainted  thereof,  shall  suffer  death,"  &c.  But 
without  corruption  of  blood.  Prosecutions  to  be  commenced 
within  three  months  after  the  offence  committed,  by  s.  9.  j 

By  Stat.  15  Geo;  2.  c.  28.  s.  1.  "If  any  person  shall  after  15  Geo.  2.  c.28. 
the  29th  September  1742  wash,  gild,  or  colour  any  of  the  ! 

lawful  silver  coin  called  a  shilling,  or  a  sixpence,  or  any  coun- 
terfeit or  false  shilling  or  sixpence,  or  add  to  or  alter  the  im- 
pression or  any  part  of  the  impression  of  either  side  of  such  ' 
lawful  or  counterfeit  shilling  or  sixpence,  with  intent  to  make 
such  shilling  or  sixpence  resemble,  or  look  like,  or  pass  for, 
a  piece  of  lawful  gold  coin,  called  a  guinea,  or  a  half  guinea 
respectively;  or  shall  file  or  any  wise  alter,  wash,  or  colour 
any  of  the  brass  monies  called  halipennies  or  farthings,  or 
add  to  or  alter  the  impression,  or  any  part  of  the  impression, 
of  either  side  of  a  halfpenny  or  farthing,  with  intent  to  make 
such  halfpenny  or  farthing  resemble  or  look  like  or  pass  for  a 
lawful  shilling  or  sixpence  respectively;  such  offenders,  their 
counsellors,  aiders,  abettors,  and  procurers  shall  be  guilty  of 
high  treason."    But  by  s,  4.  the  blood  shall  not  be  corrupted,  ^o  corruption  of 
And  by  s.  8.  the  offender  shall  be  pardoned  in  case  [being  p^^  ^  ^y^_ 
out  of  prison]  he  discovers  two  or  more  offenders  of  the  covering  others. 
same  kind  mentioned  in  the  act,  so  as  they  shall  be  thereof 
convicted.    By  s.  5.  offenders  shall  be  indicted,  arraigned,  Trial  and  evi- 
tried,  and  convicted  by  such  like  evidence  and  in  such  man-    ^'' 
ner  as  other  offenders  for  counterfeiting  the  coin;  with  a 
proWso  that  the  prosecution  be  commenced  within  six  months  ^i^totim  <f 
after  the  offence  committed. 

And  by  the  5th  section  of  the  last-mentioned   act  of  8  &  9  W,  3. 
William,  spurious  money  produced  on  the  trial  in  a  court  of  ^*  ^^  *'  ^' 
justice  shall  be  cut  in  pieces  in  open  court. 

All  the  abovementioned  statutes  relate  only  to  the  gold         $  9. 
and  silver  coin  made  and  issued  by  the  king's  authority,  in  ^<^f^*^KM 

■'  o  •''        ana  nlver  coin  of 

the  sense  I  have  before  shewn;  the  counterfeiting  of  which  the  king. 

y^  Ante,  s.  1. 
™  1  Hawk.  ch.  ir. 
i.  57,    1  MS.  Sum.  91*  Ante,  8.  1.   Vick  Clrwan's  case,  post. 
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Ckk.  IV.  f  4.    by  2&  qS  them  amounts  to  high  treason.    The  statute  of 

Counterfeiting  25  £(L  3.  has  always  been  so  considered;  the  provisions  of 

the  8  &  9  W.  3.  a^e  only  referable  to  audi  coinage,  and  in 

some  parts  mention  gold  and  silver  coin  by  name;  and  the 

same  appears  in  terms  by  the  stat.  15  Geo.  2. 

(  IQ.  2.  With  regard  to  foreign  coin  of  gold  or  silver,  some  ob- 

Counterfetttng     servations  upon  which  I  have  before  made,  the  counterfeiting 

foreign  coin,       of  such  as  is  current  here  was  not  within  the  stat.  25  Ed.  3., 

^?}^*  3;  f  •  ^\^'  but  was  made  treason  for  the  first  time  by  the  stat.  4  H.  7. 

Viae  I  Ha\e,^lD.  it.  «     i  i        i  •»-- 

^s,  216.  o.  18.    But  that  being  repealed  l^the  stat.  1  Mar.  c.  1.  the 

^"'•^•^•<5-^-eame  provision  was  revived  by  stat.  1  Mar.  st.  2.  c.  6.,  which 
foreign  coin  cur-  enacts,  that  ^^  if  any  person  or  persons  falsely  foige  or  coun- 
'^''  terfeit  any  such  kind  of  coin  of  gold  or  silver  as  is  not  the 

proper  coin  of  this  realm,  and  is  or  shall  be  current  within 
this  realm  by  the  consent  of  the  crown,  they  and  their  coun- 
sellors, procurers,  aiders,  and  abettors,  shall  on  conviction  be 
1  HAle,310. 310  adjudged  guilty  of  high  treason.'*   This  consent  must  be  no- 
tified under  the  great  seal  by  prodamation,  and  a  writ  an- 
nexed thereto:  for  by  the  stat.  17  Rich.  2.  c.  1.  foreign  coin 
is  not  to  run  in  payment  in  England. 
14  E1i2.  e.  3.         By  the  stat.  14  Eliz.  c.  3.  ^^  If  any  person  falsely  forge 
GoM  and  filver  ^^  counterfeit  any  kind  <rf  coin  of  gold  or  silver  of  other 

joretgn  coin  not  -^  ^ 

current  realms  as  is  not  the  proper  coin  of  this  realm,  nor  permitted 

to  be  current  within  this  realm;  such  oflFence  shall  be  ad- 
judged misprision  of  high  treason;  and  the  offenders,  their 
procurers,  aiders,  and  abett(M:s,  being  convicted,  shall  be  im- 
prisoned, and  forfeit  such  lands,  goods,  and  chatteb,  as  in 

1  Hale,  276.       case  of  misprision  of  treason."    By  "  aiders'*  is  meant  such 

as  aid  in  the  fact,  and  not  aiders  of  the  offender  after  the 
fact.  At  common  law  this  offence  was  only  punishable  as  a 
misdemeanor.  • 

1  Hide,  210. 311.     Both  the  statute  of  Mary  and  that  of  Eliz.  are  to  be  under- 

stood  of  the  counterfeiting  of  such  foreign  coin  as  is  for  the 
most  part  of  gold  or  silver.  But  the  stat.  37  Geo.  3.  c.  126. 
has  now  provided  another  punishment  for  the  offence  of 
counterfeiting  foreign  gold  or  silver  coin  not  current  here: 

sro. 3.C.  126     that  statute  reciting,  that  "whereas  the  practice  of  counter- 

'    '  feiting  foreign  gold  and  silver  coin,  and  the  bringing  into 

this  realm  and  uttering  within  the  same  false  and  counterfeit 
foreign  gold  and  silver  coin,  and  particularly  pieces  of  gold 
coin  commonly  called  louis  d'or,  and  pieces  of  silver  coin 

commonlv 
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itommonly  caDed  dollars,  has  of  late  gready  increased,  and  it  CIl  iv.  $  lo. 

is  expedient  that  provision  should  be  made  more  effectually  Oomterfntingth* 

to  prevent  the  same;"  enacts,  **  that  if  any  person  ^^r***- 

sons  shall  hereafter  make,  coin,  or  counterfeit  any  kind  of 

coin,  not  the  proper  coin  of  thift  realm,  llor  permitted  to  be 

current  within  thesamey  but  resembling,  or  made  with  intent ' 

to  resemble  or  look  Jike,  any  gold  or  silvet*  coin  of  any  foreign  - 

state,  &c*  or  to  pass  as  such  foreign  coiii;'  such  person  or* 

persons  offending  therein  shall  be  deemed  giiihy  of  felony, 

and  may  be  transported  for  any  term  6f3^ears  not  exceeding 

seven,*'  By  the  i¥ords,  "not  permitted  to  be  current  within* 

the  realm,''  must  be  understood  not  permitted  to  be  txaTtutVidiu^%*y%. 

by  proclamation  under  the  gteat  seal. 

Procurers,  who  are  named  in  the  statutes  1  Mar«  st.  2. 
c  6«  and  14  Eliz.  c.  3«  are  not  mentioi^  in  this  law;  but 
the  offence  being  made  felony  attaches  to  it  all  the  incidents 
of  felony  at  common  law,  and  consequendy  may  have  acces- 
saries. But  quaere,  if  they  are  liable  to  transportation,  or  to 
any  other  punishment  than  is  authorised  by  the  general  act- 
of  the  18  Eliz.  c.  7.  s.  2.  after  mentioned?  Post.  p.  168. 

3.  Lasdy,  As  to  the  copper  coin  of  this  realm,  the  conn-  $  11. 
terfeiting  of  which  was  by  the  stat.  15  Geo.  2.  c.  28.  s.  6.  Ooppereom. 
punishable  as  a  misdemeanor  by  two  years'  imprisonment, 
and  finding  sureties  for  two  years  more;  it  is  now  enacted 
by  the  stat.  11  Geo.  3.  c.  40.  that  "  if  any  plerson  after  the  n  q.  3.  e.  40. 
24th  of  June  1771  shall  make,  coin,  or  counterfeit  any  of 
the  copper  monies  of  this  realm,  commonly  called  an  half- 
penny or  a  farthing,  such  offender,  his  counsellors,  aiders, 
abettors,  and  procurers^  shall  be  adjudged  guilty  of  felony." 
But  clergy  is  not  taken  away.  Sect.  3.  enables  any  justice 
of  poace,  on  the  oath  of  one  witness,  that  diere  is  just  cause 
to  suspect  that  one  or  more  persons  have  been  concerned  in 
such  coining,  by  warrant  under  his  hand  to  cause  their 
dwelling-houses,  outhouses,  &c.  or  other  place  belonging  to 
them  to  be  searched  for  tools  and  implements  for  such  coin- 
ing; and  if  they  shall  be  found  concealed  there,  or  in  the 
custody  or  possession  of  any  person  whatsoever  not  employed 
in  his  majesty's  mint,  or  having  the  same  by  some  lawful  au- 
thority, to  seize  such  tools  and  carry  them  before  a  justice  of 
peace  of  the  place,  &c.  where  seized,  who  shall  cause  the 
same  to  be  secured  and  produced  in  eviti^nce  on  the  trial  of 

Y  the 
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Ch.  IV.  $  11.  the  offenders,  and  afterwards  destroyed  by  order  of  the  court, 
Counterfntingthe  q,.  ^f  g^.^^  ^^  g^j^^g  Other  justice  of  peace  in  case  there  be  no 
—___^  trial.  .  , 

^^c^'^\  By  Stat.  3r  Geo.  3.  c.  126.  «  The  provisions  of  the  two 

*.  last-mentioned  statutes,  (byname,)  and^all  other  acts  concern- 
ing the  copper  monies  of  this  realm,  called  nn  lialf-penny  and 
a  farthing,  or  any  other'  copper  money  oT  dii.>  realm,  shall ' 
extend  to  all  such  pieces  of  copper  money  as  shall  be  coined 
and  issued  by  order  of  his  majesty,  &c.  and  as  shall  by  royal 
proclamation  be  ordered  to  be  deemed  and  taken  as  current 
money  of  this  realm,  as  if  such  pieces  had  been  particularly 
,    mentioned  in  such  acts  respectively." 

.  It  may  now  be  a  question,  Whether  under  this  latter  statute 

it  is  not  optional  to  prosecute  either  for  a  misdemeanor,  as 

the  olBTence  is  madl^by  the  stat.  15  Geo.  2.;  or  for  a  felony, 

as  it  is  made  by  that  of  the  11  Geo.  3.,  since  the  provisions 

of  both  statutes  are  extended  to  the  new  copper  coinage? 

And  yet  such  an  option  without  varj'ing  circumstances  is 

unusual,  and  incongruous  with  the  genei*al  rule  of  law,  that 

the  misdemeanor  is  merged  in  the  felony. 

Rex  T.  West         The  punishment,  however,  under  the  act  of  the  11  Geo.  3. 

aod others, O.B.  13  only  a  year's  imprisonment;  which  is  founded  on  the  ge- 

1  MS.  Sum.  9i.iieral  Stat,  of  the  18  Eliz«  c.  T.  s.  3. 

§  12.  1.  It  is  first  to  be  seen  what  is  a  counterfeiting  within 

What  a  counter'  these  statutes.  There  must  be  an  actual  counterfeiting  either 
1  HsSe,  214.  by  the  party  himself  or  by  those  with  whom  he  conspires: 
KeL  33.  a  mere  attempt  to  counterfeit,  such  as  preparing  the  mate- 

rials or  fashioning  the  metal,  is  not  sufficient,  except  in  those 
paiticular  instances  which  have  been  so  declared  by  statute. 
Ante,  8.  8.  From  the  several  statutes  before  set  forth  it  is  to  be  col- 

kcted,  that  the  ofience  of  high  treason  in  counterfeiting  our 
own  gold  or  silver  coin  attaches  in  the  several  instances  fol- 
lowing; 
Complete  coun-       !•  In  a  complete  counterfeiting  of  any  gold  or  silver  coin 
S^"¥*  *  c    of  the  realm;  at  least  to  the  degree  of  resemblance  after 

^£5  £q>  o.  St.  S.  ,  - 

c.  3.  mentioned. 

Post  •.  13.  2.  By  marking  on  the  edges  of  any  the  current  or  dimi- 

e4get  'i^coin.  nished  coin  of  this  kingdom,  or  counterfeit  coin  resembling 
8&9W.3.c.2d.the  coin  of  this  kingdom,  with  letters  or  grainings,  or  other 

marks  or  figures,  like  those  on  the  edges  of  money  coined  in 

his  majesty's  mint. 

3.  By 
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3.  By  colouring,  gilding,  or  casing  over  with  gold  or  sil-  Ch.  IV.  J  12. 
ver,  or  with  any  wash  or  materials  producing  the  colour  otwhatacounte}- 
gold  or  silver,  any  coin  resembling  the  current  coin  of  this 1 '. 

kingdom:   or,  Gilding  or  ulver- 

4.  Any  round  blanks  of  base  metal,  or  of  coarse  gold,  or  Gilding  or  ather- 

coarse  silver,  of  a  fit  size  or  firare  to  be  coined  into  counter- 1*?  *f?"^*-     ^^ 
I      '  o  ,  ,  ,    8 &9 W.3. C.26.. 

feit  milled  money,  resembling  the  gold  or  silver  coin  of  this 
kingdom. 

5.  By  gilding  over  any  silver  blanks  of  a  fit  size  zad  Gildmg  siher 
figure  to  be  coined  into  pieces  resembling  the  current  gold  in^oJo%co7n'^ 
coin  of  this  kingdom.  8  &  9  W.3.  c.  26.. 

6.  By  washing,  gilding,  or  colouring  any  lawfid  or  coun-  Making  shilUngf^. 
terfeit  shilling  or  sixpence,  or  adding  to  or  altering  the  im-  ^^^^^  ^«/^^,. 
pression  on  either  side,  to  make  it  resemble  a  guinea  or  Yiaiipr  halfguinem. 
guinea  respectively.  '  ^* 

7.  By  filing,  or  any  wise  altering,  washing,  or  colouring  Making  haff"-. 
any  halfpence  or  farthings,  or  adding  to  or  dtering  the  ini-^^^'^^^^y'"'^* 

jiression  on  either  side,  with  intent  to  make  them  rtscmhle  Ungtoraixpcncca. 
a'espectively  a  shilling  or  sixpence.  ^  ^*  ^*  ^'  ^^ 

Several  of  these  provisions  were  in  truth  superfluous ;  fojr' 
they  amount  after  all  to  a  counterfeiting  of  the  coin  attempt- 
«d  to  be  imitated.  For  example;  one  who  alters  a  lawful 
shilling,  so  as  to  make  it  resemble  a  guinea,  may  with*  as 
much  truth  and  propriety  be  said  to  have  counterfeited  a 
guinea,  as  if  he  had  actuaQy  fabricated  the  whole  piece  from 
the  original  state  of  the  metal.  In  like  manner,  as  one  who 
alters  the  principal  sum  of  a  bond  is  as  much  a  forger  of  the 
bond  so  altered,  as  if  he  had  written  the  whole*  These  are 
kindred  offeiices.  The  3d,  4th,  and  5th  descriptions  only 
seem  to  carry  the  o&nce  further  than  the  stat.  25  £4*  3.  had 
dcme:  because  they  constitute  acts  to  be  high  treason  which 
are  only  preparatory  to,  and  in  the  progress  of  actually  coun* 
terfeiting  the  coin. 

Whether  there  be  a  counterfeiting,  or,  in  the  words  of       §  13. 
some  of  the  statutes,  a  resembling  of  the  real  coin  is  a  mat-  ^^^  *imzlitude  a 
ir  of  fact  of  which,  the  juiy  are  to  judge  upon  the  evidence  ^""''''"  "-^•^''''• 
,efore  them:  in  which  respect  there  can  be  no  distinction 
between  our  own  and  foreign  coin.    There  must  be  a  resem-  /*  need  not  be 
►lance,  such  as  may  in  circulation  ordinarily  impose  upon ^2^*  i^^^^ 

the  211.  215. 
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Ch.  IV.  i  13.  the  world;  but  It  is  clear,  that  in  order  to  warrant  a  con* 
f^t^r'*^*  viction  the  resemblance  need  not  be  perfect.    Thus  a  coun- 

terfeiting,  with  some  small  variation  in  the  inscription,  effi- 

Ri^Ale\^aie  P^*»  ^'  arms,  done  probably  with  intent  to  evade  the  law,  is 
pMt  8. 18.        yet  within  it;   and  so  is  the  couiEiterfeiting  in  a  different 

metal,  if  in  appearance  it  be^niade  to 'resemble  the  true 
coin. 
Rex  ▼.  Welsh       Patrick,  and  John  Welsh  were  indicted  for  counterfeiting 
and  «noOier,      a  piece  of  false  and  counterfeit  money  and  coin,  of  the  likeness 

Hertford  Lent      '^w    ..,.,./.    .  ,   i       i         j  •  j 

Asaizea  1785,    o^  sttMuttide  of  the  good^  l^go*y  ond  current  corny  money ^  ana 

cor.  Pcrrvn,  B.  siher  coin  of  this  realm  caUed  a  shilling,  against  die  form  of 

It  i9 not nec^Ma-^^  Statute.    A  sedond  count  charged  a  similar  ofienee  in 

9  that  there       counterfeiting  a  sixpence.  It  appeared  that  all  things  neces- 

pranon  on  the    ^^^  f^^  commg.  With  a  mould  for  shiUmgs  and  sixpences, 

eounte^it,  if  it  wtrc  found  in  P.  Wekh's  house,  where  the  othei*  prisoner 

eomrmm  wrn     ^^  ^t  work  in  coining  when  he  was  apprehended:  and  sc- 

«*!.  veral  shillings  and  sixpences  which  they  had  coined  were 

*^^*/         .  -f^m^j  jjj  ^jjg  room  or  upon  them  in  a  perfect  state  for  circuhc- 

'    '  tion,  and  many  had  been  circulated  and  passed  off.    The 

objection  made  was,  that  there  was  no  impression  on  any  of 

the^e  coins,  and  that  the  offence  was  not  complete  till  the 

s^mp  was  put  upon  them,  till  when  they  could  not  foe  said 

to  resemble  the  current  coin.    But  it  was  over^hiled  at  the 

trial,  and  the  case  Went  to  the  jury,  who  found  the  prisoner 

guilty.   Judgment  was  however  respited  to  take  the  opinion 

Easier  term      o^  ^^  judges,  all  ot  whom  thought  that  the  conviction  was 

1785.  proper.    They  said,  it  was  a  question  of  fact.  Whether  the 

counterfeit  were  of  the  likeness  and  similitude  of  the  lawful cur*^ 
rent  siher  coin  called  a  shilling  f  and  the  jury  having  so  fbmid 
it,  the  Want  of  an  impression  was  immaterial;  because  from 
the  impression  being  generally  worn  out  or  defkced,  it  was 
notorious  that  the  currency  of  the  genuine  coin  of  that  de- 
nomination was  not  thereby  affected.  The  counterfeit  was 
perfect  therefore  for  circulation,  and  possibly  might  deceive 
the  more  readily  irom  having  no  appearance  of  an  impres- 
Vtfley'sease,  sion;  and  in  the  deception  the  offence  consists.  But  in 
Rep.'wsl  Variey's  case,  where  the  impression  1)f  money  was  forged 

1  MS.  Sum.  46.  on  an  irregular  piece  of  metal,  not  rounded,  without  finish- 
fcHS!*''^^  ^'ing  it,  so  as  not  to  be  in  a  state  to  pass  current,  the  bflfeace 
VideViex  ▼.  was  holden  to  be  incomplete,  although  he  had  actiudly^at- 
jj^j^JJ^JI^^' tempted  to  pass  it  in  that  condition, 

'  But 
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Bttt  i^  there  be  a  counterfeiting,  such  as  I  have  before  de-  Cb.  nr.  $  13. 
scribed,  in  fiuud  of  the  king,  the  offence  within  the  respective  *^**^_?. «»•*««»■- 
atatutes  is  complete  before  any  uttering  or  attempt  to  utter*       '^   *^' 
The  uttering  is  punishable  in  another  manner,  as  will  be  J  ^^'  |^ 

aheWB,  1  Hawk.  ch.  17. 

s.  55,   4  Blac.  Com.  84.    1  MS.  Sfum.  91.    Post  s.  26»  37,  28. 

But  besides  die  ofience  of  counterfeiting,  which  requires        $  14. 
a  simifitude  to  a  common  intent  to  die  exemplar,  the  above-  Y^^  ^^'^r 
mentioned  statutes,  as  I  before  observed,  go  further  in  some  \heHatute. 
instances;  and  in  particular  it  has  been  made  a  question,  >^nte,  s.  13. 
What  is  a  cohuring^   &c/  within   the  stat«  8  &  9  W.  3.  Ante,  s.  a 

William  Case  was  found  guilty  on  an  indictment  for  trai-  Rez  t.  Wm. 
tiMOUsly  colouring  with  materials  producing  the  colour  of  g^i^JJ^^^ 
silver  a  piece  of  base  coin  resembling  a  shilling,  against  the  1795,  cor. 
statute.    The  prisoner  was  taken  in  the  very  act  of  making  BuUerl  j.  tad 
counterfeit  shillings  in  the  ordinary  way,  by  steeping  round  MS.  Jod. 
blanks  composed  of  brass  and  silver  in  aqua  fortis.  None  of ^^"J^f^^JJ^ 
them  were  found  in  a  finished  state;  but  many  were  taken n'a/f  tu  vhen 
out  of  the  liquor  by  those  who  apprehended  the  prisoner;  J]j^^J^J[^^ 
and  others  had  been  before  taken  out  by  himself  and  were  the  real  coin,  ha 
dry.  These  exhibited  die  appearance  of  lead,  and  some  oV^^J^^^jf*^ 
them  had  die  impression  of  a  shilling,  and  by  rubbing  themybre  the  reeem- 
a  litde  they  would  perfecdy  resemble  silver  coin,  and  would  ^J^^^J^ 
readily  pass  current;  but  in  their  then  state  the  jury  found,^'ctKNi. 
that  none  would  pass  current.  The  question  therefore  was^ 
Whedier  this  offence  were  complete,  inasmuch  as  the  colour 
of  silver  had  not  been  produced  in  any  of  the  blanks?  The 
counsel  for  the  crown  argued,  that  if  the  colour  of  silver  had 
been  produced,  it  would  have  been  high  treason  widiin  the 
Stat.  25  Ed.  3.;  and  that  the  stat.  8  &  9  W.  3.  was  made  to 
punish  the  inchoate  offence,  which  before  was  not  punish- 
able;  and  that  offence  was  complete  by  dipping  the  round 
blanks  in  the  aqua  fords,  by  which  some  change  of  colour 
had  been  produced;  for  that  the  words,  ^^  producing  the 
c<Aour  of  silver,"  were  to  be  restrained  to  the  next  antecedent 
ords,  ^  materials,"  &c.  and  not  to  the  preceding  words 
colour,"  &c   This  matter  being  referred  to  the  judges,  Euter  tcfm 
•re  was  some  difference  of  opinion  amongst  diem.   One  p^^£*^^^^ 
udge  said,   he  understood  the  words   ^  colour,"  &c.  to  Buyer,).) 
mean  producing  on  the  piece  of  metal  the  colour  of  silver, 

which 
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Ch.  rr.  %  14.  which  was  not  done  here;   for,  without  rubbing,  the  mon^ 
Wh<a  a  counter-  coined  would  not  pass:  and  another  observed*  that  the  word 

fating.         .  "^  ».*%.!  , 

m  the  statute  was  ^  prodncing^  m  the  present  tense,  and  not 
materials  wluch  xvould  prodvxc*    But  all  the  other  judges 
thought  the  conviction  right.    They  considered,  tjbat  the 
offence  was  complete  when  the  piece  was  coloured;   for  it 
was  then  coloured  with  materials  which  produce  the  colour 
of  silver;  and  that  it  was  not  necessary  that  the  piece  so 
coloured  should  be  current,  for  the  colouring  of  blanks  was 
an  offience  within  the  clause.    And  it  was  observed,  that  a 
contrary  construction  would  prevent  any  conviction  until  a 
wash  was  discovered  which  would  in  the  first  instance  pro- 
duce a  perfect  bright  shilling  or  sijq^ence. 
Rex  T.  Larey^       \  cjise  under  the  like  circumstances  had  been  before  ex- 
O.  B.  Dec.'       pressly  decided  by  the  unanimous  opinion  of  the  judges  to 
1776.  MS.         come  within  the  statute.  But  there  the  doubt  was  not,  as  in 
Ms!  Crown  Cas.  the  last  instance,  upon  the  necessity  of  rubbing  the  blank  after 
Res.  it  was  taken  out  of  the  wash,  in  order  to  give  it  the  appear- 

n^ace^he la^t^^^^  of  silver;  but  whether  the  legislature  did  not  intend 
9Uvcr  in  a  blank  guch  a  colouring  Only  as  is  altogether  produced  by  some  out- 
%  meatu  ^dip-  Ward  application.  But  they  all  thought  that  this  process  of 
ping  it  in  aqua  extracting  the  latent  silver  by  the  power  of  the  wash,  from 
rode»\he  6at€^' ^^  body  to  the  surface  of  the  blank,  was  a  colouring  within 
metai^  i*  a  oh-  the  words  of  the  act.  They  thought  besides,  that  it  might 
tUT^t^^*'^  be  charged  as  a  colouring  with  silver;  for  the  effect  of  the 
Leacb,  140.      aquafortis  is  to  corrode  the  base  metal,  and  leave  the  silver 

only  on  the  superficies,  and  so  the  copper  is  coloured  or 
cased  with  silver. 

$  15.  Not  only  all  such  as  counterfeit  the  king's  coin  without 

^«^^*^*A?  ^J'his  authority,  but  even  such  as  are  employed  by  him  in  the 
Jhim'  mint,  come  within  these  statutes,  if  for  their  own  lucre  they 

1  Hale,  213.  make  the  money  of  baser  alloy,  or  lighter  than  by  their  inden- 
8.  ss,  '  tures  they  are  authorised  and  bound  to' do:  for  they  can  only 

3  Inst.  16, 17.  justify  their  coining  at  all  under  such  an  authority;  and  if 
1  MS.  Sum.  91.  ^y  ^^"^^  ^^  pursued  that  authority,  it  is  the  same  as  if  they 
Ante,  t.  3.        liad  none.   But  it  is  not  any  mistake  ia  weight  or  alloy  that 

will  make  them  guilty  of  high  treason;  the  act  must  be  wil- 
ful, corrupt,  and  fraudulent;  for  it  must  be  laid  and  proved 
to  be  done  traitorously.  The  stat.  8  &  9  W.  3.  does  indeed 
make  a  sp^ial  exception  of  persons  employed  in  his  majesty's 
mint;  which  seems  unnecessary,  and  would  have  been  im- 
plied 
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plied  by  law,  when  they  were  employed  by  his  majesty's   Ch.  IV.  $  15. 
authority  in  the  sense  before  described.  Nevertheless  it  was    ^^o  are  Of- 
holden  stout  Hilary  term  13  W.  3.  by  all  the  judges,  that  in       fi'*^'- 
an  indictment  on  that  act  it  ought  to  be  avert-ed  tfiat  the  MS.  Tracy,  19. 
party  was  not  employed  in  the  mint,  or  authorised  by  the  comp.^61." 
treasurer,  &c.;   because  the  exception  of  such  persons  is  1st  edit. 
within  the  enacting  clause;  and  the  want  of  such  an  autho-pJ^^^Q  3*^^ 
rity  is  part  of  the  description  of  the  offence  itself.     This  &  1  Burr.  154. 
question  was  moved  by  Mr.  Justice  Turton,  who  had  con-  ^  ^g  g^  go 
victed  one  upon  this  statute  at  York,  upon  an  indictment 
which  had  not  such  an  averment;  and  for  this  reason  it  was 
holden  bad,  and  that  the  prisoner  ought  to  be  tried  again, 
which  was  done  at  the  Lent  assizes  1702,  before  Powis,  J.^ 
when  the  prisoner  was  attainted  and  executed. 

II.  T/ie  makings  mendings  or  having  any  Instrument 

applicable  to  counterfeiting  the  Coin. 

By  Stat.  8  &  9  W.  3.  c.  26.  s.  1.  "  after  the  15th  of  May        §  16- 
1697,  no  smith,  &c.  or  other  person  whatsoever,  (other  ^«*««^.  «i««rf- 
than  the  persons  employed  in  his  majesty's  mints  in  the  ^^^^^^'^  *"" 
tower  of  London  or  elsewhere,  and  for  the  use  and  service  cotning. 

•  8  &  9  vV  3  c  S& 

of  the  said  mints  only,  or  persons  lawfully  authorised  by  the  ^^^^^  perpetual 
lords  commissioners  of  the  treasury  or  lord  high  treasurer  of  by  7  Ann.  c.  25- 
England  for  the  time  being,)  shall  knowingly  make  or  mend, 
or  begin  or  proceed  to  make  or  mend,  or  assist  in  the  making 
or  mending  of  any  puncheon,  counter-puncheon,   matrix, 
stamp,  dye,  pattem,  or  mould,  of  steel,  iron,  silver,  or  other 
metal  or  metals,  or  of  spaud,  or  fine  founder's  earth  or  sand, 
or  of  any  other  materials  whatsoever,  in  or  upon  which  there 
shall  be  or  be  made  or  impressed,  or  which  will  make  or  im- 
press, the  figure,  stamp,  resemblance,  or  similitude  of  both  or 
cither  of  the  sides  or  flats  of  any  gold  or  silver  coin,  current 
within  this  kingdom;  nor  shall  knowingly  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  assist  in  the  making  or 
mending  of  any  edger,  or  edging  tool,  instrument,  or  engine, 
"'^t  of  common  use  in  any  trade,  but  contrived  for  making  (a)  («)  %«^»  « 
money  round  the  edges  with  letters,  grainings,  or  other  pJJJJJ/,^^^/ 
^arks  or  figures  resembling  those  on  the  edges  of  money  coin-yw"  mariUig. 
1  in  his  majesty's  mint;  nor  any  press  for  coinage,nor  anycut- 
Ing  engine,  for  cutting  round  blanks,  by  force  of  a  screw,  out 
>f  flatted  bars  of  gold,  silver,  or  other  metal;  nor  shall  know- 
ingly buy  or  sell^hide  or  conceal^or  without  lawful  authori^or 

sufficient 


•  t 


i 
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Cb.  IV.  $  16.  sufHcieiit  excuse  for  that  purpose,  knowingly  have  in  his  or 
Making,  i5Vr.  or  their  houses,  custody  Or  possession,  any  such  puncheon,  coun* 
ma^foroMMng.  ter-puncheon,  matrix,  stamp,  dye,  edger,  cutthig-engine,  or 
'     '  '     •  other  tool  or  instrument  before  mentioned.  And  every  such 

,  offender  and  offenders,  their  counsellors,  procurers,  aiders, 
and  abettors  shall  be  guilty  of  high  treason,  and  being  there- 
of convicted  or  attainted,  shaU-a^ffer  death,"  &c« 
O/umfing  out  of    By  s.  2«  ^^  If  any  person  or  persons  whatsoever  after  the 
Iil^"^ivr'^^*  of  May  1697,  shall,  without  lawful  audiority  for  that 
«irMm«i«i.  purpose,  wittingly  or  knowingly  convey  or  assist  in  convey* 

ing  out  of  any  of  his  majesty^s  mints  any  puncheon,  counter- 
puncheon,  matrix,  dye,  stamp,  edger,  cutting-engpne,  press, 
or  other  tool,  engine,  or  instrument  used  for  or  about  the 
coining  of  monies  there,  or  any  useful  part  of  such  tools  or 
instruments;    such  offenders,  their  counseUors,  procurers, 
aiders,  or  abettors,  as  also  all  and  every  person  and  persons 
knowingly  receiving,  hiding,  or  conceaUng  the  same,  shall 
be  adjudged  guilty  of  high  treason,  and  being  convicted  or 
attainted  thereof  shall  sufier  death,"  &c« 
r  Ann.  c.  25. 8. 2.     By  7  Ann.  c*  25.  s.  2.  the  prosecution  of  such  as  offend 
-f^^^f^^^^J^"^*  against  the  above  act,  "  by  making,  or  mending,  or  begin- 
ning or  proceeding  to  make  or  mend,  any  coining  tool  or  in- 
strument therein  prohibited,  may  be  commenced  within  six 
months  after  such  offence  committed." 
8&9  W.3  C.26.     Also  by  s.  5.  of  the  same  statute  of  King  William,  *^  If 
Siwa«i^ft»/#,erc.  ^^  P«i«cheon,  dye,  stamp,  edger,  cutting-engine,  press,  Bask, 
tobt9tiztdtobt^T  Other  tool,  instrument,  or  engine  used  car  designed  for 
^o^cei<w  etw-  coining  or  counterfeiting  gold  or  silver  money,  or  any  part  of 
Post.  such  tool  or  engine,  shall  be  hid  or  concealed  in  any  place, 

or  found  in  the  house,  custody,  or  possession  of  any  person, 
not  then  employed  in  the  coining  of  money  in  some  of  his 
majesty's  mints,  nor  having  the  same  by  some  lawful  autho* 
rity,  then  any  person  discovering  the  same  may  seize  and 
carry  them  ficMthwith  to  some  justice  of  peace  of  the 
county  or  place,  to  be  produced  in  evidence  at  the  trial  of 
the  offender;  and  they  shall  be  afterwards  defaced  and  de- 
stroyed by  order  of  the  >  court,"  &c«  Qy  s.  T.  no  attainder  by 
this  act  shall  corrupt  the  blood.  , 

\Vf.  As  to  the  manner  of  drawing  the  indictment  on  the 

^^nttmetum  ff  statute  of  William,  I  have  before  seoken  of  it* 

WUliam.  JOn» 

AutSf  t.  15. 
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John  Bdl  was  kklkted  on  the  statute,  for  that  he  not  Cli.  IV.  $  ir. 
beitig  a  person  employed  in  or  for  the  mint,  &c«  knowingly,  ^'^'otngt  t^.  <•• 
^Felonioiidy,  and  traitorouriy  had  ia  hit  custody  a  press  for  caining, 

coinage,  without  any  lawful  authority,  or  suficient  excuse  for  rrr — p 

€hat  puipose,  against  the  doty  of  his  aOe^ance,  &c«  It  was  17^53.  post  43oi 
proved,  that  Ac  Defendant  knowingly  had  a  press  in  his^-^f**,^jjw«*- 
house  and  custody,  of  the  same  aort  as  those  used  in  the  mint  ^^^limcnt  ^xM- 


for  coinage,,  and  proper  to  be  made  use  of  for  coining  gui- «» **«*  branch  ef 
neas,  shittings,  and  louis^Fors,  or  any  other  smaller  pieces,  and  9  ip;  3/^.  3§. 
also  proper  for  making  certain  manufactures.    It, did  not '^^chmahgit 
appear  that  it  was  ever  made  use  of  or  intended  to  be  made  ^j^  ,^„„^  ^^^ 
tise  of  by  the  Defendant  fM*  such  maaufactnres,'or  for  coin-'ni'/j"'"  the  par* 
ing  any  of  the  current  coin  of  this  kingdom:  but  it  was  j^^^^^^;^  ^'^ 
proved,  that  be  intended  to  use  it  for  coining  louis  d^orBBRdpoesettionforthe 
odier  foreign  pieces,  not  die  current  coin  of  this  kingdom.  ^|^^^^,^^ 
And  no  proof  was  grren  by  him  of  his  being  employed  in  the  coiVi  no€  currem 
mint,  &c;    (»*  that  he  had  any  lawful  authority,  or  any^^S^^^J^ 
excuse  but  as  aforesaid,  for  having  the  said  press  in  his  to  take  the  eate 
custody  or  possession.  The  Defendant  was  found  guilty:  but  ^^^^J^^  ^ 
two  points  were  reserved  lor  the  consideration  of  the  judges:  ^«re. 
1.  Whether  a  presa  for  coinage  be  cme  of  the  tools  or  instru- 
ments wi  Ain  that  clause  of  tke  act  on  which  the  indictment 
is  founded  ^   And  if  it  were,  2.  Whedier  the  facts  stated 
amounted  to  a  sufficient  excuse,  to  save  .the  Defendant  from 
the  penalties  of  the  act.  A  majority  of  the  judges  answered  On  a  conference 
both  que^ions  in  the  affirmative;  considering  <m  the  second  ^^  ^sS^^^' 
question,  ihst  this  act  was  only  intended  to  prevent  the  coun- 1755. 
terfeitingdie  current  odin  of  this  kingdom,  and  not  foreign 
coin.   Lord  C.  J.  Ryder  and  Foster,  J.  dissented  from  the 
last  resolution;  considering  that  the  act,  diough  principally 
levelled  against  counterfeiters  of  the  current  coin  of  the  king- 
dom, was  not  confined  solely  to  that  object.    That  the  in- 
tention of  the  legislature  was  to  keep  out  of  private  hsmds, 
as  far  as  possible,  all  mesms  of  counterfeiting  the  coin;  and 
therefore  makes  it  high  treason  to  be  knowingly  possessed 
of  such  instruments,  in  fact,  without  lawful  authority  or  suffi- 
cient e^iccuse.  That  it  was  therefore  incumb^it  on  the  De- 
fendant to  shew  such  lawful  authority  or  sufficient  excuse. 
But  that,  supposing  his  mere  intention  to  be  an  ingredient  in 
the  case,  the  intention  found  of  using  the  press  for  the  pur-  ndHhe  Preface 
pose  stated  did  not  amount  to  a  suffici^Eit  excuse;  uid  ^P^^ p  ^^J^^^p  ^ 
&e  iuQest  consideration  afterwards  Mr.  Justice  Foster  was 

Z  of 
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Ch.  IV.  $  ir.  of  opinion  that  the  case  did  fall  within  the  act;  in  which 
Saving,  is^c.  tn-  opinion  it  appears  that  Lord  Hardwicke  fully  concurred* 

stmniftits  for        t  ^  t  ^ 

unning,  Hugh  Lennard  was  indicted  for  high  treason  on  the  stat. 

•\,  ,,    ~  8  &  9  W.  3.,  for  having  in  his  custody  and  possession,  with- 

Taunton  Lent  out  any  lawful  or  sufficient  excuse,  one  mould  made  of  lead, 
MS^c  ^'^c^'  ^^  which  was  made  and  impressed  the  figure,  stamp,  resem* 
Res.  blance,  and  similitude  of  one  of  the  sides  or  flats  of  a  shilling, 

2  m^  ^807  ^^  ^^^*  ^^  ^^^  ^^^^'  ^^*  ^^^  prisoner  being  convicted,  it 
&  Leacb,  85.  was  submitted  to  the  judges,  1st,  Whether  the  mould  found 
^/  ^'  .f^      .    hi  the  prisoner's  custody  be  comprised  under  the  ceneral 

A  mould  for  com-  ,     *,       .  ,      '  .  ,    /«  .        ,« 

ing  it  a  tool  or  in- ^ordsy  ^^  Other  tool  or  tnatrument  before  mentioned j  so  as  to 
Mh^tner^  '""q^/^  make  the  unlawful  custody  of  it  high  treason:  it  being  ob- 
9  w.  3.  c.  26.  servable  that  the  words  ^^  pattern  or  mouldy^  which  are  men- 
theunlawfiil  cut' ^OfxtA  in  the  first  part  of  the  act,  are  omitted  in  the  latter* 
tr/awn^  ^  "  2dly,  If  it  be  SO  comprised.  Whether  it  should  not  have  been 
£a8ter  term  laid  in  the  indictment  to  be  a  tool  or  instrument^  in  the  words 
De  Grc7,*c? J.)  ^^  ^^^  ^^^*  The  judges  were  unanimously  of  opinion,  that 

the  mould  was  a  tool  or  instrument,  mentioned  in  the  former 
part  of  the  statute,  and  therefore  included  under  the  general 
words  in  the  latter  part;  and  that  having  been  before  ex- 
pressly mentioned  by  name,  it  need  not  be  averred  in  the 
.  indictmentno  be  such  tool  or  instrument*  Another  doubt 
afterwards  arose.  Whether  the  indictment  properly  laid  it  to 
A  mould  on      be  a  mould,  on  which  vxis  made  and  impressed  thejigure^  i^Cm 

which  IS  im-      ^r^  shillinjr?   the  evidence  beinir  of  a  mould  on  which  the 

pressed  the  re-   •/  «  o 

semblance  of  a  resemblance  of  a  shilling  was  inverted,  and  therefore  more 
ihillinginverted  p^Qpgj.jy  j^  instrument  to  make  or  stamp  the  resemblance  of 

described  in  the  a  shilling,  than  an  instrument  on  which  the  resemblance  was 
indictment  as    made*    Yet  the  evidence  was  holden  by  most  of  the  ludspes 

**  A  mould  on  i_.j.  riri_. 

**  which  wot  to  support  the  mdictment;  for  the  stamp  of  the  com  was 
|Wmpre««e£/the  jinpj.gsged  q^  j^^  gm  they,  as  well  as  the  rest  who  doubted^ 
«  stullingi"  agreed  that  the  indictment  would  have  been  more  accurate 
though  it  might  if  i^  had  Stated  that  the  prisoner  had  in  his  custody  a  mould 
lydTsTri^dasathat  ivould  make  the  figure  of  one  of  the  sides  of  a 
mould  wAjcA      shilling* 

v)ould  make  such 
figure. 

$  18*  '^h^  degree  of  similitude  to  the  real  coin  which  the  tools 

Xetemblance  to  a  or  instruments  must  be  capaUe  of  impressing,  in  order  to 

^?^;^2!^J  bring  the  case  within  the  statute  of  King  WiUiam,  seems  to 

to  the  coin  it  tuf-  be  governed  by  the  same  considerations  as  were  before  noticed 

A^  8. 13        ^  regard  to  the  counterfeit  coin  itselL  The  jury  are  to  judge 

whether  the  in&ti'ument  in  question  be  calculated  to  impress 

the 
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the  figure,  stamp,  resemblance,  or  similitude  of  the  coin  Ch.  IV.  $  18. 
current.  These  latter  words  extend  the  offence  beyond  an  ^om^K^  ^J-  »«- 
exact  imitation  oi  the  original  and  proper  effigies  of  the  com:  coining. 
and  the  intention  of  the  legislature  would  be  entirely  defeated  — — — 
by  a  different  construction* 

Rowland  Ridgeley  was  indicted,  for  that  he,  not  being  Ridgcley^scase, 
employed  by  the  mint,  &c.  knowingly,  feloniously,  and  tnd-  J^-  ^**^- 
torouslyhadinhiscoustody  and  possession  one  puncheon  madecould  and  Bul- 
of  iron  and  steel,  in  and  upon  which  was  impressed  and  made  ^^»  J'*  Leach, 
the  figure,  resemblance,  and  similitude  of  the  head  side  of  a  Hawng  knaning- 
shilling  without  lawful  authority,  &c.  He  was  charged  in(K«»/>we*«onfl 
another  count  with  having  such  a  puncheon,  which  yro\x\d^rf>o»e(jr coining 
make  and  impress  the  figure,  &c.  The  puncheon  was  found "wfAinjAeira*. 
in  the  prisoner's  lodging,  with  a  quantity  of  bad  money:  and  though  that 
the  juiy  were  satisfied  that  he  had  it  knowingly,  and  for  the  "ione,  wthaut 
purpose  of  coining,  but  would  have  found  a  verdict  only  that  cherm^vtiUrutt " 
the  puncheon  was  knowingly  in  his  custody;  submitting  to^<»^<?  thefgure, 
Ae  court  whether  the  proof  of  such  puncheon  being  found  ^^jt  ptmcheon 
sadsfied  the  words   of  the  act.    The  verdict  however  was  had  not  the  let- 
taken  generally;  and  as  the  officers  of  the  mint  remembered^^^-J^^g^^y^^ 
no  prosecution  under  this  branch  of  the  act,  the  court  wished  in  the  indictment 
to  have  the  opinion  of  the  judges  thereon.    It  appeared  by  ^}^j!'^^n^im- 
the  evidence  of  the  engraver  of  the  mint,  that  the  puncheon  i&re##  the  resem- 
was  complete  and  ready  for  use;  and  that  the  manner  of  fj^^J-^^^J  * 
making  it  is  this:  a  shilling  is  cut  away  to  the  outline  of  the  «AiY/tn^. 
head;  that  outline  is  fixed  upon  a  piece  of  steel,  which  is 
filed  or  cut  close  to  the  outline,  which  makes  the  puncheon;  # 

the  puncheon  makes  the  dye,  which  is  the  counter-puncheon. 
That  a  puncheon  is  complete  without  letters,  but  it  may  be 
made  with  letters  upon  it;  though  from  the  difficulty  and 
inconvenience  it  is  never  so  made  at  the  mint;  but  after  the 
dye  is  struck  the  letters  are  engraved  upon  it.  That  a 
puncheon  alone  without  the  counter-puncheon  will  not  make 
the  figure.  That  to  make  an  old  shilling  current,  nothing- 
else  was  necessary  but  such  a  puncheon.  That  the  pimcheon 
was  hardened  and  ready  for  use ;  but  it  was  impossible  to  say 
that  the  shillings  found  on  the  prisoner  were  made  with  it^ 
the  impression  was  so  fiunt,  though  they  had  all  the  appear- 
suice  of  it.  The  judges  were  all  of  opinion  that  the  prison- At  Seijeants' 
er's  case  came  within  the  words  of  the  stat.  8  &  9  W.  3.  J^^g^i^^nt 
The  word  puncheon  is  expressly  mentioned  in  the  act;  and  it  De  Grey,  C.  J) 

will 
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Cb.  IV.  1 18.  urill  by  the  means  of  the  CQunter-puncheon  or  matrix  im- 
Jfowi^,  Wc.  UP-  press,  &c.  to  the  similitude  of  the  current  coin.  The  words 
toimng.  ^^  figure,  stamp,  resemblance,  or  similitude,"  in  the  act,  do 

'  not  mean  an  exact  figure,  &c.;  but  if  the  instrument  im- 
press a  resemblance  in  point  of  fact,  such  as  will  impose  on 
the  worid,  it  is  sufficient,  whether  the  letters  are  apparent 
on  the  puncheon  or  not;  otherwise  the  act  would  be  quite 
evaded;  for  the  letters  would  be  omitted  on  purpose.  The 
puncheon  in  question  was  one  to  impress  the  head  of  King 
William  I  and  the  shillings  of  his  reign,  though  the  letters 
were  worn  out,  are  current  coin  of  this  kingdom.  The  pun- 
cheon made  an  impression  like  them,  and  the  coin  stamped 
with  it  would  resemble  them  on  the  head  side,  though  there 
were  no  letters.  TJiis  was  compared  to  the  case  of  counter* 
A]ite9cfa.S.8.35.feiting  the  great  seal  mentioned  in  1  Hale,  184.,  where  he 

8a3rs,  that  the  omission  or  addition  of  words  in  the  inscription 

of  the  true  seal,  for  the  purpose  of  evading  the  law,  would 

Hot  alter  the  case.  And  the  judges  all  agreed,  that  it  was 

Nat  ntetnmy  t»  not  necessary  to  prove  that  money  was  actually  made  with 

m!a^  ^^^ththe   *^  instrument  in  <|uestion« 

^19,  In  Sutton^s  case,  the  indictment,  which  was  framed  as  foe 

Sncton't  case,  a  misdemeanor  at  common  law,  charged  that  the  Defendant, 
Re^  temp  ^  Without  any  lawful  authority,  had  in  his  ciistody  and  posses- 
Hardw.  370.  sioD  two  iron  stanipa,  each  of  which  would  make  and  impress 
^J^j?''**"'*^'  the  figure,  resemblance,  and  similitude  of  one  of  the  sceptres 
ewnmon  /mo /or  impressed  upon  the  current  gold  cqin  of  this  kingdom,  called 
hining  tooUfor  jyjjf  jmineas,  with  intent  to  make  the  impression  of  sceptres 

cotmng  tn  pontes '  o»  ^  ,^,*  , 

4iok,  vith  inient  OH  divers  pieces  of  sdver  coin  of  this  realm,  called  sixpences, 
to  ui€  them-       3|kj[  to  colour  sudi  pieces  of  the  colour  of  gold;  and  fr^udu^ 

lently  to  utter  them  to  his  majesty's  subjects  as  lawful  half 
guineas;  against  the  peace,  S(C.  Page,  Probyn,  and  Lee, 
Justices,  held,  that  the  bttfc  having  such  ifistruments  in  po8« 
tession,  wi&  the  intent  charged,  wsa  a  misdemeanor:  but 
Iiord  ^ardwkke  thought  that  the  bare  pofl^^ession  was  not 
onlawftil,  unless  made  use  o^  or  unless  nude  criminal  by 
9tatiiate,  aft  in  tHe  instoice  of  the  nMu  9  &  9  W.  3« 
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CKIV.  $20. 

III.  Impairing  the  Coin.  Jmjuwri^. 

This  offence  stands  at  this  day  on  the  following  statutes:         }  20. 

By  Stat.  17  Ed.  4.  c.  1.  No  person  shall  melt  down  any^«<p2Ip$t  57T. 
money  of  gold  or  silver  sufficient  to  run  in  payment,  upon  ^^l- 

pain  of  forfeiture  of  the  value:  and  by  stat.  13  &  14  Car.  2. 13  8(  14  C«r.  J. 
€•31.  melting  down  any  current  silver  money  of  the  realm  ^'  ^^-  ^**- 
shall  be  pimished  with  forfeiture  of  the  same,  and  double     •  ' 
the  value;  and  if  done  by  a  freeman  of  a  town,  with  dis- 
franchisement; if  by  any  other  personi  with  six  months'  im- 
prisonment. 

The  stat.  5  Eliz.  c.  11.  recitine  that  the  stat.  3  Hen.  5.  ^  Eiiz-  c.  11. 
€•  6.  concerning  clipping^  &c.  is  repealed  hy  stat.  1  Mar.  ^^  l^^ij 
St.  1.  Ct  1.,  and  the  mischief  that  happens  thereby;  enacts 
(s.  2.)  "that   clipping,  washing,   rounding,   or  filing,   for 
wicked  lucre  or  gain's  sake,  any  of  the  proper  monies  or 
coins  of  this  realm,  or  the  dominions  thereof,  or   of  the 
monies  and  coins  of  any  other  realm,  allowed  and  suffered 
to  be  current  within  this  realm,  or  the  dominions  thereof,  or 
that  hereafter  at  any  time  shall  be  lawful  monies  or  coins  of 
this  realm,  or  of  the  dominions  thereof,  or  of  any  other 
realm,  and  by  proclamation  allowed  to  be  current  here,  shall  q  uzXt^  337.) 
be  adjudged  high  treason:  and  the  offenders,  their  counsel* 
lors,  consenters,  and  aiders,  traitprs,  being  thereof  lawfully 
convicted  or  attsunted.''  By  s.  4.  there  shall  be  no  corrup- 
tion of  blood  or  loss  of  dower. 

The  auxiliary  staitute  of  18.  Eliz.  c.  1.  declaring  that  d>e  18  Eliz.  c  1 
falsifying,  impairing,  diminishing,  or  lightning  of  such  last 
mentioned  money  was  not  within  the  stat.  5  Eliz.  which 
ought  to  be  taken  strictly  according  to  the  words  thereof. 
Sec.  enacts  ^  that  if  any  person  or  persons  shall,  for  wicked 
lucre  or  gain's  sake,  by  any  art,  ways,  or  means  whatsoever, 
impair,  diminish,  falsify,  scale,  or  lighten  the  proper  monies 
or  coins  of  this  realm,  or  any  the  dominions  thereof,  or  the 
monies  or  coins  of  any  other  resdm,  allowed  to  be  current  at 
the  time  of  the  offence  committed  within  England  or  any 
the  dominions  of  the  same  by  prodamation,  &c.;  the  of* 
fenders,  their  counsellors,  consenters,  and  ^ders,  being  kw« 
fuSy  thereof  convicted  or  attainted  accorcBng  to  ikt  due 
order  and  course  of  the  laws,  shaU  be  adjtid^;ed  guilty  of 

high 
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Ch.  rv.  $  20.  high  treaaon."    By  s«  2.  no  corruption  of  blood  or  loss  of 
Impairing,     dowcr  shall  ensue* 
1  Hale,  221, 2.       It  is  clear  that  the  impairing  of  Irish  coin,  though  not 
MS.  Bumet,  19.  current  in  EnirlancL  is  within  the  express  words  of  these  sta- 

Vide  ante,  8.  4,  o       ^  -^ 

&c.  as  to  Irish    tutes. 

«oin.  Xhe  clipping,  &c.  must  be  for  gain  or  lucre  under  these 

'  statutes,  and  must  be  so  laid  in  the  indictment;  which  must 

also  pursue  the  words  of  the  statutes  in  describing  the  of- 
fence; and  conclude  against  the  form  of  the  statute,  because 
they  were  in  some  respects  introductive  of  a  new  law. 

6&7W.3.C17.  ^y  ^^  *^^*  ^8t  7  W-  3.  c.  17.  s.  4.  "  for  the  better  pre- 
venting the  clipping,  diminishing,  or  impairing  the  current 

(a)  QvL.  and  for  coin  of  this  kingdom,  if  any  person  shall  buy  or  sell,  and  (a) 

•J^^^P'*"^^  knowingly  have  in  his  custody  or  possession,  any  clippings  or 

filings  of  the  current  coin  of  this  kingdom,  he  shall  forfeit 
the*^  same,  and  also  500/.  half  to  the  king  and  half  to  the 
informer;  and  shall  also  be  branded  in  the  right  cheek  with 
a  hot  iron  with  the  letter  i?,  and  be  imprisoned  till  payment 
of  the  500^  By  s.  8.  of  the  same  act,  the  very  possession  of 
bullion,  under  certain  circumstances  of  suspicion,  throws 
the  onus  upon  the  party  indicted  of  proving  that  it  was 
neither  coin  nor  clippings  melted,  under  pain  of  imprison- 
ment for  six  months. 

3  Inst  18.  By  the  stat.  De  Moneta,  &c.  if  money  false  or  clipped  be 

found  in  the  hands  of  any  diat  is  suspicious,  he  may  be  im« 
prisoned  until  he  have  found  his  warrant. 

IV.    Importing  counterfeit  or  light  Money  into  the 

Kingdom. 

^  21.  First  of  counterfeit  money.  By  the  stat.  2S  Ed.  3.  st.  5.  c. 

S5  Ed.  3.  It  5.  2.  *'  If  a  man  bring  false  money  into  this  realm,  counterfeit  to 
Vide  1  Hale.  ^^  money  of  England,  as  the  money  called  Lushburg,  or 
216.  Other  like  to  the  said  money  of  England,  knowing  the  mo- 

ney to  be  false,  to  merchandize  or  make  payment,  in  deceit 
of  our  said  lord  the  king  and  his  people,"  it  is  high  treason. 
18t2  Ph.  &M.       ^y  ^^^  1  &  2  Ph.  &  M.  c  11.  it  is  enacted,  ^^  that  if 
c.  11.  any  person  shall  bring  from  parts  beyond  the  sea  into  this 

1^^  g^  ^^'       realm,  or  into  any  of  the  dominions  of  the  same,  any  false  or 

counterfeit  coin  or^  money,  being  current  within  this  realm 
as  aforesaid,  (viz.  gold  and  silver  coin  of  foreign  realms  cur- 
rent 
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rent  here  by  the  sufferance  and  consent  of  the  crown,  which  Ch.  IV.  $  21. 
must  be  by  proclamation  or  by  writ  under  the  great  seal,)''^/^'^  ^^"*«- 
knowing  the  same  coin  or  money  to  be  false  and  counterfeit,         '  wony. 
to  the  intent  to  utter  or  make  payment  with  the  same  within '^'^^^•l^' 228; 
this  realm  or  any  the  dominions  of  the  same,  by  merchan- 
dizing or  otherwise;  such  offenders,  their  counsellors,  pro« 
curers,  aiders,  and  abettors  s^all  on  conviction  or  attainder 
be  deemed  tndtors." 

It  is  said  by  Lord  Hale,  that  at  common  law  the  counter- 1  Hale,  225. 
feiting  (meaning  of  our  .own  coin)  beyond  sea  seems  not  to 
have  been  such  a  treason  as  could  be  tried  here,  in  like  man- 
ner as  adhering  to  the  king's  enemies  mig^t  be;  and  that 
therefore  the  ini^rdng  was  made  treason  by  the  act  of  Ed- 
ward 3*  He  cites  no  authori^  for  this  position,  the  grounds 
of  which  I  can  find  no  where  suggested*  Certahdy  however 
the  necessity^of  this  branch  of  the  law  was  no  less  apparent, 
whether  a  subject  of  England  counterfeiting  the  king's  coin 
abroad  were  or  were  not  amesnable  to  justice;  for  such 
counterfeiting  might  be  by  a  foreigner  owing  no  allegiance 
to  the  crown  of  this  realm;  and  therefore  the  making  this 
provision  b  of  itself  no  argument  in  support  of  such  an 
opinion* 

It  has  been  shewn  before  what  kind  of  money  it  is,  the        }  22* 
bringing  in  of  which  is  prohHiited  by  these  statutes;    and  Construction  of 
what  shall  be  said  to  be  a  sufficient  resemblance  of  the  coun-  Ante,  b.  1.4,5.9. 
terfeit  to  the  true  coin.    It  has  been  also  shewn  that  the  ^  *'^*«>  *•  ^- 1®- 
money  so  prohibited  must  be  brought  from  some  foreign  The  counterfeit 
place  out  of  the  king's  dominions  into  some  place  within  the  ^'"<''  ^  brought 
same.    But  further,  the  acts  are  confined  to  the  importer,'j^^. 
and  do  not  extend  to  a  receiver  at  second  hand^  though  by  ^  Hale,  227,  % 
force  of  an  ancient  statute  de  moneta,  if  false  money  be  found  3  inat  i& 
upon  a  suspicious  person,  he  may  be  arrested  till  he  have  Sum.  21. 
found  his  warrant.   And  such  importer  must  also  be  averred  ,,  66.  68. 
and  proved  to  have  known  that  the  money  was  counter-^^'^^poat  s.  26. 

P  -  Confined  to  the 

^*^  original  import' 

It  is  said  by  Lord  Coke,  that  the  importer  must  also  mer*^- 

A  Tnfif    1ft. 

chandize  therewith,  or  make  payment  thereof:  but  if  he  im->  i  n^^  229.  dl& 
port  it  with  intent  so  to  do,  it  is  within  the  words,  and, IMS. Sum.  50. 
according  to  the  better  opinion,  within  the  intent  and  true  ^  17.^*^69. 
construction  of  the  statutes  of  Ed.  3.  and  Philip  &  Mary;  to 
which  purpose  the  latter  statute  is  explanatory  of  the  former. 

For 
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Lof  whiek  the  jury  »re  to  judge*    At  aiqr  t«ite,  WLtk  intent 

ttntot  be  «venred  in  the  indictmem. 

^  23.  The  above  conitmctkm  is  oonfinttcd,  aad  a  Dew  oiEence 

Importing  coun-  -|d«o  cretited  by  the  slat.  3/  G<x>*  ^.  c.  126.;  4ie  3d  aectkn 
^^^f?^^;f;['of  which  enacts,  «  that  if  any  perdon  or  per»oi»  rindl  bring 
nor  e«fr«ftf.        4iitd  <hi&  txsalm  any  sndiiiEJie  or  counterfeit  coin  as  aforesaid, 

r3?j^^*thf'  (!•  *•  ^  ^^'^^  ^^  •*  «*y  "^^^  of.cofa,  not  the  {nroper  coin  of 
preamble,  ante,  -diis  realm,  iK»r  permitted  to  be  current  ^within  die  same,'') 
*'  ^^'  t'esembling  or  made  with  inteiit  tasescmUe  xirlook  like  any 

-gold  or  ellvel-  coin  of  9»y  foreign  prince,  sume,  or  country,  or 
Ko  pass  as  such  foreign  coin,  knowing  the  same  to  be  false  or 
counteTfeit,  to  the  intent  to  utter  the  same  within  this  noalm, 
•or  within  any  dominions  of  the  aanw ;  erary  anch  person  sliall 
l>e  deemed  guiky  of  felony,  and  timf  be  tvan^oited  far  aiqr 
term  of  years  not  eitceediaig  ^seven.^ 

Several  matters  are  to  be  remarked  in  this'Statnte:  Int,  It 
embraces  the  importers  of  known  oounteifeit  gidd  or  siivcr 
foreign  coin,  though  not  current  within  the  realm,  who  were 
not  included  in  the  stat.  1  &  2  Ph.  &  M.  c.  11.  2dly,  Ac- 
cessaries before  are  not  mentioned;  but  these  are  incident  to 

to<*ante,p.l61,  every  felony.  Yet  quaere,  If  tkeyareliabie  to  the  punishment 

of  transportation?  Sdly,  An  importation  tath  intent  to  titter 
is  sufficient,  without  any  actual  uttering;  whidi  intent  mnst 
he  collected  from  circumstancea*  But  dicwgh  an 
uttering  may  be  the  best  evidence  of  such  intentyyet  it 
safest  that  the  indictment  should  fi^ow  the  woitis  of  ihe 
statute.  4thly,  The  offence  created  is  ibc  bringing  such 
counterfeit  money  into  this  realm^  with  intent  to  utter  tbe 
same  within  this  realms  or  imthin  4mtf  dormmens'Qfthe  eame; 
in  which  respect  the  wording  is  very  different  from  that  of 
-the  smt.  1  8c  2  Ph.  8c  M.  c.  11.  which  prohibits  ^etringit^ 
into  this  realm  or  into  any  of  the  dominions  of  the  same  any  coun-* 
terfcit  coin  being  current  xoithitt  this  rednu  I  remark  this 
the  rather,  because  by  a  subsequent  statute,  viz.  38  Geo.  3. 

1>o^  s.  25.        c.  67.  the  expSTting  or  flipping  for  that  purpose  any  sort  of 

^counterfeit  coin,  whether  resembling  our  own  or  anyfocciga 
coin,  in  order  to  its  being  sent  to  any  of  onr  colonies  in  tbe 
Wast  Indies  or  America,  only .sul:9ecss  the  farty^ to  a  forfeit- 
ure} 
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ure;  and  yet  the  very  fact  of  such  exportation  may  aiford  Ch.  IV.  §23. 
pregnant  evidence  that  it  was  with  intent  to  utter  such  base  ^'^iportin^  com- 
money  witnm  those  donuntons  of  thia  realm*    Nor  can  it  m  not  current. 

reason  aifect  the  merits  of  an  offender,  whether  he  has  col- " 

lected  such  base  money  from  the  venders  of  it  in  this  coun- 
try, or  whether  he  has  himself  imported  it  hither,  which  is 
necessary  to  bring  him  within  this  clause ;  his  object  in  ex- 
porting it  from  hence  into  the  British  West  Indies  or  Ame- 
rica being  die  same  in  both  instances.  But  the  former  case 
does  not  seem  to  be  provided  for  by  the  stat.  Z7  Geo.  3. 

Another  offence  is  created  by  the  stat.  14  G.  3.  c.  42.         k  24, 
intitled,  an  act  to  prohibit  the  importation  of  light  silver  14  G.  3.  c.  43. 
coin  from  foreign  countries  into  Great  Britain  and  Ireland.  ^^^^  g^^^'ts. 
The  act  recites,  that  whereas  considerable  quantities  of  old 
silver  coin  of  this  realm,  or  coin  purporting  to  be  such,  greatly 
below  the  standard  of  the  mint  in  weight,  have  been  lately 
imported  into  this  kingdom ;  and  that  it  is  expedient  to  pre- 
vent a  practice  which  may  be  carried  on  at  this  time,  to  the 
great  detriment  of  the  public;  enacts,  that  from  the  1st  June 
17^4  all  silver  coin  of  this  realm,  or  any  money  purporting 
to  be  such,  which  is  not  of  the  established  standard  of  the 
mint  in  weight  and  fineness,  shall  be  prohibited  to  be  im- 
ported or  brought  into  the  kingdoms  of  Great  Britain  or  Ire- 
land frt)m  foreign  countries;  and  if  qny  silver  coin  being, or 
purporting  to  be  the  coin  of  this  realm,  exceeding  in  amount 
the  sum  of  five  pounds,  shall  be  found  by  any  officer  of  his 
majesty's  customs  on  board  any  ship  or  vessel,  in  any  port,  &c. 
or  in  any  boat  or  other  vessel  upon  the  water  within  the  said 
kingdoms,  or  in  the  custody  of  any  person  coming  directly 
from  the  water  side,  or  from  the  information  of  one  or  more 
persons  in  any  house  or  other  place,  on  search  there  made  in 
the  manner  directed  by  the  stat.  14  Car.  2.  &c.,  the  officer 
may  seize  the  same;  and  if  upon  examination  it  shall  appear 
to  be  of  the  standard  weight,  it  shall  be  restored,  otherwise 
it  shall  be  seized  and  confiscated  in  the  manner  therein  men- 
tioned, and  after  condemnation  melted  down. 


A  a 

V.  Sending 
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Ch.  IV.  $  25. 

Extorting  court' 
teijcit  Tnoney. 

38  G.  3.  c.  6r. 


Vide  37  G.  3. 
c.  126.  8.  6. 
Ante,  s.  23. 

Exporting  gC' 
ratine  money  to 
Ireland. 
20  G.  3.  c.  la 


V.  Sending  counterfeit  Coin^  6ft:.  out  of  the  Kingdom^ 
for  the  purpose  of  its  being  imported  into  the  British 
Colonies  in  America  or  the  West  Indies. 

By  Stat.  38  Geo.  3.  c.  67.  &•  1.  ^  All  copper  coin  what- 
soever, not  being  the  legal  copper  coin  of  this  kingdom^  and 
all  counterfeit  gold  or  silver  coin,  made  to  the  similitude  or 
resemblance,  or  intended  to  resemble,  any  gold  or  silver  coin 
either  of  this  kingdom  or  of  any  other  country  (.a),  which 
shall  under  any  pretence,  name,  or  description  whatsoever  be 
exported  or  shipped,  or  laden  or  put  on  board  any  ship, 
vessel,  or  boat,  for  the  purpose  of  being  exported  from  this 
kingdom  to  the  island  of  Martinique,  in  the  West  Indies,  or 
any  of  his  majesty's  islands  or  colonies  in  the  West  Indies  or 
America,  shall  be  forfeited,"  &c.  And  by  s.  2.  "  Every 
person  who  shall  so  export,  or  ship,  lay  or  put  on  board  any 
ship,  vessel,  or  boat,  in  order  to  be  so  exported,  or  cause  to  be 
so  shipped,  &c.,  or  shall  have  in  their  custody,  in  order  to  be 
so  exported,  any  such  coin  as  aforesaid,  shall  forfeit  200A 
and  double  the  value  of  such  coin,  to  be  recovered  by  bill, 
suit,  action,  or  information  in  any  court  of  record  at  West* 
minster."  But  genuine  gold  or  silver  coin  may  be  exported 
from  hence  to  Ireland  since  the  repeal  of  the  stat.  19  H.  7« 
c«  5.  by  the  stat.  20  Geo.  3.  c.  18. 


VI.   Receivings  uttering^  or  tendering  of  counterfeit 

coin. 

^  26.  These  may  amount  to  different  degrees  of  offence  accord- 

Meceining,  utter '11^^  Xo  the  circumstances.  If  A.  counterfeit  the  gold  or 
*baee  coin."  silver  coin  current,  and  by  agreement  before  such  counter- 
Treaaon.  feiting  B.  is  to  receive  and  vend  the  money,  he  is  an  aider 

Fo9t  343.  ^^^  abettor  to  the  act  itself  of  counterfeiting;  and  conse- 

Felony.  quently  a  principal  traitor  within  the  law.  In  the  case  of  the 

MS.  Burnet,  40.  ^Qppgj.  c^in,  he  would  be  an  accessary  before  the  fact  to  the 

felony  within  the  stat.  11  Geo.  3.  c.  40.    And  if  B.  had 

{a\  The  general  current  money  of  the  British  West  Indies  is  Spanbh ; 
tvhicD  accounts  for  this  branch  of  the  law. 

done 
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done  this  afterwards  for  A.'s  benefit,  without  any  such  agree*  Ch.  IV.  $  2«. 
ment  precedent  to  the  counterfeiting,  but  yet  knowing  the  ^^cei^nj(»  vtter- 
fact;  this  seems  to  be  the  same  as  a  receiving  of  the  princi- 1^  TohT^"^ 

pal,  because  he  mamtains  him.    But  if  he  had  merely  vented  — ; 

the  money  for  his  own  benefit,  knowing  it  to  be  false,  in  ui^^ST* 


fraud  of  any  person,  he  was  only  liable  to  be  punished  as  for  372. 

a  cheat  and  misdemeanor  before  the  stat.  15  Geo.  2.  here-  M^.^Bf "™  ^ 

after  mentioned.    Yet  if  he  then  knew  by  whom  it  was  Kei  33 


20. 


counterfeited,  it  might  be  evidence  of  his  concealment  of  the  f  Hawk^di.  17 
treason,  and  therefore  a  misprision  of  the  same.    In  like  »•  56.  &  vide 
manner  I  have  before  shewn,  that  the  statutes  against  the  ^^^^.'*?*    ^ 

•  •  !•  ^  1  1  -Mtsprtston  of 

importation  of  false  money  do  not  extend  to  the  receivers,  not  treason. 
having  taken  any  part  in  the  bringing  in  of  such  money.       ^^^'  **  ^^ 

By  Stat.  8  &  9  W.  3.  c.  26.  s.  6.  «  Whoever  shall  take,        §  27. 
receive,  pay,  or  piit  off  any  counterfeit  milled  money,  or  any  Receivings  fn:^- 
milled  money  whatsoever,  unlawfully  diminished  and  not  cut  '3*^/1^^ 
in  pieces,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  8  &  9  W.3.  c.26. 
denomination  doth  or  shall  import  or  was  coined  or  counter-  bv  7  a^^'^^^q? 
feited  for,  shall  be  guilty  of  felony."    By  s.  7.  the  corrup-  s.  3. 
tion  of  blood  is  saved;  and  by  s.  9.  the  prosecution  must 
be  commenced  within  three  months  after  the  offence  com- 
mitted. 

This  statute  mentioning  **  counterfeit  money ^  generally, 
must  it  seems  be  confined  to  gold  or  silver  coin,  in  the  manner  Ante,  s.  1.  9. 
before  described.    But  by  stat.  11  Geo.  3.  c.  40.  s.  2.  "  If  Post.  Cirwan's 
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any  person  after  the  24th  of  June  1771,  shall  buy,  sell,  take,  n  q.  3.  ^^  ^^ 
receive,  pay,  or  put  off  any  counterfeit  copper  coin,  not  ^*^^  ante,  s.  11. 
melted  down  or  cut  in  pieces,  at  or  for  a  lower  rate  or  value 
than  the  same  by  its  denomination  imports,  or  was  counter*! 
feited  for,  he  shall  be  adjudged  guilty  of  felony.^' 

The  putting  off  under  these  statutes  means  an  actual  pas-  ^^^^^  ^  putting 
sing  or  getting  rid  of  the  money,  and  not  merely  an  attempt  <>/• 
to  do  so;  as  by  tendering  it  to  another  who  returns  it  again, 
refusing  to  accept  it;  which  is  a  distinct  offence  provided 
for  by  the  stat.  15  Geo.  2.  after-mentioned.     In  the  case  of  wo«]^jp£j^e»g 
WooldridRe,  who  was  indicted  on  the  stat.  8  &  9  W.  3.  ca8e,Leach,251. 
c.  26.  s.  6.  for  putting  off  counterfeit  money  to  a  Mrs.  ^.J,..  p^-rrvn,  B.* 
Levey,  it  appeared  that  he  had  carried  a  large  quantit}^  of  a"fl  Gould,  j. 
such  money  to  her  house,  which  he  had  agreed  to  put  off  to  ^^q    *^"^' 
her,  and  she  to  receive  from  'him,  at  the  rate  of  29^.  for 
every  guinea;  and  having  laid  the  shillings  down  on  a  table, 

she 
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Ch.  IV.  %  3/.  she  was  proceeding  to  count  them  out  at  that  rate,  and  had 
J?cceiw/:^^jtt«er-  counted  out  part  of  the  heap  when  the  officers  enter;pd  the 
bale  coin,  room,  and  apprehended  them,  before  she  could  pay  the  pri* 
soner  for  those  she  had  selected.    This  was  ruled  not  to  be 

a  completion  of  the  offence  charged,  and  the  prisoner  was 

acquitted* 
It  miut  be  vented     The  mere  venting  of  the  money  does  not  come  within 
at  a  lower  rate,  these  acts,  unless  it  be  done  at  a  lower  value  than  the  coin 

imports ;  and  it  should  be  so  stated  in  the  indictment. 
Nor  is  it  felony  within  the  stat.  8  &  9  W.  3.  to  put  oSdimi* 

m6'Ari/in0n^,by  which  I  understand  genuine  money  diminish- 

Mutt  be  charged  ^^y  ^^  *^  ^^  ^^^  Stated  to  be  imlawfuUy  diminished. 
to  he  unlawfully  diminUhed,    Tooke  v.  Hollingsworth,  5  Term.  Rep.  217. 

Should  state  to  At  the  sessions  at  the  Old  Bailey  before  Michaelmas  term 
ivhom  fiut  off,  1702,  a  woman  was  indicted  for  putting  off  ten  pieces  of 
MS.  Tracy.  counterfeit  gilt  money  like  guineas  to  divers  persons  un- 
known. Holt,  C.  J.  said,  that  the  names  of  the  persons 
ought  to  be  mentioned  and  be  laid  severally;  yet  he  tried 
Vide  tit  Lar-  the  prisoner  and  she  was  convicted.  This  must  be  governed 
^®"^'  by  the  same  rule  as  prevails  in  the  case  of  stealing  the  pro- 

perty of  persons  unknown. 
What  u  milled  As  to  what  shall  be  considered  as  milled  money  within  the 
mo7ir',  i^c.  statute  of  William;  James  Bunning  was  indicted  for  putting 
nin^»  alias  Pen-^^  to  J.  P.  nine  pieces  of  false  and  coimterfeit  milled  money 
degrast,  O.  B.  and  coin,  each  counterfeited  to  the  likeness  of  a  piece  of  legal 
MS.  Juii  ^^d  current  milled  money  and  silver  coin  of  the  realm,  called 

To  support  an  in-  a  shilling,  at  a  lower  rate  and  value  than  the  same  did  by  the 
ting  off  c^jMT'' ^^^^^^^^^^^  *"^port  3^d  were  counterfeited  for;  i.  e.  at  so 
feit  MILLED  much,  &c.  The  fact  of  knowingly  putting  off  counterfeit 
ne(Ztarytoprovi^^^^^^^&  ^^  ^  lower  value  than  according  to  their  denomina- 
thatthe  counter-  tion  was  fully  proved;  but  it  could  not  be  proved  that  the 
^f  «a#    ILL-  jjjQjjgy  j^jyj  j^jjy  marks  of  milling  upon  it.    The  prisoner  be- 

Hil.  Term  1795.  ing  convicted,  the  objection  was  referred  to  the  judges,  who 

all  held  the  conviction  right.  Milled  money  is  so  called  to 
distinguish  it  from  hammered  money  (a);  and  all  the  money 
now  current  is  milled,  i.  e.  passed  through  a  mill  or  press  to 
make  the  plate  out  of  which  it  is  cut  of  a  proper  thickness; 
though  by  a  vulgar  error  it  is  frequently  supposed  to  mean 

« 

(a)  I  am  informed  there  has  been  no  hammered  money  since  the  time 
of  Car.  2.  and  by  stat.  9  W.  3.  c  2.  the  currency  of  all  hammered  silver 
coin  after  January  1697  was  prohibited 

the 
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the  marking  on  die  edges,  which  is  properly  termed  graining*  'Ch.  IV.  $  27. 

The  judges  therefore  thought  it  unnecessary  that  the  coun- '?^<^''»'^»  J^f- 

terfei  t  money  should  appear  to  have  been  milled :  for  consider-  i,a^  coin.      '"^ 

ing  miUed-money  as  one  word,  (as  if  written  with  a  hyphen,)  jrTTTTTjTT 

and  descriptive  of  the  money  now  current,  if  the  counterfeit  c.  26.  8.3. 

resemble  the  money  which  if  genuine  would  have   been 

'billed,  it  is  enough* 

The  like  resolution  was  made  in  the  case  of  Hannah  Dor-  Hannah  Dor« 

rington;  and  also  in  the  case  of  Jacobs  and  Lazarus;  which  ""^^"J!®*^**^ 

were  considered  by  the  judges  at  the  same  time*  and  Lazarus» 

O.  B.  January  lr95>  MS.  Jud 

The  pimishment  under  the  abovementioned  statutes  of^vnishmeta. 

•   '  •         •  Rez  V  West  & 

W.  3*  and  Geo.  3*  is  burning  in  the  hand,  and  imprisonment  others,  o.  B. 

not  exceeding:  a  year:  and  that  under  the  stat.  18  £liz*  c  7,  Sept.  1780. 

^     -^  IMS.  Sum.  91. 

I  have  before  remarked  in  what  views  the  uttering  of  base  Ante,  s.  26. 
money  knowingly  may  be  considered,  according  to  the  cir- 
cumstances under  which  the  act  is  done,  and  particularly  in 
cases  where  it  is  uttered  in  concert  with  the  coiner:  but  as 
such  concert  must  always  be  difficult  of  proof,  the  legislature 
have  provided  against  the  fact  of  uttering  it  knowingly. 

By  stat.  15  Geo.  2.  c.  28.  s.  2.  <^  If  any  person  shall  after        ^  28. 
the  29th  of  September  1742  utter,  or  tender  in  payment  any  Uttering  or  ten- 
false  or  counterfeit  money,  knowing  the  same  to  be  so,  to  ^^  "*  ^*'^' 
any  person  or  persons,  and  shall  be  thereof  convicted,  he  shall  15  G.  3.  c.  28. 
suffer  six  months'  imprisonment,  and  find  sureties  for  good 
behaviour  for  six  months  further;  and  on  convicticm  for  a 
second  offence  shall  suffer  two  years'  imprisonment,  and  find 
sureties  for  two  years  more;  and  on  conviction  for  a  third 
offence  shall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy." 

By  s.  3.  "  If  any  person  shall  after  the  said  29tb  September  pyrther  fiumth- 
utter  or  tender  in  payment  any  false  or  counterfeit  money  ^^nent  if  the  ut-  . 
knowing  the  same  to  be  so,  to  any  person  or  persons;  and^,^  motuyin 
shall  either  the  same  day  or  within  ten  days  then  nest  utter po'*et^m  at  the 
or  tender  in  payment  any  more  or  other  false  or  counterfeit  ^J'J^^!J2rSn^ 
money,  knowing  the  same  to  be  so,  to  the  same  or  any  other  10  days  after 
person  or  persons;  or  shall  at  the  time  of  such  uttering  q^ '"'*'' ^'"^^• 
tendering  have  about  him  in  his  custody  one  or  more  pieces 
of  counterfeit  money,  besides  what  was  so  uttered  or  tender- 
ed; 
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Ch.  IV.  $  28.  cd;  he  shaQ  be  deemed  and  taken  to  be  a  common  utterer 
Unertng  or  ten-Qf  f^ige  money;  and  beinc:  thereof  convicted  shall   suffer 

tkrtng  bau  coin,  .-^  ^         jr    j  .•      r      i.-  j  l  i.      • 

. a  year  s  imprisonment,  and  find  sureties  for  his  good  behavi- 

l^enhancedof'  ^^^  f^^  ^^^  years  more:  and  for  a  second  offence  he  shall 
nxathmt  cter^,    be  adjudged  guilty  of  felony  without  benefit  of  clergy." 

By  s.  4.  the  corruption  of  blood  is  saved;  and  by  s.  8.  any 
Pardon  on  dit-  offender  out  of  prison  discovering  two  or  more  persons  guilty 
€overj^,  of  any  of  the  said  offences,  so  as  they  be  thereof  convicted^ 

TUal  and  evi-    shall  be  pardoned.  By  s.  5.  offenders  shall  be  indicted,  ar- 
"'  raigned,  tried,  and  convicted  by  such  like  evidence  and  in 

such  manner  as  counterfeiters  of  the  coin;  with  a  proviso 
Limitation  of  that  the  prosecution  be  commenced  within  six  months  next 
***"*'  after  the  offence  committed. 

Certificate  offor-     By  s.  9.  "  If  any  person  be  convicted  of  uttering  or  ten- 
vier  conviction,   j^^jj^g  ^^y  f^g^  qj.  counterfeit  money  as  aforesaid,  and  shall 

afterwards  be  guilty  of  the  like  offence  in  any  other  county 
or  city,  the  clerk  of  the  assize  or  clerk  of  the  peace  of  th^ 
county  or  city  where  such  conviction  was  had,  shall,  at  the 
request  of  the  prosecutor  or  any  other  on  his  majesty's  be- 
half, certify  the  same  by  a  transcript  in  a  few  words,  con- 
taining the  effect  and  tenor  of  such  conviction,  for  which 
certificate  2^.  6d.  and  no  more  shall  be  paid;  and  such 
certificate  being  produced  in  court  shall  be  sufficient  proof 
of  such  former  conviction." 
Ante,  8. 1. 9.27'.  This  statute  also  mentioning  counterfeit  money  generally^ 
1  Hale,  211.       must,  as  we  before  observed,  be  confined  to  the  gold  and 

silver  coin  of  the  realm. 
Cirwan's  case,       Francis  Cirwan  was  indicted  for  "  unlawfully  uttering  and 
A*    17^*""      tendering  in  payment  to  J.  H.  ten  counterfeit  halfpence^ 
MS.  JuA  knowing  them  to  be  counterfeit;"  and  this  was  laid  in  the 

one  count  against  the  form  of  the  statute,  and  in  another 

generally.    The  Defendant  was  convicted  on  the   general 

count,  it  being  admitted  at  the  trial  that  there  was  no  statute 

H3.  Term  1795.  applicable  to  the  fact.  But  upon  reference  to  all  the  judges^ 

they  held  the  conviction  wrong,  it  not  being  an  in^ctable 
offence. 

5  29«  An  indictment  against  Elizabeth  Tandy  on  the  act  of  the 

Construction  on  15  Geo.  2.  charired  her  in  the  first  count  with  havine  on 
s.  3.  of  stot  15  ^  ° 

*G.  2.  c  3a  £Uz.  Tandy's  case*  O.  B.  Jan.  1799.  MS.  Jud. 

the 
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the  15th  December,  39  Geo.  3,  uttered  to  one  George  Swin»  Ch.  IV.  %  29. 
bum  a  counterfeit  half-crown,  knowing  it  to  be  so;  and  *?^^"^  ^  '*?" 
second  count  charged  her  with  having  on  the  said  15th  T^^« 
cember,  &c.  uttered  another  counterfeit  half-crown  to  the  ^^^'y"'<8' '^  ■*• 
same  person.    The  prisoner  having  been  convicted  on  both  tame  davs  each 
counts,  it  was  referred  by  Mr.  Justice  Heath  to  the  judces  to  "*  ^  different 

•J  V    ^  .    J  1  ,  11-  count,  vaU not 

consider  what  judgment  was  proper  to  be  passed  on  this  rC'^anwu  ajudg- 
cord;  whether  the  uttering  the  counterfeit  money  twice  on^nentontfU^ 
the  same  day,  being  stated  in  two  counts,  would  enable  the  15  g,  2.  e.  28l 
court  to  pronounce  the  greater  punishment  inflicted  by  the  ^/^  twodit- 
3d  section,  or  whether  it  were  to  be  restrained  to  the  lesser  ^/^  ^ame  day^ 
punishment  inflicted  by  the  2d  section  (a).    In  Hilary  term  ^^^  ^'V  *» 
1799  the  judges  (absent  Eyre,  C.  J.,  Buller  and  Heath,  Js.)^^^*[^^ 
held,  that  this  indictment  was  not  sufficient  to  subject  the 
prisoner  to  the  larger  penalty,  as  for  uttering  two  pieces  of    1 
counterfeit  coin  on  the  same  day;  there  being  no  distinct 
averment  of  that  fact.    And  upon  the  whole  they  thought 
it  more  adviseable  only  to  give  judgment  of  imprisonment 
for  six  months  singly,  and  not  on  each  of  the  counts. 

Some  doubt  was  at  the  same  time  entertained,  whether  a 
count  charging  two  such  utterings  on  the  same  day,  to  bring 
an  offender  within  the  third  clause,  should  not  conclude  with 
an  averment  that  the  offender  was  a  common  utterer  offaLc 
money  J  as  that  clause  declares  him  to  be.  But  this  doubt  was 
shortly  after  solved  in  the  following  case: 

James  Smith  was  indicted  on  the  above  statute,  (15  &  16  Smith's  case, 
G.  2.  c.  28.)  for  that  he  on,  &c.  one  piece  of  false  and  ^°™^. J"^*^'' J- 
counterfeit  money,  made  and  counterfeited  to  the  likeness  sum.  Ass.  1799. 
and  similitude  of  a  piece  of  good,  lawful,  and  current  money  ^^,*.®^jSo%^"i 
and  silver  coin  of  this  realm,  called  a  half-crown,  then  ando„  an  indictment 
there  unlawfully  and  deceitfully  did  utter  to  one  J.  F.,  he  *^^  '^  statuu 
the  ssdd  Defendant,  at  the  time  when  he  so  uttered  the  said y;^  uttering  faUe 
piece  of  false  and  counterfeit  money,  then  and  there  well  »»«»9'^"^«^(n 
knowing  the  same  to  be  false  and  counterfeit.    And  also  ^^  ^^  ^^  ^ j,^ 
that  he  the  said  Defendant  at  the  time  when  he  so  uttered  the  ofwchuttering 
said  piece,  &c.  as  aforesaid,  to  wit,  on  the  said  day,  &c  had^^^^/^^J^, 
about  him  in  his  custody  and  possession  one  other  piece  of  ^»f  may  U  ad- 
false  and  counterfeit  money,  made  and  counterfeited  to  ^'^^^treat^pZ 

niskment  o/one 
(a)  It  was  observed  that  this  form  of  indictment  had  prevailed  at  the  year**  imprison^ 
O.  B.  and  on  the  circuits.  ment,andturetie9 

for  imoytan 
tnorCf  impoted  by  section  3./  although  there  be  no  averment  in  the  indictment  that  the  Defend- 
ant  vae  a  common  utterer  of  false  money ;  for  that  it  a  conclusion  of  Ian  from  the  facte  to 
£t€Ued, 

likeness^ 
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Ch.  IV.  %  39.  likeness,  &c.  of  an  half-crown;  he  the  Defendant  then  and 
y"^"£.  ^  '^'  ^'^^^  ^^^  knowing  the  said  last-mentioned  piece  of  false  and 

1  counterfeit  money  to  be  false  and  counterfeit,  against  the 

form  of  the  statute,  &c«  and  against  the  peace,  &c.  After 
conviction  judgment  was  respited  to  take  the  opinion  of  the 
judges,  whether  on  this  form  of  indictment  the  Defendant 
were  liable  to  suffer  the  greater  punishment  inflicted  by  the 
3d  section  of  the  act,  or  only  the  lesser  one  provided  by  the 
2d  section;  in  other  words,  whether  to  bring  the  cases 
within  the  3d  section  the  indictment  should  not  have  con- 
cluded with  a  distinct  averment,  that  the  Defendant  was  a 
common  utterer  of  false  money;  or  whether  that  were  not 
the  necessary  conclusion  of  law  from  the  facts  stated.  In 
Hilary  term  1800  the  judges,  upon  search  of  precedents  for 
many  years  back,  finding  that  judgment  had  been  given  for 
the  greater  punishment  upon  indictments  drawn  in  this  form, 
althou^  some  were  to  be  found  containing  the  averment  in 
question,  heldsuch  averment,  though  it  would  not  hurt,  was 
not^  necessary  in  order  to  warrant  the  greater  punishment. 
Rex  T.  Levi.  There  was  at  the  same  time  another  case  reser\xd  of  a 

similar  conviction  against  Benjamin  Levi,  on  which  the  same 
judgment  was  given. 

%  30.  Provisions  of  a  nature  similar  to  those  contained  in  the 

deringfordgn  '  "t*^  ^^  ^^^*  ^*  ^*  ^^*  *"^  ^^^  extended  to  foreign  coin  by 
Siue  coin.  stat.  37  Geo.  3.  c.  126.  s.  4.  which  enacts,  ^^  that  if  any 

s.  -1  person  or  persons  shall  after  the  passing  of  this  act  utter  or 

tender  in  payment,  or  give  in  exchange,  or  pay,  or  pat  off 
to  any  person  or  persons  any  such  false  or  counterfeit  coin  as 
aforesaid,  (i.  e.  by  s.  2  &  3.  not  the  proper  coin  of  this  king* 
dom,  nor  permitted  to  be  current  within  the  same,)  resem* 
bling,  or  made  with  intent  to  resemble  or  look  like  any  gold 
Vide  ante,  in  or  silver  coin  of  any  foreign  prince,  state,  or  country,  or  to 
margue.  ^^^  ^  svLch  foreign  coin,  knowing  the  same  to  be  false  or 

counterfeit,  and  shall  be  thereof  convicted,  every  such  of- 
iBt  offence.        fender  shall  suffer  six  months'  imprisonment,  and  find  sure- 
ties for  his  good  behaviour  for  six  months  more:  and  if  the 
2d  offence.         same  person  shall  afterwards  be  convicted  a  second  dme  for 

the  like  offence,  he  shall  suflFer  two  years'  imprisonment,  and 

find  sureties  for  good  behaviour  for  two  years  more:  and  if 

3d  offence.  •      the  same  person  shall  afterwards  offend  a  third  time,  and 

shall 
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shall  be  connoted  of  such  third  offence,  he  shall  be  adjudged  Ch.  IV.  $  3a 
guilty  of  felony  without  benefit  of  clergy."  £?"'?  ^-  '"^ 

By  s.  5.  "  If  any  person  shall  be  convicted  of  uttering  or  haudiru 

tendering  any  such  false  or  counterfeit  coin  as  aforesaid,  and  ~ — TI 77*" 

shall  afterwards  be  guilty  of  the  like  offence  in  any  other  mer  convUHan.  ' 

county,  city,  or  place,  the  clerk  of  assize  or  clerk  of  the  peace 

for  the  county,*  &c«  where  such  former  conviction  shall  have 

been  had,  shall  at  the  request  of  the  prosecutor,  or  any  other 

on  his  majesty's  behalf,  certify  the  same  by  a  transcript  in 

few  words,  containing  the  effect  and  tenor  of  such  convic* 

lion,  [for  which  2sm  6d.  and  no  more  shall  be  paid] ;  and 

such  certificate  shall  be  sufficient  proof  of  such  former  con- 


viction." 


By  8*  6.  of  the  same  act,  ^^  If  any  person  or  persons  shall  Saving  inpoi/- 
have  in  their  custody,  without  lawful  excuse,  any  g^'eater  ^^JJ^^^^^v 
number  than  five  pieces  of  false  or  counterfeit  coin,  of  any 
kind  or  kinds,  resembling,  or  made  with  intent  to  resemble 
or  look  like,  any  gold  or  silver  coin  or  coins  of  any  foreign 
prince,  state,  or  country,  or  to  pass  as  such  foreign  coin; 
every  such  person,  being  thereof  convicted  upon  oath  before 
one  justice  of  the  peace,  shall  forfeit  all  such  false  and  Coun- 
terfeit coin,  which  shall  be  cut  in  pieces  by  order  of  such 
justice;  and  shall  for  every  such  offence  forfeit  a  sum  not 
exceeding  5/.  nor  less  than  40*.*  for  every  such  piece  of 
false  or  counterfeit  coin  which  shall  be  found  in  the  custody 
of  such  person;  one  moiety  to  the  informer,  the  other  to  the 
poor  of  the  parish  where  the  offence  was  committed;  and  in  / 

defavdt  of  payment  forthwith  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  three  calendar  months,  or  until  such  penalty 
be  paid." 

This  last  section  includes  all  counterfeit  foreign  coin  there- 
in described,  whether  current  here  or  not. 

By  s.  7.  justices  of  peace  may  grant  warrants  to  search 
suspected  places  for  foreign  counterfeit  coin;  and  such  coin, 
and  any  implements  for  making  it,  when  found,  may  be 
taken  before  such  justices,  who  shall  order  the  same  to.be 
secured  for  evidence,  and  to  be  afterwards  destroyed* 

B  b 

vn.  js 


186  Offences  relating  to  the  Com. 

Ch.  IV.  $  31. 

VIL  As  to  general  Matters  relating  to  the  Coin. 

$  31.  I  have  before  shewn  in  what  light  accomplices  or  receivers, 

Principal  and  j^  all  oiFences  conceminff  the  coin  amounting  to  high  trea- 
Ante,  c.  3. 8. 35.  son,  are  considered.  In  those  amounting  only  to  ielony, 
1  MS-  Sum.  99.  they  follow  the  general  rule  applicable  to  felony.  A  few 
Ante,  8. 26,       general  instances  will  suffice.    Two  agree  to  counterfeit,  and 

one  does  it  in  consequence  of  that  agreement;  they  are  both 

guilty.     One  counterfeits,   and  another  by  agreement  be« 

forehand  aftenvards  puts  it  off;  the  latter  is  a  principal: 

so  if  he  put  it  off  afterwards,  knowing  that  the  other  coined 

it;  for  that  makes  him  an  suder:  so  if  he  furnished  the 

coiner  with  tools  or  materials  for  coining. 

Indictment  and       In  like  manner  it  will  be  sufficient  to  refer  to  what  has  been 

evidence,  before  said  touching  the  form  of  the  indictment  and  evidence 

JudgTrient.         applicable  thereto,  under  the  general  head  of  high  treason; 

Ante,  c.  2. 8. 53.  ^^^  ^^  touching  the  judgment,  and  punishment  peculiar  to 

offenders  of  this  sort.    The  variations  in  any  of  these  parti- 
culars by  statute  were  shewn  at  the  same  time  that  the  statutes 
themselves  were  set  forth. 
Commencement       Prosecutions  under  some  of  the  sicts  referred  to  are  limited 
offirpaecution     ^  ^^^  place  within  a  certain  time.    Amongst  others,  the 
mited.  Stat.  8  &  9  W.  3.  c.  26.  s.  9.  provides  that  no  prosecution 

shall  be  made  for  any  offence  against  that  act,  unless  such 

prosecution  be  commenced  within  Uiree  months  next  after  such 

Rex  ▼.  James    offence  committed.    In  Willace's  case,  who  was  indicted  for 

bam  Sum.  Aai.  ^^8**  treason  in  colouring  a  piece  of  base  coin  resembling  a 

Ir97,afterward8  shilling  with  materials  producing  the  colour  of  silver,  the 

jvTdgelMVjud.  ^^'  *^^  ^^  *^  ^*  ^^^  ^"^^"^  search  was  made  in 

Information  and  the  prisoner's  lodgings  in  consequence  of  information;  and 
proceeding  before  ^pQ^  the  party's  entering  the  room  the  prisoner  immediately 
held  the  com-  ran  away.  There  was  found  in  his  room  a  quantity  of  base 
mencem^t  of     money  such  as  described  in  the  indictment,  some  in  earlier 

proeecution,  and  '.  r^,  . 

not  the  preferring  some  in  more  advanced  stages  of  the  process.  The  prisoner 
the  indictment,    y^^^^  apprehended  the  same  evening  and  lodged  in  Durham 

gaol.  He  was  afterwards  carried  before  a  magistrate,  and 
by  warrant  dated  8th  May  was  committed  to  gaol,  charged 
on  oath  "  with  suspicion  of  high  treason  in  counterfeiting  the 
current  money  of  this  kingdom,  viz.  shillings,"  &c.  The 
assizes  at  Durham  were  holden  on  the  8th  of  August;  so  that 
more  than  three  months  had  elapsed  between  the  commission 

of 
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of  the  offence  and  the  preferring  of  the  indictment.  But  the   Ch.  IV.  $31. 
judges,  at  a  conference,  unanimously  held  that  the  inform-  ^^"^o^  mattert. 
ation  and  proceeding  before  the  magistrate  was  the  com-  Michaelmas 
mencement  of  the  prosecution  within  the  meaning  of  the  ^^''• 
act;  and  that  the  variance  between  the  manner  of  laying 
the  offence  in  the  indictment  and  charging  it  in  the  commit- 
ment made  no  difference. 

Further  it  has  appeared,  that  in  respect  to  traitors  of  this  Ifttneue*. 
kind  there  is  not  the  same  necessityfor  two  witnesses  to  prove  j  vi^e72l 
the  treason  as  in  the  higher  species  of  that  oflence ;  but  they  1  MS.  Sum.  50. 
may  be  indicted,  tried,  convicted,  or  attainted  by  such  like  ^\  ^n.  k^M 
evidence,  and  in  such  manner  and  form,  as  felons  in  general;  c  11. 
except  that  they  are  entitled  to  a  peremptory  challenge  of 
thirty-five. 

Rewards  are  given  by  the  statutes  6  &  7  W.  3.  c.  17.  and     Reward. 
15  Geo.  2.  c.  28.  on  the  apprehension  and  conviction  of  ^^c^  i^tre  9,t 
coiners.  Iwg^. 

And  by  the  same  act  of  King  William,  s.  12.  coiners,  clip*  See  tit  Pardon, 
pers,  &c.  are  entided  to  a  pardon  on  discovery  and  conviction  **  *"'K*- 
of  two  other  offenders  of  the  same  description. 

It  remains  only  to  a^d,  that  the  legislature  have  made  Seizvre  ofhatt 
special  provision  for  the  suppression  of  base  coin,  and  for  the  ^^^,  ^^i^ 
production  of  it  in  evidence  against  ofienders  of  this  descrip-  ducHonof  them 
tion.  By  stat.  9  &  10  W.  3.  c.  21.  s.  1.  any  person  to  whom  9"^^^;  3 
any  silver  money;  and  by  stat.  13  Geo.  3.  c.  /I.  s.  1.  anyc.  21. 
person  to  whom  any  gold  money  shall  be  tendered,  which  shall  ^^  ^*  ^'  ^*  ^" 
be  diminished  otherwise  than  by  reasonable  wearing,  or  which 
from  the  appearance  of  it  he  shall  suspect  to  be  counterfeited, 
may  cut,  break,  or  deface  the  same:  but  if  the  same  shall 
afterwards  appear  to  have  been  lawful  money,  the  person 
who  cut,  &c.  shall  take  the  same  at  the  rate  it  was  coined 
for:  and  every  question  respecting  the  validity  of  such  coin 
shall  be  finally  determined  by  the  chief  magistrate  of  the 
place. 

By   stat.  8  &  9  W.  3.  c.  26.  and  the  11  Geo.  3.  c.  40.8&  9  W.  a 
and  the  37  Geo.  3.  c.  126.  s.  7.  before  mentioned,  houses  J'j^  ■•  ^'  axl 
and  other  places  may  be  searched  for  tools,  which  when  37  G.  3.  c  12& 
found,   together  with  all  false  coin,  shall  be  seized,  and^*^*^.*^*^** 
produced  in  evidence  ag^ainst  the  offenders,  and  afterwards  Ante,  s.  11. 16. 
destroyed.  *  ^* 

Relations    , 
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Ch.  IV.  $  32. 


Regulations  and  Offences  concerning  Bullion. 


\  32.  With  regard  to  bullion,  which  signifies  properly  either 

v^df^i*^'  srr  ^^  ^^  silver  in  the  mass,  and  is  here  intended  to  denote 
Plowd.  336.       those  metals  in  any  state  other  than  that  of  authenticated 

coin,  the  legislature  for  the  prevention  of  frauds  both  with 
respect  to  the  coin  and  to  plate  have  made  several  provi- 
sions* 
28  Ed.  1.  St  3.        By  the  stat.  98  Ed.  !•  st.  3.  c.  2(X  no  goldsmith  shall 
^'  make  any  vessel,  jewel,  or  any  other  thing  of  gold  or  silver, 

except  it  be  of  good  and  true  allay,  viz.  gold  not  worse  than 
the  touch  of  Paris,  and  silver  of  sterling  allay  or  better:  and 
that  the  latter  should  be  assayed  by  the  wardens  of  the  gold- 
smiths' company,  and  marked  with  the  leopard's  head;  and 
any  such  made  otherwise  may.  be  seia^d;  and  if  he  be 
attainted  of  the  fact,  he  shall  be  punished  by  imprisonment, 
and  ransom  at  the  king's  pleasure. 
Ante,  8. 1.  What  the  standard  of  sterling  gold  or  silver  coin  is  has 

V^^  ^91^'     ^^^^  before  shewn;  and  by  the  stat.  17  Ed.  4.  c.  1.  it  is 

provided,  that  no  goldsmith  shall  sell  any  gold  imder  the 

fineness  of  18  carats,  nor  silver  under  the  allay  of  sterling. 

4  H.  7*  c.  %       By  Stat.  4  H.  7.  c.  2.  all  silver  fined  or  parted  shall  be  made 

THaf  ^ei.^  ^  ®^  ^^  ^'***'  *^  ^^^^  ^^*^  ^^  penny-weight  of  allay  in  a  pound 

weight,  and  yet  be  as  good  or  better  than  sterling.  By  stat. 
18£Iiz.  c.  15.  18  Eliz.  c.  15.  goldsmiths'  wares  are  required  to  be  not  less 
^c^au* nlver^  fineness  than  22  carats  of  gold,  nor  of  silver  less  than 
11  oz-  2  (hot.      1 1  ounces  2  penny-weights.    By  stat.  8  W.  3.  c.  8.  after 

Standard  f^ sil-^^^  ^^^  ^^  March  1697,  no  person  shall  work  or  make  any 
t^rwoTM  11 02.  manufacture  of  silver,  less  in  fineness  than  11  ounces  and 
Wdwt.  10  penny-weights  of  fine  silver  in  every  pound  troy;  nor 

put  to  sale,  exchange,  or  sell  any  such  made  after  that  time, 

(unless  it  be  silver  wire  or  such  small  things  as  are  not 

capable  of  receiving  a  mark,)  until  such  time  as  the  same 

Wardens,  tfc     shall  be  marked  as  therein  described.  And  if  the  wardens 

>("n**'^       and  masters  of  the  said  mystery  mark  any  plate  for  good 

contrary  to  the  act,  they  shall  also  forfeit  the  value  of  the 

plate  so  deceitfully  marked,  to  be  recovered  in  like  manner. 

6  6. 1.1C.  11.  By  Stat.  6  Geo.  1.  c.  11.  s.  41.  reciting,  that  it  may  be 

AUtminttaoo      requisite   for    encouraging   the   several    manufactures    of 

ISTTf'^''^'    wrought  plate  to  continue  both  the  standard  of  plate  of 

uarr^WM^.     H  ounces    10  penny- weights,   and  also  the   standard  of 
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11  ounces  3  penny-weights  (a)  to  the  potind  troy,  enacts,  Ch.IV.j33. 
tJiat  from  the  1st  of  June  1720  all  sihrer  vessels  of  plate  or  Standard. 
manufactured  of  silver  shall  not  be  less  in  fineness  than  those 
respective  standards,  each  to  be  marked  with  distinguishing 
marks;  the  greater  standard  with  the  workman's  mark;  the 
mark  of  the  wardens  of  the  goldsmiths'  company,  and  with 
the  figure  of  a  lion's  head  erased,  and  the  figure  of  the  Bri- 
tannia; and  the  lesser  standard  with  the  workman's  mark, 
that  of  the  wardens  of  the  goldsmiths'  company,  and  with 
the  figure  of  a  lion  passant,  and  the  figure  of  a  leopard's 
head;* and  that  it  shall  not  be  lawful  to  make  any  manufac* 
tores  of  silver  of  a  coarser  allay  than  above  specified,  under  < 

the  penalties  and  forfeitures  prescribed  by  any  knvs  then  in 
force  concerning  wrought  plate. 

The  Stat*  12  Geo.  2*  c.  26.  reciting  several  prior  statutes  13  G.  2.  c.  26. 
for  regulating  the  standards  of  gold  and  silver  plate,  enacts,  ^J*^^^!^'^' 
^  that  after  the  28th  of  May  1739  no  goldsmith,  silversmith,  «/«ertMiref. 
or  other  person  making,  trading,  or  dealing  in  gold  or  silver 
wares,  within  England,  shall  work,  or  make,  or  cause,  &o. 
any  gold  vessel,  plate,  or  manufacture  of  gold  whatsoever 
less  in  fineness  than  22  carats  of  fine  gold  in  every  poimd 
weight  troy;  or  any  silver  vessel,  &c*  less  in  fineness  than 
11  ounces  2  penny-weights  of  fine  silver  in  every  pound 
troy;  nor  sell,  exchange,  or  expose  to  sale,  or  export  out  of 
this  kingdom  any  gold  or  silver  manufacture,  &c.  less  in 
fineness  than  such  respective  standards,  on  forfeiture  of  \0L 
for  every  such  offence,  one  moiety  to  the  king,  the  other  to 
any  informer  who  will  sue;  and  in  definult  of  payment  the 
Defendant  shall  be  committed  by  the  court  in  which  judg- 
ment shall  be  given  thereon  to  the  house  of  correction  for 
the  county,  &c.  where  convicted,  there  to  be  kept  to  hard 
labour  not  exceeding  six  months,  or  until  payment."  .  The 
act  contains  exceptions  of  certain  small  wares  particularly 
described.    By  s.  3.  ^^  Persons  (other  than  the  makers  or  Dealen^  ^e.  ex- 
workers  thereof)  dealing,  &c*  in  gold  or  silver  wares,  ex-  ^£^j!li^ 
porting,  selling,  or  exposing  to  sale  the  same  worse  than  the  ryofthe  maiar. 
respective  standards,  who  shall  within  fourteen  days  after 
notice  of  the  coarseness  thereof  discover  to  the  party  grieved^ 
or  to  the  master,  wardens,  or  clerk  of  any  of  the  companies  of 
goldsmiths  of  the  place  where  such  desder  resides,  the  name 
and  place  of  abode  of  the  maker  or  worker  thereof,  or  of  the 

(a)  For  this  last  standard  vide  stat  18  Eliz.  c.  15. 

person 
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Ziimitation  of 
prosecution. 


Ch.  IV:  {  32.  person  of  whom  such  dealer  really  bought  the  same,  and  shall 
Standard,  produce  him  if  living,  so  that  he  may  be  prosecuted;  and  if 
such  dealer  shall  give  material  evidence  against  such  person, 
and  the  judge  before  whom  the  trial  is  had  shall  under  his 
hand  on  the  record  certify  the  same,  and  also  that  there  did 
.  not  appear  any  g]:{>und  to  believe  that  such  dealer,  &c*  was 
privy  to  the  fraud ;  or  if  such  dealer  shall,  on  the  trial  of  any 
suit  or  prosecution  against  himself,  concerning  the  premises, 
prove  that  he  delivered  to  such  maker  or  worker  a  sufficient 
quantity  of  standard  gold  or  silver  to  make  the  said  wares, 
and  paid  a  reasonable  price  for  the  fashion  thereof,  or  paid 
the  hiaker  or  worker  or  other  person  a  market  price  for 
standard  gold  or  silver  of  that  weight,  besides  a  reasonable 
price  for  the  fashion  thereof;  then  such  dealer,  &c.  shall  be 
discharged  from  any  penalty  or  forfeiture  to  be  incurred  by 
this  act  for  exporting,  selling,  or  exposing  to  sal^  such  coarse 
gold  or  silver  wares,  and  from  any  action^suit,  or  prosecution 
for  the  same."  Provided  (s.  4.)  "  that  such  dealer,  &c. 
need  not  give  material  evidence,  or  produce  such  certificate 
as  aforesaid,  in  order  to  indemnify  himself  from  any  penalty 
or  forfeiture  under  this  act,  unless  such  trial  against  such 
maker,  worker,  or  other  person  of  whom  the  said  wares  were 
bought,  shall  be  had  within  four  terms  after  such  discoveiy 
made,  nor  unless  reasonable  notice  shall  be  given  to  such 
dealer,  &c.  of  the  time  of  such  trial." 
Marh.  By  s.  5. "  after  the  28th  of  May  1 739  no  goldsmith,  silver- 

%foniJ^  Mor^^^^^  ^^  Other  person  whatsoever  making  or  selling,  trading 
sHver  vaaret  or  dealing  in  gold  or  silver  wares,  shall  sell,  exchange,  or 
'o>ithout  tuih  expose  to  sale,  within  England,  any  gold  or  silver  manufac- 
ture whatsoever,  made  after  that  time,  or  export  the  same  out 
of  this  kingdom,  until  such  manufacture  of  gold  (being  of 
the  standard  of  22  carats  of  fine  gold  per  pound  troy)  and 
such  manufacture  of  silver  (being  of  the  standard  of  11 
ounces  2  penny-weights  of  fine  silver  per  pound  troy)  shall 
be  marked  with  the  mark  of  the  worker  or  maker ^  which  shall 
be  the  first  letters  of  his  christian  and  surname^  and  with  these 
marks  of  the  goldsmiths'  company  in  London,  viz.  the  ko-' 
pariTs  liead^  the  lion  passant^  and  a  disfmct  variable  murk  or  let' 
ter  to  denote  the  year  in  which  such  plate  shall  be  made;  or 
with  the  mark  of  the  xvorker  or  maker  ^  and  with  the  marks  of  the 
assayers  at  Tork^  Exeter^  Bristol^  Chester^  Norwich^  or  New^ 
castlc'itpon'Tyne ;  or  plate  (being  of  the  standard  of  1 1  ounces 

10  p^nny- 
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10  penny-weights  of  fine  silver  per  pound  troy)  with  the  Ch.  IV.  $  33. 
'Worker  or  maker* s  mark  as  aforesaid^  and  with  these  marks  o{  Standard  marh. 
the  said  company,  viz.  the  lion^s  head  erased,  the  figure  of  a 
Britamua,  and  the  said  mark  or  letter  to  denote  the  year  as 
aforesaid;  or  with  the  -worker  or  maker* s  mark,  and  the  marks 
of  one  of  the  said  cities  or  towns;  upon  pain  of  forfeiting  lOA, 
half  to  the  crown,  and  half  to  any  informer  who  will  sue; 
and  for  default  of  payment  the  offender  shall  be  committed 
by  the  court  in  which  judgment  shall  be  given  thereon  to  the 
house  of  correction  for  the  county,  &c.  where  convicted, 
diere  to  be  kept  to  hard  labour  not  exceeding  six  months,  or 
until  payment  be  made  of  the  said  forfeiture." 

By  s.  6*  certain  wares  by  reason  of  their  smallness  or  thin- 
ness are  excepted  from  being  marked. 

Vy  Stat.  24  Geo.  3.  c.  53.  s.  5.  (to  denote  the  payment  24  G.  3.  c.  53» 
of  a  certain  duty)  over  and  besides  the  other  legal  marks,  y^  ^„j-  ,„^^, 
there  is  required  on  the  same  manufactures,  when  sent  to  be 
assayed  and  marked,  the  mark  of  theking*s  head;  on  pain  of 
forfeiting  (by  s.  8.)  under  the  like  circumstances  as  are  before 
mentioned  in  the  former  act,  50/.,  to  be  recovered  and  dis* 
posed  of  as  aforesaid,  or  in  default  of  payment  to  be  commit- 
ted in  like  manner  to  the  house  of  correction,  not  exceeding 
one  year,  or  less  than  six  months,  or  until  payment,  and  also 
on  pain  of  forfeiting  the  gold  or  silver  manufacture  so  sold, 
exchan^d,  or  exposed  to  sale  without  such  mark,  one  moiety 
to  the  crown,  the  other  to  any  person  who  will  sue,  with  the 
like  exceptions  as  in  the  former  statute. 

The  Stat.  30  Geo.  3.  c.  31.  repeals  the.  exceptions  in  the  30  G.  3.  e.  31. 
two  last-mentioned  acts,  as  to  silver  wares,  and  enacts  others  i?<j^a//„  excet- 

in  lieu  thereof.  thiu  of  former  acu^  and  making  new  exceptions: 

Lastly,  By  the  stat.  38  Geo.  3.  c.  69.  s.  1.  it  is  enacted,  38  G.  3.  c.  69. 
"that  from  and  after  the  1st  of  October  1798,  it  shall  be^jjl^i^^ 
lawful  for  any  goldsmith  or  other  person  making,  tTzdrng,  or  manufactures^ 
dealing  in  gold  wares  in  Great  Britain,  to  work  or  make  any 
gold  vessel,  plate,  or  manufacture  of  gold  whatsoever  of  the 
standard  of  18  carats  of  fine  gold  in  every  pound  weight 
troy,  and  to  sell,  exchange,  or  expose  to  sale,  or  export 
the  same  out  of  the  kingdom."    By  s.  2.  "  After  the  said 
1st  of  October  1798,  no  person  shall  sell,  exchange,  or  ex- 
pose to  sale,  or  export  out  of  the  kingdom,  any  such  manu- 
facture of  gold  made  after  that  time,  until  marked  with  a 

crown 
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Ch.  IV.  $  33.  crown  and  the  figures  18,  instead  of  the  mark  of  the  1km 
Standard  fnarh,  passant,  on  forfeiture  of  10/.;  which  mark  is  (by  s.  3.)  to  be 

affixed  by  the  respective  companies  of  goldsmiths  in  London, 
Edinburgh,  Birmingham,  and  Sheffield,  and  by  the  wardens 
and  assayers  of  gold  at  York,  Exeter,  Bristol,  Chester,  Nor* 
wich,  and  Newcasde-upon-Tyne.''  By  s.  4  &  5.  this  is  not 
$o  prevent  the  making,  selling,  &c.  manufactures  of  gold  of 
the  standard  of  22  carats  directed  by  former  laws ;  but  not 
to  authorize  the  assaying  or  marking  with  the  mark  used  Be- 
fore the  act  any  gold  manufactures  of  lower  standard  than 
22  carats  per  pound  troy.  But  by  s.  6.  the  making  or  sell- 
ing of  any  manufacture  of  gold  after  the  said  first  of  October, 
not  duly  marked  with  one  of  the  marks  required  by  law  to 
denote  the  respective  standards,  is  subjected  to  a  forfeiture 
See  tit  Forgery  of  50/.  By  s*  7.  the  counterfeiting  of  any  of  the  assay  marks, 
'^^'  and  removing  them  from  one  piece  of  manufacture  to 
another,  or  selling,  &c«  the  article  with  such  forged  or  re- 
moved mark,  knowingly,  is  made  felony,  punishable  with 
transportation  for  seven  years*  By  s.  8.  all  the  powers,  re- 
gulations, forfeitures,  methods,  &c.  prescribed  by  the  act  of 
the  12  Geo.  2.  c.  26*  or  by  any  other  act  therein  referred 
to,  or  still  in  force,  are  made  applicable  with  respect  to 
manufactured  gold  of  the  standard  of  18  carats  thereby 
allowed,  except  where  otherwise  provided  for  expressly  by 
this  act* 

$  33.  Hence  it  appears,  that  by  the  stat.  28  Ed.  1.  st.  3.  c.  20. 

Hetuitqfthetta'^l  gQjj  manufactures  were  required  to  be  made  of  good  and 
Ante,  8. 1.         true  alloy,  that  is,  not  worse  than  the  touch  of  Paris.  By 

^^0*^  ^  *^  ^  **^^  ^^  ^^*  ^  ^'  ^*  8^^^  ^^  ^^^  ^°  ^^  manufactured  under 
l7  Ed.  4  c.  1.  the  fineness  of  18  carats  in  the  pound  troy,  which  was  in- 
FiV&l  Hale,  191.  creased  to  22  carats  by  stat.  18  Eliz.  c.  15.  and  so  continued 

by  the  stat.  12  Geo.  2.  c  26.  s.  1.  in  respect  of  all  goods 
manufactured  after  the  28th  of  May  1739.  But  by  the  stat. 
38  Geo.  3.  c.  69.  s.  1.  it  was  again  permitted  to  be  manu- 
factured at  the  lower  standard  of  18  carats  after  the  1st  of 
October  1798. 


h  for  gold       By  stat.  12  Geo.  2.  c.  26.  s.  5.  manufactured  gold  of  the 
^7*"^*  ^standard  of  22  carats  shall  have,  1.  the  worker  or  maker's 


Marht^ 
manu) 
22  earatt. 

mark,  viz.  the  first  letters  of  his  christian  and  surname; 
2.  the  marks  of  the  goldsmiths*  company  in  London,  viz. 

the 
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the  leopard's  head,  the  lion  passant,  and  a  distinct  variable  Ch.  IV.  $  33. 
mark  or  letter  to  denote  the  year  in  which  it  was  made:  or  Standard  marh. 
else  it  shall  have,  1.  the  worker  or  maker's  mark,  together 
with,  2.  the  marks  of  the  assayers  at  York,  and  other  places 
named,  (i.  e,  respectively,  according  to  the  party's  place  of 
residence).    By  the  stat.  38  Geo.  3.  c«  69*  s.  1.  xxxanxibLZ' Of  l^  caratt. 
tured  gold  of  the  standard  of  18  carats  shall  be  marked  with 
a  crown  and  the  figures  18  instead  of  the  lion  passant,  to  be 
affixed  by  the  respective  companies  of  goldsmiths  in  London, 
Edinburgh,  Birmingham,  and  Sheffield,  and  by  the  wardens  vide  post, 
and  assayers,  &c.  at  York,  Exeter,  &c. 

By  statutes  28  Ed.  1  st.  3.  c.  20.  and  17  Ed.  4.  c.  U  Silver  standard 
silver  manufactures  were  to  be  of  true  sterling  allay  or  better,  *'^  '"^* 
the  value  of  which  has  been  noticed  before.  By  stat.  4  H.  7.  Ante,  s.  l. 
c.  2.  the  silver  was  to  be  made  fine  enough  to  bear  12  penny- ^'j^  q  2.  c^ia 
weights  of  allay  per  pound  weight.  By  the  stat.  18  Eliz.  c.  15.  l  Hale,  644. 
the  standard  was  settled  at  11  ounces  2  penny-weights  to  the  11  o^.  2  dwt. 
pound  troy.    This  by  stat.  8  W.  3.  c.  8.  was  raised  to  u  P^  po«»^  fray- 
ounces  10  penn)'-weights  in  respect  of  goods  manufactured  11  oz.  10  dvtt. 
after  the  25th  of  March  1697.    But  the  stat.  6  Geo.  1.  c.  11. 
8.  41.  confirmed  by  the  stat.  12  Geo.  2.  c.  26.  s.  5.  ratified 
both  the  standards  again  under  distinguishing  marks,  the  one 
from  the  1st  of  June  1720,  the  other  from  the  1st  of  Octo- 
ber 1798,  as  after-mentioned.  Silver  manufactures  of  ster- -^a^^*-  Sterling. 
ling  allay  were  by  the  stat.  28  Ed.  1.  st.  3«  c.  20.  to  be 
assayed  by  the  wardens  of  the  goldsmiths'  company,  and 
marked  with  the  leopard's  head.    The  marks  were  after- 
wards varied  on  the  change  of  the  standard  by  the  stat. 
8  W.  3.  c.  8.,  and  distinguishing  marks  given  by  the  stat. 
6  Geo.  1.  c.  11.  s.  41.  upon  establishing  the  two  different 
standards  before  mentioned.    The  marks  in  use  since  the 
28th  of  May  1739  are  fixed  by  the  stat.  12  Geo.  2.  c.  26.  to 
be,  for  manufactured  silver  of  the  standard  of  11  oz.  2  dwt.  11  oz,  2  dv»t. 
per  pound  troy,  the  same  marks  as  are  before  set  by  the  same  "^P*^* 
statute  for  manufactured  gold  of  22  carats.    And  for  ma- 
nufactured silver  of  the  standard  of  11  oz.  10  dwt.  the  11  os.  10  </wf. 
worker  or  maker's  mark  as  aforesaid,  and  these  marks  of  the 
goldsmiths'  company  in  London,  viz.  the  lion's  head  erased, 
the  figure  of  Britannia,  and  a  distinct  variable  mark  or  letter 
to  denote  the  year  in  which  it  was  made;  or  else  with  the 
worker  or  maker's  mark,  and  the  marks  of  the  assayers  at 
York,  Exeter,  &c. 

Cc  In 
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Ch.  IV.  J  33.  In  addition  to  the  marks  above  mentioned,  there  is  another 
Standard  marh,  mark  common  both  to  gold  and  silver  manufactures  of 
Gold  and  silver  whateVer  Standard,  namely,  the  mark  of  the  king's  head ; 

24  G^S^c.^r^'  ^'^^^^^  ^y  ®^*"  ^  ^^^"  ^*  ^*  ^^*  "  required  in  all  instances 
8. 5.  where  other  marks  are  necessary,  to  denote  the  payment  of 

a  certain  duty. 

}  34.  The  principal  oflFences  created  by  these  statutes  are  the 

2/r<?»j^«  and      niaking,  working,  putting  to  sale,  exchanging,  selling,  or 

exporting  any  gold  or  silver  manufactures  of  less  fineness 
than  the  standards  respectively  fixed  at  the  time  by  the  several 
acts.  Besides  the  particular  penalties  and  forfeitures  inflicted 
on  the  delinquents,  or  in  default  of  payment  the  commit* 
ment  to  the  house  of  correction,  it  is  to  be  remembered  that 

Rex  V.  Jack«)n,the  stat.  28  Ed.  1.  st.  3.  c.  20.  is  still  in  force,  which  sub- 
'  jects  them  to  a  discretionary  fine  and  imprisonment:  and 
though  the  description  of  the  offence  therein  is  not  so  large  as 
in  the  subsequent  statutes,  yet  the  penalty  of  it  seems  virtually 
to  be  adopted  in  the  latter  by  general  words  of  reference  to 
former  laws.    Besides  which,  I  conceive  that  offenders  of 

rii«  tit  Cheats,  this  description  fraudulently  affixing  public  and  authentic 

marks  on  goods  of  a  value  inferior  to  such  tokens  are  liable 
to  suffer  at  common  law  upon  an  indictment  for  a  cheat. 

Fabtan'8  case^       Joseph  Fabian  a  working  goldsmith  was  indicted  for  falsi- 

Kc?3S?^'  fying  plate,  by  putting  in  too  much  allay,  and  then  corrupt- 
ing one  of  the  assay  master's  servants  to  help  him  to  the 
proper  marks,  with  which  he  stamped  his  plate;  and  being 
convicted  was  fined  100/.  and  adjudged  to  stand  three  times 
in  the  pillory;  and  was  also  forejudged  of  his  trade  that  he 
should  not  use  that  trade  again  as  a  master  workman.  Such 
a  judgment  must  have  been  at  common  law. 

Vide  tit  For-         '  h^cvt  in  another  place  mentioned  the  offence  of  forging 

gcry,  sumps,    ^g  marks  on  bullion  or  wrought  plate. 

S  S5m  2.  Counterfeiting  Bullion^ 

Cmtnterfcit  The  Counterfeiting  of  bullion  in  the  mass  is  also  provided 

BullUm-  against,  with  a  view  to  discourage  false  coining  as  well  as 

private  impositions. 

c  le^ma^e  per-      ^^  ^^^  8  &  9  W.  3.  c.  26.  ♦*  If  any  person  whatsoever 

petnal  by  r  Ann.  after  the  15th  of  May  1697  shall  blanch  copper  for  sale,  or 

^25.  8.  3.  ^^  jjjjj^  blanched  copper  with  silver,  or  knowingly  buy  or  Sell  or 

for  taie,  or  mix-oS^T  to  salc  blauched  coppcr alone,  or  mixed  with  silver;  or 

ingitvtitk4Uver,  -  shall 
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sball  knowingly  and  fraudulently  buy  or  sell  or  offer  to  iide  Ch.  IV.  $  35. 
any  malleable  composition^  or  mixture  of  metals  or  minerals,  Cowaafeit  Bui" 
which  shall  be  heavier  than  silver,  and  look  and  touch  and 


wear  like  standard  gold,  but  be  manifestly  ivorse  than  stand- «»'V;:«''j?»*'^^'"^»   . 
ards  every  such  person  shall  be  guilty  of  felony,  and  being  ^(^^;f^'X /I'e; 
thereof  convicted  or  attainted  shall  suffer  death."  By  s.  7.  or  any  compoti- 
the  corruption  of  blood  is  saved;  and  by  s.  9.  the  prosecu-''^     '^ 
tion  must  be   commenced   within  three   months  after  the 
offence  committed. 

3.  Exportation  of  Bullion*  J  36. 

At  former  periods  the  exportation  of  bullion  has  been  Exportation  oj 
prohibited  by  various  statutes;  but  these  having  been  found  ^  n^wk.  ch.  la 
flready  inconvenient  to  commerce,  the  stat.  15  Car.  2.  c.  7*  ^.  6. 
s«  12.  provides,  that  any  person  may  export  any  foreign  coin  J5  ^J'  2,  ^.'7. 
or  bullion  duty  free,  first  making  an  entry  thereof  in  the 
custom-house.  But  it  having  been  found  that,  under  colour 
of  this  regulation,  English  money  or  wrought  plate  had  been 
melted  down  into  the  form  of  foreign  coin,  or  bullion,  for 
the  purpose  of  exportation,  the  stat.  6  &  7  W.  3.  c.  17.  s.  3. 6  &  7  W.  3. 
enacts,  that  none  shall  cast  or  make  ingots,  or  bars  of  silver,  /'  of],  «■  bw 
in  imitation  of  Spanish  bars  or  ingots  of  silver,  nor  stamp  any  matk  in  imita* 
mark  or  impression  upon  any  ingot  or  bar  in  likeness  of  the  ^fj^^^i^* 
Spanish  marks  or  impression,  on  pain  for  each  offence  of  for- 
feiting the  silver  so  cast,  and  500/.,  half  to  the  king,  and  half 
to  the  informer.    And  by  s.  5.  ^^  No  person  shall  transport  Bullion  exported 
or  cause  to  be  transported  out  of  England  into  parts  beyond  ^'*^^*'^''*^' 
the  seas  any  molten  silver,  but  only  such  as  shall  be  marked 
or  stamped  iit  goldsmiths'  hall,  &c.  nor  without  a  certificate 
under  the  hands  of  one  of  the  wardens  of  the  goldsmiths' 
company,  that  oath  has  been  made  by  the  owner  or  owners 
thereof^  and  likewise  by  one  credible  witness,  that  the  same 
is  lawful  silver;  and  that  no  part  thereof  was  (before  the 
same  waa  molten)  the  current  coin  of  this  realm,  nor  clip- 
pings thereof,  nor  plate  wrought  within  this  kingdom,"  &c. 
And  by  s.  6.  ^^  Any  custom-house  officer  may  seize  any 
molten  silver  put  on  board  any  vessel  without  such  mark 
or  stamp  and  certificate."    By  s.  13.  of  the  same  act,  ^^  ^^^  if  doukt  ariee^ 
case  of  any  seizure  of  any  bullion  shipped  to  be  exported,  lii^oofUf  on  tMe 
any  doubts  shall  arise  whetherthe  same  be  English  or  foreign, 
the  proof  shall  lie  iqion  the  owner,  claimer,  or  exporter,  that 
the  same  is,i6reigp  bullion,  and  has  not  been  melted  down 

in 
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Ch.  IV.  $  36.  in  Kngland,"  Sec*  And  by  s.  14.  *^  if  any  person  shall  enter 
Exportation,    q,.  gjjjp  ^^y  bullion  allowed  by  the  act  to  be  exported,  other 
than  in  the  name  of  the  true  owner,  proprietor,  or  importer, 
the  exporter  shall  forfeit  the  same  or  the  itdl  value  thereof, 
half  to  the  king,  and  half  to  the  person  seizing  or  discover- 
r  &  8  W.  3.       ing.**  Also  by  stat.  7  &  8  W.  3.  c.  19.  s.  6.  "  no  person 
Certi/kate  frotn  ^^^^  ship  or  cause  to  be  shipped  any  molten  silver  orbulHon 
the  Lord  tnqyor    whatsoever,  in  any  form,  unless  a  certificate  be  first  obtained 
flwwTne/f.     from  the  court  of  the  lord  mayor  and  aldermen  of  London; 
oath  having  been  made  before  the  court  by  the  owners  and 
two  witnesses,  that  the  same  was  and  is  foreign  bullion,  and 
that  no  part  thereof  was  the  coin  of  this  realm,  or  die  dip- 
pings  thereof,  nor  plate  wrought  within  this  kingdom,"  &c«; 
**'  which  oath  the  said  court  shall  circumstantially  certify  to 
the  commissioners  of  the  customs  before  any  cocket  shall 
be  granted  for  shipping  the  same,  on  pain  to  the  owner  of 
loss  of  the  goods  and  forfeiting  double  the  value ;  to  the 
captain  the  forfeiture  of  200/.,  and  if  in  the  king^s  service, 
the  loss  of  command ;  to  the  cocket  officer  200/.,  and  incapa- 
city to  hold  any  office." 

^  3^,  4*  Sak  of  BtiUian* 

*  Sah  ofMlion.        The  exportation  of  gold  or  silver  manufactures  under  the 
^  ^7  ^r  ^       standard  allay  allowed  by  law,  has  been  just  noticed. 
Brokers  prohibit-     By  s.  7.  of  St.  6  &  7  W.  3.  c.  17. "  If  any  broker,  not  being 
ed  from  buying  or  ^  trading  goldsmith  or  refiner  ef  silver,  shall  buy  or  sell  any 
**  bullion  or  molten  silver,  he  shall  suffer  imprisonment  for 

six  months  without  bail."  This  regulation  was  probably  in- 
tended to  prevent  gambling  speculations  which  might  en- 
hance the  price  of  the  precious  metals. 

X  <2Q^  5.  Aa  to  the  Possession  of  Bullion  unaccounted  for* 

6&  7  w.  3.  The  Stat.  6  &  7  W.  3.  c.  17.  s.  8.  lor  "  preventing  the 

c.  17.  s.  &  counterfeiting:  and  clippinc:  the  coin  of  this  kintrdom,^'  after 

I»er»om  having    .  .  ^  .  li-  j     .i.  •  u  * 

eilver  bullion  imposmg  certam  penalties  and  other  pumshment  on  persons 
found  in  their     sellinc:  or  paying  broad  silver  money,  or  motiey  undipped, 

potteMton  under   ^         °         ,..         .ir  •«_  r-i         ... 

certain  circum-  for  niore  than  it  is  coined  for;  or  casting  bars  of  silver  m  imi* 
9ttmce9  of  nupi-  tation  of  the  Spanish;  or  for  buying,  selling,  or  having  dip- 
uSicmentbe  P^ngs  or  filings;  and  after  prohibiting  the  exportation  of 
boandtof^oveit  buUion  except  it  be  properly  stamped,  and  subjecting  it- to 

to  be  lavful  bul'    •  .  •«•     i  •        j         j    •    i»«  ^»        •  •      _j  ^  r      i 

liony  on  pain  of  seizurc  if  shipped,  and  inflicting  impnsotiment  on  brokers 
*fx  monthi*  im-  trading  in  bullion ;  enacts  by  s.  8.  that  for  the  better  discovery 

pritQnmtnU  c 
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of  offenders  in  the  premises,  that  one  or  more  of  the  wardens  Ch.  IV.  $  39, 
of  the  goldsmiths'  company,  with  any  two  or  more  of  the  Pottttncn. 
court  of  assistants  of  the  said  con^any  within  the  bills  of 
mortality,  or  any  two  justices  of  the  peace  within  any  county, 
city,  or  town  corporate,  out  of  the  bills  of  mortality,  may 
enter  into  the  house,  room,  or  workshop  of  any  person  sus- 
pected of  buying  or  selling  unlawful  bullion,  and  search  for 
the  same ;  and  in  case  the  occupier  of  such  house,  &c.  shall 
refuse  to  permit  the  said  warden  and  assistants,  or  justices,  to 
make  such  search  as  aforesaid,  they  may,  with  the  assistance 
of  a  constable,  break  open  any  door,  box,  &c.  in  order  to 
search  for  such  bullion;  and  in  case  of  finding  any  such, 
shall  seize  as  well  the  same  as  the  person^and  persons  in 
whose  possession  it  shall  be  found;  and  the  said  wardens, 
assistants,  and  constables  shall  bring  the  parties  before  the 
next  justice  of  the  peace,  who  shall,  upon  oath  made  of  such 
finding  (which  justice  within  the  bills  of  mortality,  and  the 
said  two  justices  without  the  said  bills  of  mortality,  shall  and 
2nay  examine  the  person  so  brought  before  him,  or  found  by 
them  respectively,  upon  oath,  whether  the  bullion  so  found 
be  lawful  silver,  and  whether  the  same  were  not  (before  the 
melting  thereof)  the  current  coin  of  this  kingdom,  or  clip* 
pings  thereof;  and  in  case  the  person  so  examined  shall  not 
prove  by  their  oath,  or  by  the  oath  of  one  credible  witness, 
before  the  said  justice  and  justices  respectively,  that  the 
bullion  so  found  is  lawful  silver,  and  that  the  same  was  not,  ^ 
before  the  melting  thereof,  the  current  coin  of  this  realm, 
nor  clippings  thereof,  then  the  said  justice  or  justices  re- 
spectively shall  commit  the  person  i^  examined  to  prison, 
and  shall  secure  the  bullion  so  found,  and  shall  likewise  oblige 
the  persons  that  can  give  any  evidence  concerning  the  same 
to  enter  into  recognizance  to  prosecute  the  said  offender  and 
offenders;  and  in  case  such  offender  and  offenders,  in  whose 
possession  such  unlawful  bullion  shall  be  found,  shall  not, 
upon  their  triald  on  an  indictment  for  melting  the  current 
silver  coin  of  this  realm,  prove  by  the  oath  of  one  credible 
witness  at  the  least,  the  bullion  so  found  to  be  lawful  silver, 
and  that  the  same  was  not  the  current  coin  of  this  realm, 
nor  clippings  thereof,  then,  and  for  want  of  such  proof,  such 
offender  shall  be  found  guilty  of  the  offence  contained  in  such 
indictment,  and  shall  suffer  imprisonment  for  the  space  of 
six  months,  without  bail  or  mainprize." 


«     198 


CHAP.  V. 


OF  HOMICIDE. 


The  several  Kinds  and  respective  Punishments 
thereof,  -  -  -  -         J  1. 

1.  Felonious* 

1.  Murder.  $  2.    Clergy*  -            «         \^. 

2.  Manslaughter*          -  «            •            $  4- 

3.  Suicide.             -             •  •             -       $  5. 

2.  justifiable  or  esccusMe.  -            -            ^6* 

1.  yustijfiable  ex  necessitate,  i.  In  Advancement 
of  Justice,  ii.  In  Execution  of  Justice,  iii.  In 
defence  of  Person  or  Property,  iv.  On  a  fatal 
Necessity.  -  •  •  §  7". 

2.  Excusabkm  i.  Upon  Chancemedley.  iL  By 
'Misadventure.         -  *  -  $  9",  8« 

What  Verdict  may  be  found  in  these  Cases. 

$  6,  7  &  8. 

The  several  Classes  of  Cases  referable  to  the  above* 
mentioned  Heads.  -  -  -         ^  9. 

I.  Homicide  from  Malice  aforethought  express, 
where  the  deliberate  Purpose  of  the  Perpetrator 
was  to  deprive  anot/ier  of  Life^  or  do  him  some 
great  bodily  Harm.  -  -  }  10. 

1.  From  a  particular  Malice  to  the  Deceased*         $  11. 
Evidence  of  it. 

Malice  by  Implication  of  Law  arises  from  the  Act 
of  killing:  Circumstances  of  Justification,  £x« 
cuse,  or  Extenuation,  to  be  proved  by  Prisoner. 

$12. 
Circum* 
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Circumstances  which  might  otherwise  rebut  such 
Presumption  no  Answer  to  Proof  of  express 
Malice.    Duelling.    Poisoning.  -         (12. 

Actual  Force  will  excuse  killing,  but  not  moral' 
Force,  such  as  Threats,  ib* 

Manner  of  Death,  however  various,  not  ma- 
terial;  if  by  Malice,  Murder  in  all;  if  only 
by  culpable  negligence,  Manslaughter.  But 
Malice  must  be  of  corporal  Damage  to  the 
Party  to  make  Murder.  Exposing  sick  Per- 
sons, or  Infants.  Neglecting  and  ill-treating 
Infant  Apprentices.  •  -  $  13. 

Against  whom  Malice  may  bedirected.        -        $  14. 

Against  all  in  the  King's  Peace.  Against  alien 
Enemy,  except  in  War:  or  attainted  Felon.  But 
not  against  Child  in  ventre  sa  mere.  ib. 

Malice  maybe  exerted  against  one  in  his  Absence, 
or  by  his  own  command,  ib. 

Concealment  of  Death  Evidence  of  Murder  of 
Bastard  hy  stat.  21  Jac.  1.  c.  27.         •        $  15. 

What  is  sufficient  Evidence  of  Disclosure  to  take 
the  Case  out  of  the  Statute,  ib. 

Malice  against  a  Man's  own  Life;  Felo  dese.  $  16. 

2.  Homicide  ftam  a  particular  Malice  to  one,  which  fails 
by  Mistake  or  Accident  upon  another.  -        §  IT. 

The  Act  done  folllows  the  Nature  of  the  Act  in- 
tended.    Mistaking  one  Persoif  for  another.   Of- 
fering Poison  to  one  who  innocently  gives  it 
to  another.    KiDing  a  Wotoan  by  Practices  in- 
1^  tended  to  procure  Abortion.     Killing  one's  self 

by  an  Act  directed  against  another.  If  the  in- 
tended Act  would  have  been  only  Manslaughter, 
the  Act  done  will  be  no  more.  ib. 

3.  Homicide  from  a  general  Malice  or  depraved  Ltctina" 
tion  to  Mischief  fall  where  it  may*  -  '  §  18. 

The  Act  must  be  unlawful,  attended  with  proba- 
ble Danger,  and  done  with  mischievous  Intent 
to  hurt,  to  make  Murder,  ib* 

If  done  deliberately.  Malice  is  presumed.  Riding 
unruly  Horse  into  a  Crowd.    Throwing  Stones 

into 
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into  a  Street.  If  the  Act  only  done  incautiously^. 
Manslaughter.  Resolution  to  oppose  all  Oppo- 
sition in  committing  Trespass,  Murder.       $  18. 

«  II.  Homicide  from  Transport  of  Passion^  or  Heat  of 

Blood.  -  -  -  -         J  19. 

Upon  what  Principle  the  Offence  is  extenuated. 
Not  where  express  Evidence  of  Malice,  ib. 

1.  What  a  sufficient  Provocation  to  extenuate  the  Homi* 
cide.  -..--§  20. 

Not  Words,  nor  Gestures,  nor  Threats,  without  an 
Act;  but  personal  Assaults,  especially  if  with 
Circumstances  of  Violence  or  Indignity,.are  suf- 
ficient. So  are  injurious  Restraints  of  Liberty. 
So  the  detection  of  an  Adulterer,  ib. 

But  not  even  Assaults,  if  trivial,  and  crueUy  re- 
venged.        .  -  -  -  J  21. 

Still  less,  smaller  Provocations,  if  dangerous  Wea^ 
pons  used,  or  any  Excess  in  the  Manner;  such 
as  Trespasses  on  Property,  petty  Thefts,  fitt- 
ing between  Children.  -  •         ^  22. 

Result  of  the  Cases  on  extenuating  Provocations. 

$23. 

No  Provocation  will  avail  if  sought;  or  if  die  Act 
be  done  on  old  Grudge,  ib. 

2.  Haw  far  Heat  of  Blood  is  an  Extenuation  of  Homicide 
independent  of  reasonable  Provocation.         -        $  24. 

On  mutual  Combat,  on  sudden  Occasion,  and  equal 
Terms,  without  Malice;  but  not  on  deliberate 
Duelling;  the  Seconds  equally  guilty,  ib. 

Combat  n^ust  be  equal  to  extenuate  Homicide.  (  25. 

Aliter  if  A-ssault  with  deadly  Weapon  before  Ad- 
versary prepared,  or  if  several  attack  one.  ib. 

But  sufficient  if  Combat  equal  at  the  Onsety  to  re- 
duce Offence  to  Manslaughter.  -  (  26. 

Same  Rules  I4>ply  where  Blow  intended  for  one 
falls  by  Mistake  or  Accident  on  another  in  the 
Contest.         -  -  -  -  §  27. 

3.  What  Cases  of  this  Sort  are  affected  by  the  Statute  of 
Stabbing.     1  Jac.  1.  c*  8.  «  -  $  28* 

The 
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The  statute  Oftl)^'  dedari^eory  of  die  common  Law* 
'  ib* '  Msiliee  necessary  to  bring  a  Case  within  it. 

S  28  &  29. 
L  It  extends  not  to  Aiders  and  Abettors.  $  29. 

ii.  What  a  ^UA  or  Thrust,    iii.  Any  Person  armed 
in  aid  of  the  I^arty  killed  at  the  Time  takes  the 
Case  but  of  the  Statute,    iv.  So  if  die  Par^  be 
armed  at  any  Time  of  the  Affbiy  before  the  mortal 
Stroke*    v.  What  a  Weapon  drawn,   vi.  A  Blow 
given  at  any  Time  before  the  niortal  Stroke  ts&es 
.    die  Case  out  of  the  Statute,  ib.    ' 
4.  Hcnv  long  the  Law  VfiUaUotvfor  the  Bhod continuing 
heated  under  the  Circumstances^  and  what  is  Evidence 
of  its  honing  cookd.  *  *  $  *^^* 

Lengtb  of  Time  between  Provocation  and  mortal 
Stroke..  Manner  of  Death.  Ot^er  intervening 
Discourse,  Amusement,  or  other  Circum- 
stances. Deliberation.  Less  Allowance  to  be 
made  for  Excess  pf  Retaliation  in  Proportion  to 
the  Length  of  Time  intervening.  Former,  Pro- 
vocation no  ExGUQC  against  express  Malice  at 
the  Time.  ib. 

IIL  Homicide  in  the  Prosecution  of  an  Act  or  Pur- 
pose unlawful  in  itself ^  wherein  Death  ensues 
collaterally  to  or  beside  the  principal  Intent.     }  3 1 . 

1 .  Where  the  Act  on  which  Death  ensues  is  malum  in  se.  ib. 
If  Felony,  MUrder:  if  Trespass,  Manslaughter. 

Stat,  de  Malefactoribus  in  P^rcis,  21   Ed.   1. 

justifies  killing  b^r*Steaki*s,  extended  by  Stat. 

3  &  4  W.  &  M.  C4  10.  Aid  4  8c  5  W.  &  M. 

c«  2d.  ib. 
Unlawful   Intent  of  bodily   Harm,  but  not    of 

Death;  Murder,  or  Manslaughter,  according  to 

Circumstances.  -  -  §  32 

If  withont  such  Intent,  Manslaughter,  ib. 
Confederacy  to  do   unlawful  Acts  implicates  all 

concerned.    Minder,  if  Death  ensue  in  forcible 

Prosecution  of  them:  aliter,  if  the  killing  were 

D  d  accidental, 
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accidental,  withoat  relation  to  the  principal  De- 
sign* In  smugg^g:  in  resisting  a  Distress.  }  33* 
To  affect  all  the  Confederates,  the  killing  must 
be  during  actual  Strife  or  abetting  of  alL    ^34. 
Entrf  upon  Claim  of  I'itle  by  ForRe.  i6. 
2.  Where  Death  ensues^  an  Act  mahan  fir  Milium.  $35. 
.  Shooting  at  Game  and  arocidentdly  killing  a  Per- 
son, Miaadventure.  iif 

IV.  Homicide  from  Lr^mjpriety^  N^S^ig^^^j  or  Ac- 
cidentj  in  the  Proeecuihn  of  an  Act  lawful  in  itself 
or  intended  as  a  Sport  or  Recreation.  (  36. 

Distinction  between  Acts  of  Impropriety,  Neg^* 
gence,  and  Accident*  ib. 
U  To  make  Misadoenture^  the  Act  intended  fnust  be  kav^ 
fuly  and  done  without  Intention  of  bodsfy  Harm,  and 
with  proper  Caution*  ib. 

Correction  in  fbro  domestico.  -  §  ST* 

Accidents  in  the  Pursuit  of  common  Occupa- 
tions. -  -  \SB. 

Workmen  dirowing  Rubbish.  Driving  Carriages* 
Overioading  Boats,  or  Stage  Coaches,  ib. 

Administering  Medicine  ignorandy.  ib. 

Wilful  Neglect  to  provide  ag^nst  probable  Mis- 
chief, as  in  keeping  mischievous  Animals.    $  3^ 

Want  of  due  Caudon  in  using  dangerous  Instru- 
ments, Sec  Manslaughter.  But  the  utmost 
possible  Precaution  not  reqiured.  $  40. 

2.  Distinct  Consideration  of  Homicide  at  SportSyf^c.  $41. 

If  Sport  innocent  and  allowable,  and  Death  acci- 
dentally happen,  Misadventure.  If  unlawful  or 
dangerous,  Manslaughter.  Manly  Sports,  though 
with  some  Risk,  allowable,  if  usual  Caution 
taken.  Playing  with  Foils,  Cudgels,  &C 
Shoodng  at  Game  or  Butts,  ib. 

But  Death  at  Prize-fightings,  Cock-fightings,  &c 
Manslaughter,  though  unintentionaL  $  4^ 

Conclusion.  -  .  ^43. 

V.  Homicide 
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V.  Hamiiide  from  Necessity  in  Defence  of  a  Marias 

own  Person  or  Property  ^  or  of  the  Persons  or 

Property  of  others.  -  -  i  44. 

1.  What  Attacks  it  is  jtmtifaUe  to  rtMt  by  Death  (f 
Assailant* 

Attacks  of  PetoM  endeavouring  bjr  Vkdence  or 
•  Surprise  to  commit  a  known  Felony*  Par^  may 
pursue  the  Pelon  till  out  of  Danger.  But  a  bare 
Fear  of  such  Offence  not  sufficient  to  justify 
killing  in  Prevention:  nor  Commission  of  a  Tres- 
pass. Stat*  d4  H*  8*  c«  5«  justifying  the  killing 
of  Robbers,  Murderers,  and  Bursars,  made  in 
Affirmance  of  common  Law.  ib. 
.  Distinction  as  to  Felonies  without  Force  or  Atro* 
city,  such  as  picking  Pockets:  there  killing  in 
Prevention  not  justified.         «  -        i  45« 

KilUng  by  Mistake,  on  reasonable  Ground  for  im- 
puting felonious  Intent;  Manslaughter  or  Mis- 
adventure according  to  Circumstances.       ^  46. 

Mistaking  Bailiff  for  Thief;  one  Person  in  a 
Mob  for  another  dressed  like  him;  a  Servant 
concealed  in  the  Night  for  a  Housebreaker;  a 
Man  for  a  Deer  trespassing;  a  Commander  trying 
the  Vigilance  of  a  Sentinel  for  an  Enemy.    /A 

Questions  concerning  Apparency  of  Intent  to 
commit  such  Felony  as  justifies  killing  in  Pre- 
vention. *  •  •  -        §  47. 

Throwing  a  Bottle  at  the  Head  of  another  with 
great  Violence.  Distinction  between  such  Cases 
and  Cases  of  Combat  on  equal  Terms.  Where 
first  Attack  was  with  plain  Intent  only  to  chas- 
tise for  Misbehaviour,  killing  thereon  Man- 
slaughter.   sb» 

Party  justifying  killing  another  on  Necessity  must 
be  wholly  without  Fault.  -  $  48. 

Not  like  killing  on  Entry  under  Claim  of  Title; 
nor  OQ  meeting  one,  though  accidentally,  against 
whom  he  had  ill  Blood.  Nor  if  he  had  first 
made  a  felonious  Attack  on  the  other  without 
lawful  Provocation,  though  afterwards  willing 
to  retreat,    ii* 

Case  of  Officers  of  Justice.        -       (  49.  8c  Post; 

2«  VTJ^t 
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%  Where  kit&ng  another  in  Seff^-dejehce  U  mfy  excu9^k. 

.    $5a 

Where  Necessity  in  Part  created  by  the  Person's 

own  Fault,    /ft. 

Homicide,  ^'  upon  ChancemeJley  in  Self-defence," 

is  properly  when  Death  ensues  from  Combat  on 

sudden  Quarrel.    Induces  Forfeiture  of  Goods, 

"but  Pardon  and  Restitution  of  course,    ib. 

To  reduce  the  Crime  to' Self-defence  upon  Chance- 

medley,  the    Party  must  decline   the    Combat 

before  a  mortal  Stroke,  and  afterwards  kill  his 

Adversary  through  Necessity  to  avoid  Death. 

§51. 
Difference  between  that  and  IVfanslauditer.    ib* 
Distinction  between  Self-defence  ana  Misadven- 
ture,  where  Death  happens  by  Accident  in  a 
Combat.  -  -  '-  -        §  *2. 

No  Distinction  as  to  first  Assault  in  Cases  of  Com- 
bat by  Consent.  -  -  •        $  ^^ 
'To  make  Chancemedley,  the  first  Assault  must 
'  not  be  upon  Malice.               -  -         §  ^4% 
'  How  far  Retreat  will  avail  in  premeditated  Duel- 
ling, or  on  a  sudden  Combat,  or  after  a  feloni- 
ous Assault  without  Provocafion.    ib. 
There  must  be  a  Necessity  in  Fact  to  excuse  the 
killing  purposely  in  any  Case.    What  is  Evi* 
dence  of  it.               -               -  *        $  ^^* 
.  Killing  another 'who  was  holding  him  down  and 
beating  him,  not  so;  but  Manslaughter.     But 
where  the  Blow  or  Instrument  was  not  probably 
calculated  to  kill,  and  was  lawfully  exerted  in 
Self-defence,  though.no  Danger  of  Death  at 
the  Time,  Qu.  the  Case  may  amount  only  to 
Misadventure?    ib* 
Homicide  in  defence  of  Property,  distinguishable 
J       on  what  Grounds.              -              -  $  56. 
*   '              More  Latitude  allowed  in  defence  of  a  Man's 
own  Holise.    ib» 

3*  By  whom  such  jftistification  or  Excuse  may  be  urged. 

§S7. 

All  present  may  justify  killing  to  prevent  Felony 

intended,  and  not  otherwise  to  be  prevented,  ib. 

Interfering 


.     :.    bteirfmsg  iii<i]|utiifd  Combats  or  tudden  Afirayft 

between  others        -  •  -  i  58. 

JPrecautions  tp  b^  adopted*.  Qu.  The  Difference 

between  the  Case  of  a  Friend,  Relation,  or  Ser- 

•  vaot,  wd  11  mere  tK^iuigci*  interferiilg.  If  the 
intent  be  to  preserve  the  Peace,  and  due  Notice 
given,  the  killing  may  be  justifiable ;  aliter,  if 
to  take  Part  .with  either  Side;  for  thtn  the  De- 
gree of  Guilt  depends  on  the  Circumstances. 
But  the  'Guilt  of  the  -Aider  may  still  be  less 
than,  that  of  the  Principal,  if  the  former  acted 
on  a  sudden  witfiout  Malice,  ib. 

-     Where  the  party  interf^sring  Is  killed.  $  59. 

4.  How  for  the  Necessity  extends*'  -  $  60. 

In  iio  Case  MriS  the  killing  of  anodier  tie  justified 

or  excused  beyond  the  actual  Continuance   of 

i  •      *        ^^  Necessity  which  gav6  Rise  to  it:    but  in 

f  '    "   '    sotte  Cases  AIl6^luice  will  be  made  for  the 

7     '  Blood  being  heated  on  the  Occasion,  ib. 

•   Snitfecessity  induced  by  maUml  Misfortune.  $  61. 

Killing  an  innocent  Person  for  Self-preservation 

will  excuse  rather  than  justify.    But  in  no  Case 

•  if  the  Act  be  done  under  the  Infiuence  of  a 

Threat  of  future  Mischief,  ib. 

VI.  Homicide  in  the  Advancement  or  Execution  of 

the  Laws.  -  -  -  §  62. 

•  Introduction,  ib.    Trial  by  Battle*  ib. 

General  Principles.   •  -  -  -  $  63. 

Persons  authorised  to  arrest,  or  otherwise  to  ad- 
vance Justice,  and  using  proper  Means,  are  jus- 
'  tified  in  killing  such  as  resist,  if  necessary.  And 
if  killed  by  others  in  so  doing.  Murder  in  all 
concerned.  There  must  be  a  legal  Authority  to 
j  do  the  Act,  otherwise  Manslaughter,  ib. 

I  Case  of  Soldier  stabbing  a  Serjeant  who  arrested 

him.  ib.  *  * 

Party  arrested  not  implicated  in  Resistance  by  a 
I  third  Person,  without  his  Privity,  ib. 

Officers   protected  in  discharge  of  their   Duty 
eundo,  morando,  et  redeundo.  ib. 

•  But 


206  OfHimdcide. 


But  diough  OiBcers  need  QOt  retreat,  yet  not  juni- 

iied  in  killing  Resisters  withdut  Necessity.  $  63. 

'  Protection  of  Officers  extends  to  their  Assistants. 

$64. 
And  to  private  Persons  under  certain  Circum- 
,  stances  acting  of  their  own  accord  in  Aid  of 

Justice;  ih* 
Application  of  the  general  Principles  to        ($  65.) 

1*  Hofimide  on  the  Arrest  ofPerxom*  S  66. 

1.  DetOh  happening  M  the  Arrest  of  Ptrstma  upon  a 

FiBlontf  done  or  suppooeJm  -  *        $  ^JT. 

Duties  of  Oflken  and  private  Persons  on  Felony 
commitiSd*  ih^ 

On  FelcN^  oonunttted,  bat  not  by  the  Party  sua- 
pected  and  pursned*  "  -^  $  68. 

Private  Persons  acdng  under  their  own  Authority 
against  such  not  entitled  to  the  same  Protecdon 
as  Oficers  or  otfaars  acting-  in  Execution  oT  a 
Duly  imposed. on  them  by  Law*  iA.  Quan^e,  in 
case  of  an  Indictment  found  against  the  sup- 
posed Felon,  ib. 

Constabk  acting  on  Infamiation  of  private  Per- 
son; Precautions  to  be  taken.         -  ( 69. 

Where  Doors  may  be  broken  open.    Post. 

2.  Hamieuie  on  Arrut  of  Ptroomo  in  Cases  ofMisde^ 
meanor  and  Breach  of  the  Peace.  «         $  70. 

Killing  on  Flight,  Murder  in  general:  Manslaugh- 
ter under  special  Circumstances.  Killiog  by 
.Officer,    if  necessary  on   Resistance,    lawfiiL 

.  Afnrder  if  he  be  killed.  KiUing  Makfactots 
in  parcis  on  Flight,  justifiable  by  the  Statute. 
Aliter  of  Night  Walkers,  ib. 

Qreaches  of  the  Peace  in  view  of  the  Constable  or 
others  interfering  to  prevent  it.         •         $  71. 

There  must  be  Notification  express  or  implied  of 
the  public  Character  in  the  ode  Case,  or  the 
friendly  Inltntion  on  the  other,  to  justify  Homi- 
cide; otherwise  Manslaughter,  ib. 

Peace  Oftcers  taking  opposite  Parts  in  Affray,  ib. 

Arrest  by  Constable  on  Information  of  a  Breach 
of  the  Pe#ce  out  of  his  View.  •  $  72. 

There 
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Hiere  oiig^t  rtgulaify  to  be  a  Warrant  of  a 
Magistrate  for  this  Piupose,  ubIcss  in  urgent 
Cases  for  the  Purp^ae  of  carryi^  the  Offender 
before  a  Magistrate^  or  to  prevent  a  probable 
Felony.  •  -  $72. 

Arrest  on  Process  in  case  of  Misdemeanor.  $  73. 
^.  Homicide  on  Arrest  in  Civil  Suits.  -  $  74. 

Murder,  if  deadly  Weapon  used  on  bare  Flight; 
Manslaughter  if  Weapon  not  likely  to  kilL 
But  if  Rcsiatanee  be  made,  Officer  need  not 
give  back,  .and  Death  of  Party-  justifiable  if 
Resistance  not  othorwiae  to  be  overcome,  ib. 

Private  Feiaon  caffliot  anreat  in  civil  Siiits.  it. 

4.  Homicide  on  Occasion  of  Preamig^  ^7S* 

The  Right  of  impreaBin^  ooniiBed  to  Mariners. 
There  must  be  a  legal  Warrant.  It  must  be 
eseoited  by^apvoper  Ofioer.  On  Resistance, 
the  Officer  may  fiieety  repel  Foecc  by  Force 
sufficient,  to  ovefoonae  ^  Reaiataace:  but  kill« 
ing  Pan^r  on  Flight,  Mmdv,  if  intentional; 
Manahmghtary  if  not>  ib.  ^ 

5.  How  far  the  Legality  of  the  Proeesgy  or  informality  in 
the  Msnrner  of  making,  the  Arrest,^  wmierialin  case  of 
Homicide  on  Arrtst*  -  •  $76. 

'i.  The  Court  from  whenet  the  Proctas  issues  must  have 

JurisiUctim^  otherwise  kjUlmg  thereon    Man-^ 

shuig^tar*         -  •  *  •        \77. 

fiacept  where  Ofioer  indemnified  by  Statute  24 

G.  2.  c.  44.  ib. 

ti«  TheProces9mmt  bekgalinitsFrame.Th!ttkOSLcet 

justified,  thongh  erroneously  iaaaed,  or  Charge 

false.  -  «  $78* 

But  if  Warrant  altered  after  the  Issue  of  it,  or  it 

be  directive  in  its  Frame,  Manshuaghter.  ib. 
Pres8*Wanranta.  «  .  «  $79. 

Ui.  The  Process  must  be  executed  by  a  legal  Officer  or  his 
Assistanif  and  due  Notice  given,  in  order  to  justify 
him;  otherwise  kiHmg.him  ita  the  Struggle  by 
the  Party  atreated,.  only  Manahu^ter;  but 
j)f  uider  in  the  Officer  killing:  the  Par^,  if  done 
wilfully  and  without  Provocation. .  $  80. 

I  There 


im 


There  most  he  diK  Notice  of  Offic«r?B.  Authority 

to  justify  him:  hut  this  to  be  implied  from  public 

En^ffkB  of  Auiiprity,  &c.  <*  $  81. 

.  Conatable  d«  facto  acCHig  trithin  his  District  suf* 

ficient*  ib* 

Notice  to  some  in  an  Afiray,-  and  not  to  others. 

$82. 

How  far  Notice  necessary  to  one  who  ignorantly 
opposes  an  Officer  doing  his  Duty,  but  with 
Intent  to  preserve  the  Peace.  -  $83. 

Such  Notice  of  the  Business  necessary  also  in  Cases 
of  Arrest  on  Process.  ^  -  §  84. 

How  far  Warrant  to  be  shewn,  ib. 

If  Party  knew  the  Officer  or  his  Business  before, 
no  Occasion  to  repeat  Notice*  -  $  85. 

In  general  Murder  to  kill  the  Officer,  if  due  No- 

tice  given;  Manslaughter  if  not.  Ptr  toU 

iv.  The  Proce$8  must  be  executed  and  Arrest  made  duly 

and  according  to  Law  to  justify  the  Officer  kill- 

.  ing.anodier  ip  Ae  Execution  diereof.  $  86. 

If  he  kill  him  unnecessarily^  or  with  Cruelty  and 
in  Revenge  for  a  slight  Resistance,  it  may 
amount  to  Murder,  ib. 

Where  Doors  may  be  broken  open  to  make  an 
Arrest.  $  87. 

The  Owner's  Privilege  confined  to  civil  Suits;  to 
outward  Doors;  to  the  Occupier  and  his  Fa- 
mily; and  to  Arrests  in-  the  first  Instance,  ib. 

Time  for  making  Arrests.  -  $  88. 

In  all  Cases  however  there  must  be  previous  Nod- 
fication  of  Business,  and  Demand  to  enter,  and 
Refusal,  ib, 
v.  Hvw  far  a  Defect  in  any  of  the  above  Particulars 
may  be  urged  by  a  third  Person  interfering  and 
killing  an  Officer  making  the  Arreei.  S  89. 

How  far  illegal  Arrest  of  another  is  a  sufficient 
Provocation  to  another  to  reduce  the  killing 
the  Officer  to  Manslaughter.  SemUe  it  must  be 
governed  by  same  Considerations  as  regulate 
the  Caa^  of  killing  aootfaer  m  a  common 
Affirav. 

2.  Homicide 
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2.  ffomicide  in  endeavouring  to  keep  in  safe  Custody 
Persons  arrested^  and  in  Confinement.  S  90. 

1.  By  the  Officer  arresting.     Officer  killing  Party 

escaping  or  rescued  justifiable  in  case  of  Felony, 
if  not  otherwise  to  be  re-taken,  ib.  Aliter,  in 
cases  of  Misdemeanor  or  civil  Process,  unless 
actual  Resistance,  in  which  case  Officer  need 
not  retreat,  ib^ 

2.  By  Gaolers^  fs?c.    Killing  Prisoners,  or  others  in  tdd 

of  them,  on  Resistance  made,  justifiable.  $  91* 
Killing  of  Gaoler  by  such  Persons,  Murder,  ib. 
But  in  order  to  justify  Homicide  it  must  be 
upon  Necessity  to  prevent  Escape,  ib. 

Killing  Prisoner  by  Duress,  without  such  Neces- 
sity, Murder.  -  -  -  §  92. 

Death  from  want  of  necessary  Sustenance,  Cloth* 
ing,  &c.  or  reasonable  care  in  Sickness,  Mur* 
der.  ib.  * 

3.  Touching  the  Execution  of  Criminals*  J  93. 

1.  How  far  the  Witnesses  on  whose  Testimony  the 

Verdict  and  Judgment  are  founded,  are  impli* 
cated  in  the  rectitude  of  the  consequent  Execu- 
tion. .  •  .  .  ^  94. 

2.  How  far  the  Judge  is  responsible  for  the  compe- 

tency of  his  Jurisdiction.         *         i.  ^  95. 

How  far  the  Officer  who  executes  the  Sentence,  ib. 
The  Officer  at  all  events  excused  if  the  Court 
had  Jurisdiction  over  the  Offence,  however  er- 
roneous the  proceeding,  ib. 

3«  To  what  extent  the  Execution  must  conform  to 
the  Judgment.  -  -  -         }  96. 

If  the  Officer,  without  warrant  or  colour  of  autho- 
rity,  vary  from  the  Judgment,  it  is  Murder,  ib. 

4.  The  Execution  must  be  by  the  proper  Officer  or 
his  appointed  Deputy,  otherwise  Murder.    $  97. 

VII.  Petit  Treason. 

Wherein  is  to  be  considered  how  far  all  or  any  of 
the  circumstances  treated  of  under  the   fore- 

£  e  going 
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going  Heads  vary  the  Degree  and  Punishment 
of  Homicide  committed  against  Masters,  Hus- 
bands, or  Ecclesiastical  Superiors,  by  their  Ser- 
vants, Wives,  or  Ecclesiastical  Inferiors.     $  98* 

1.  Of  the  Offence  itself  ib» 

Petit  Treason  is  Murder  aggravated  by  the  rela- 
tion of  the  Party  killing  to  the  deceased,  ib. 
The  Fact  must  amount  to  Murder.    Pardon  of 
Murder  includes  Petit  Treason.  ib» 
It  may  be  committed 
i.  By  a  Servant  killing  his   Master,   or   one  who 
stands  in  the  relation  of  Master.        -         $  99. 
ii.  By  a  Wife  killing  her  Husband;  but  not  e  con- 
verso.  -  -  -  §  100. 
By  a  Wife  divorced  a  mensa  et  thoro,  but  not  a 
vinculo  matrimonii,  ib.     What  shall  be  deemed 
sufficient  evidence  of  Marriage  in  such  cases,  ib* 
iii.  By  a  Clergyman  killing  his  Superior,  to  whom 
he  owes  canonical  obedience.             -        $  101. 
Who  are  such.  ib. 

2.  Concerning  Principal  and  Accessaries  in  Petit  Trea^ 
son.  -  -  -  -  -         J  102. 

One  may  be  guilty  of  Petit  Treason,  the  other  of 
Murder,  where  both  are  Principals;  but  the 
Accessary  cannot  be  guilty  of  a  greater  offence 
than  the  Principal,  ib. 

3.  As  to  the  Indictment  and  Verdict  inPetit  Treason.  §  103. 

Whether  one  guilty  of  Petit  Treason  may  be  in- 
dicted of  Murder.  /*.  One  indicted  of  Petit 
Treason  may  be  found  guilty  of  Murder  only, 
if  the  relation  be  not  proved.  Two  may  be  in- 
dicted together,  one  for  Petit  Treason,  the  other 
for  Murder,  ib. 

4.  As  to  the  Witnesses.  -  -  -  §  104. 

Two  necessary  in  Petit  Treason,  ib. 

5.  Trial.  -  -  -  •  §  104. 

To  be  accoiVling  to  common  Law.  ib. 

Of  the  Indictment,  Appeal,  and  Evidence. 

Gemral  Rules }  105. 

In 
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In  case  of  Homicide,  usual  to  prefer  Indictment 
for  Murder,  if  any  doubt*  Acquittal  thereon, 
a  bar  to  any  other  Indictment  for  the  same 
death*  ....         $  105. 

Presumption  of  Malice  arises  from  the  Fact  of 
killing;  and  Circumstances  of  Alleviation  to  be 
proved  by  Defendant.  •  -         §  106. 

Particular  Form. 

1.  As  to  Principals. 

Manner  of  death  to  be  set  fordi*         «  }  107* 

But  if  proof  agree  in  substance,  it  is  sufficient,  ib. 
Instrument  of  Death  to  be  stated,  and  how  holden, 

and  the  Value  of  it.  -  -  (  108. 

It  must  aUege  a  Stroke^  where  Death  happened  by 

such  means.  ...  §  109. 

It  must  describe  the  Wound.  -  $  110. 

Death  by  means  stated  must  be  positively  alleged, 

and  not  left  to  implication.  -  $  111. 

Also  Time,  and  Place,  and  respective  Times  of 

Wound  and  Death.  «  -  M^^ 

But  Proof  of  other  Times  within  year  and  day 

from  the  Stroke,  sufficient,  ib. 
What  Evidence  sufficient  of  Death  happening  me- 
diately or  immediately  from  the  act  of  the 

Party.        -  -  •  -  §  113. 

If  the  Death  were  hastened  by  such  means.  Party 

is  accountable,  ib. 
Naming  the  Deceased.  -  -  $11^ 

Not  necessary  to  state  other  special  circumstances 

of  the  case.  ...  $115. 

Terms  of  Art  necessary  to  be  used.  $  116. 

How  Bill  altered  where  Grand  Jury  find  Bill  for 

Manslaughter  only,  ib* 
Apt  Conclusioii.        •  «  •  \  117m 

Indictment  on  Statute  of  Stabbing.    1  Joe*  1.  c.  8. 

$118. 
None  but  the  Party  actually  stabbing  is  within  the 

Statute,  ib. 
All  may  be  foimd  gmlty  of  Manslaughter  at  com« 

mon  Law.  -  -  -  $  118. 

Indictment 
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Indictment  on  stat.  21  Jac.  1*  c*  %*J.  for  Murder  .of 
Bastard  Child.        -  -  -  $119. 

Not  necessary  to  conclude  contra  formam  Statuti; 
for  the  Statute  only  makes  the  Concealment 
Evidence  of  Murder*  ih* 
Appeal  of  Deaths  wherein  distinguishable  from  In- 
dictment for  same  o£Fence«  -  M^O. 

As  to  Time.    As  to  Party  by  whom  preferred. 
By  Wife,  or  by  Heir.    Where  the  King  may 
pray  execution,  ib* 
%  As  to  Accomplices.  •  •  •  $  121. 

Several  present  may  be  charged  with  different  de- 
grees  of  guilt  in  same  indictment.  If  all  contri- 
buted or  aided,  all  may  be  charged  as  Princi- 
pals; and  evidence  that  one  gave  the  Stroke 
proves  indictment  charging  it  to  have  been  given 
by  another  of  them.  Aliter,  on  Statute  of  Stab- 
bing. Qu.  Where  Principal  acquitted,  and  Aid- 
er and  Abettor  convicted?  ib. 

The  Abetment  should  be  laid  to  the  Stroke,  and 
not  to  the  Death,  ib. 

Wife  not  excused  by  Husband's  presence,  ib. 
^m  Accessaries,*  how  their  offence  to  be  laid.         $  123. 

How  far  one  who  incited  to  the  Death,  and  was 
afterwards  present,  can  be  charged  as  Accessary 
before,  ib^ 

One  acquitted  as  Accessary  before  may  be  charged 
as  Principal,  ibm 

Incitement,  how  to  be  charged,  ib. 

Of  charging  Accessaries  in  one  county  to  Murder 
in  another.  ib» 

No  Accessaries  to  Manslaughter.        «        $  123. 

Particular  Evidence. 

Declarations  of  the  Deceased.  -  f  124. 

Deceased  must  be  conscious  of  danger  at  the 
time.  ib.  Declarations  of  the  Deceased,  though 
particeps  criminis.  ib.  Declarations  of  Deceased 
before  a  Magistrate  on  oath,  evidence  within 
Stat,  of  Ph.  &  Mar.,  though  no  belief  of  dan- 
ger* 
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ger.  j^.  Declaradons  of  Wife  against  her  Hus- 
band* ib. 
The  Judge,  and  not  the  Jury,  to  decide  whether 
Deceased  thought  himself  in  danger,  previous 
to  admission  of  the  evidence.  -  $  124. 

Articles  of  Wary  how  g^ven  in  evidence.  $  125. 

Of  the  Trial,  Arraignment,  Verdict,  and  Judgment, 
&c.  .  .  .  .  (  126. 

1-  Trial. 

In  what  County?  ib. 

i.  Where  Stroke  and  Death  in  same  Coimty.    $  127. 

Within  the  Verge,  ib. 

ii.  Where  Stroke  and  Death  in  different  Counties. 

$  128. 
iii.  Where  Accessary  in  one  Coimty  to  Murder  in 

another.  -  -  ^129. 

iv.  Where  Stroke  and  Death  in  Wales:  $  130. 

Or  one  in  English   County,  and  the  other  in 

Wales,  ib. 

V.  Where  Stroke  at  Sea  or  out  of  England,  and  Death 

in  a  Coimty,  or  vice  versi        .        •        (  131. 

vi.  Where  Stroke  and  Death  at  Sea.        -        \  XZ5L 

What  shall  be  considered  within  the  Admiralty 

Jurisdiction,  ib. 

vii.  Where  Stroke  and  Death  in  parts  beyond  Sea. 

$133. 

In  Newfoundland,  and  the  Isles  thereto  belong* 

ing.  ib. 

2.  Arraignment.  -  -  J  134. 

On  Indictment  and  Coroner's  Inquisition  at  the 
same  time.  ib. 

3.  Verdict.  •  -  J  135. 

May  negative  the  higher  and  find  lesser  offence 
charged.  May  find  different  Degrees  of  Guilt 
in  different  Defendants.  Special  folding,  ib. 

A.  Judgment.  -  -  §  136. 

In  Petit  Treason.  In  Murder,  ib. 
How  regulated  by  Stat*  2S  Geo.  2.  c.  37.  s.  3.  ib. 

Extends 
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Extends  to  Peers,  th*  Regulations  of  Convicts*  i&. 
Offence   of  Rescuers  before  and  after  execu- 
tion. •  •  ^  136* 
In  Manslaughter,  &c.  ib.  . 


The  several  Kinds  of  Homicide y  and  the  respective  Pun- 
ishments thereof. 

§  1.  TTOMICIDE,  which  is  here  used  to  denote  the  killing  of 

T%e  several  -1-  -L  a  person  by  whatever  means,  is  usually  treated  of  under 
Vide  3  Inst.  54.  ^^  heads  of  murder,  (of  which  petit  treason  is  a  more  ag- 
&  Fost.  255.       gravated  species,)  felo  de  se,  manslaughter,  per  infortunium 

or  chance-medley,  and  homicide  ex  necessitate;  which  latter 
relates  either  to  the  execution  or  advancement  of  justice,  or 
to  self-defence.  But  as  the  shades  between  some  of  these 
are  in  many  instances  very  faint,  and  as  the  difficulty  in  this 
branch  of  law  lies  chiefly  in  discriminating  between  the  one 
and  the  other,  a  different  arrangement  seems  necessary  in 
order  to  facilitate  inquiry  and  avoid  repetition  as  much  as 
possible.  It  is  therefore  proposed  to  treat  of  these  several 
sorts  pf  homicide  as  they  arise  out  of  subjects  and  situations 
most  familiar  to  common  understanding,  and  agreeable  to 
the  usual  course  of  human  affairs.  Previous  however  to  the 
consideration  of  these  heads  it  will  be  proper  to  take  a  review 
of  the  several  terms  made  use  of  in  our  law  to  express  the 
different  degrees  of  the  offence  now  treating  of;  together 
with  the  punishments  annexed  to  each:  after  which  it  will 
only  be  necessary  to  refer  particular  cases  to  this  or  that 
bead;  by  which  means  the  proportionable  enormity  or  alle- 
viation of  the  offence  will  be  distinctly  understood. 

$  2.  Felonious  homicide  may  be  either  against  the  life  of  an- 

Fehnioiu  homt-  other,  or  against  a  man''s  own  life.    The  former  is  of  two 

sorts,  murder,  and  manslaughter. 
Murder.  1.  Murder,  in  the  sense  in  which  it  is  now  imderstood,  is 

2  W.  Raymond,  ^^  voluntarily  killing  any  person  (which  extends  not  to  in- 
(    1487.  fants  in  ventre  sa  mere)  under  the  king's  peace,  of  malice 
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1  Hawk,  ch-  si.P'^P^**®^  ^^  aforethought  either  express  or  implied  by  law: 
•.3.  a  KcL  127.  the  sense  of  which  word  malice  is  not  only  confined  to  a  par- 

Fost.  256.  ^  '^ 

4BUc.Com.19a   Pull  de  Pace,  123.  b. 

ticular 
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ticular  ill-will  to  the  deceased,  but  is  intended  to  denote,  as  Ch.  V.  $  2. 
Mr.  Justice  Foster  expresses  it,  an  action  flowing  from  a  Murder, 
wicked  and  corrupt  motive,  a  thing  done  malo  animo,  where  see  the  history  i ! 
the  fact  has  been  attended  with  such  circumstances  as  carry  and  definition  of  \ 
in  them  the  plain  indications  of  an  heart  regardless  of  social^  per  Holt,  ^ 
dutv  and  fatally  bent  upon  mischief.  /And  therefore  malice  C  J.  in  Maw-      || 

^  cmdore's  c&se        h 

is  implied  from  any  deliberate  cruel  act  against  another,  Kel.  121. 12^     / 

however  sudden.  126,  7. 

3  Inst  52 
When  this  malice  is  exerted  to  the  death  of  a  master  by 

his  servant,  or  of  a  husband  by  his  wife,  or  of  an  ecclesiastic 
superior  by  one  owing  obedience  to  him  as  such,  it  takes  the 
name-  of  petit  treason* 

The  grosser  instances  of  murder,  where  the  depravity  of 
the  heart  or  malice  above-mentioned  is  apparent,  form  the 
1st  class  of  cases  under  this  head*  2.  Where  an  officer,  or 
one  who  assists  in  the  advancement  of  justice  where  he  law- 
fully may,  is  killed  in  the  regular  discharge  of  his  duty. 
3,  Where  a  private  man,  lawfully  interfering  to  prevent  a 
breach  of  the  peace,  is  opposed  in  such  his  endeavour,  and 
slain.  4.  Where  death  happens  incidentally  in  the  prosecu- 
tion of  some  other  felony.  5.  Where  it  happens  from  other 
unlawful  acts,  of  which  death  was  the  probable  consequence, 
done  deliberately,  and  with  intention  of  mischief  or  great 
bodily  harm  to  particulars,  or  of  mischief  indiscriminately 
fall  where  it  may ;  though  the  death  ensue  against  or  beside 
the  original  intent  of  the  party.  6.  From  deliberate  duelling. 

Clergy  is  taken  away  in  all  cases  of  murder  and  petit         §  3. 
treason  from  accessaries  before  as  well  as  principals;  and    .    Clergy. 
lands  and  goods  are  forfeited ;  the  forfeiture  in  such  case  ^^  ' 

relating  back  to  the  stroke  or  other  cause  of  the  death.  ^  Hale,  426. 

The  question  of  clergy  in  cases  of  murder  and  petit  trea- 
son stands  on  several  statutes,  of  which  I  shall  take  a  short 
review.  These  are  the  statutes  12  H.  7.  c.  7.,  1  Ed.  6. 
c.  12.,  4  &  5  Ph.  &  M.  c.  4.,  and  3  &  ^  yi^.  &  M.  c.  9. 
s.  2.  I  forbear  to  rely  on  the  stat.  28  H.  8.  c.  1.  or  the 
25  H.  8.  c.  3.  which  as  to  the  point  of  ousting  clergy  stand 
repealed  in  all  respects  not  re-enacted  by  the  1  Ed.  1,  c.  12. 
8.  10.  For  although  Hawkins  thinks  that  the  whole  of  the  2  Hawk.  ch.  33. 

^cfQf^  8.  30.  and  vide 
^^^'  1  H«le,  450. 
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Ch.  V.  $  3.  Stat.  25  H.  8*  c«  3.  and  so  much  of  the  stat.  23  H.  8*  c.  1« 
Murdar^  Clergy,  as  is  therein  recited  and  affirmed,  were  revived  by  the  stat. 
2  Hale,  346,  7.  ^  &  ^  ^d*  ^*  ^*  ^^M  Y^^  hoxh  Lord  Hale  and  Foster  J.  are 
Fort.  330,  &c.    expressly  of  a  different  opinion:  and  it  does  indeed  seem  a 

violent  construction  of  that  act  so  to  consider  them.  The 
Stat*  12  H*  7*  c.  /•  is  included 'in  the  terms  of  the  stat. 
1  £dw.  6.  c.  12.  s.  10.  (and  s.  13.)  which  enacts,  that  no 
person  ^^  attainted  or  convicted  of  murder  of  malice-  pre- 
pensed)  or  of  poisoning  of  malice  prepensed,  or  being  in- 
dicted or  appealed  thereof,  and  thereupon  found  guilty  by 
verdict,  or  shall  confess  the  same  upon  arradgnment,  or  will 
not  answer  directly  according  to  law,  or  shall  stand  wilfully 
qr  of  malice  mute,"  shall  have  the  benefit  of  clergy;  and 
*^  that  in  all  other  cases  of  felony  other  than  such  as  before 
mentioned,  all  persons  arraigned,  or  found  guilty  upon  their 
arraignment,  or  who  shall  confess  the  same,  or  stand  mute, 
in  form  aforesaid,  shall  have  the  benefit  of  clergy  in  like 
manner  as  before  the  1  H.  8*"  with  a  proviso  s.  11.  that  all 
clauses,  articles,  and  sentences  in  any  acts  of  H.  8.,  touching 
any  manner  of  challenge  for  the  county,  hundred,  or  peremp- 
tory challenge,  or  touching  any  trial  of  foreign  pleas  pleaded 
by  murderers,  felons,  or  other  offenders,  shall  as  concerning 
the  said  challenges  and  trial  remain  unrepealed.  The  above 
recited  10th  section  of  the  statute  does  not  indeed  mention 
petit  treason  in  terms,  as  the  stat.  12  H.  7m  c  7.  does  with 
respect  to  lay  persons  after  conviction  or  attainder,  and  as 
the  abovementioned  statutes  of  H.  8.  had  done  in  the  cases 
2  Hale  342.  ^^^ein  mentioned:  but  it  is  agreed  by  all  that  petit  treason 
2  Hawk.  ch.  33.  is  included  under  the  term  murder:  and  so  attainder  includes 
Fo^mm  outlawry. 

But  the  case  of  the  principal  in  murder  or  petit  treason 
challenging  more  than  the  proper  number,  (which  had  been 
ousted  of  clergy  in  the  case  of  indictments  by  the  stat. 
25  H.  8.  c.  3.,)  still  remained  unprovided  for  either  by  the 
stat.  1  Edw.  6.  or- the  stat.  12  H.  r.,  and  the  stat.  3  &  4  W. 
&  M«  c.  9.  s.  2.  which  supplies  the  place  of  the  st.  25  H.  8. 
in  this  respect  is  still  confined  to  the  case  of  indictments.  So 
that  the  case  of  the  principal  in  murder  or  petit  treason, 
challenging  more  than  the  proper  number  upon  an  appeal, 
was  not  ousted  of  clergy  by  any  of  the  abovementioned 

statutes. 
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statutes.    But  the  stat«  4  &  5  Ph.  &  M*  c.  4,  ousts  clergy     Ch.  V.  $  3. 
with  respect  to  accessaries  before  in  murder  and  petit  trea-  ^^^y  Clergy. 
son  from  all  persons  *^  outlawed,  or  arraigned  smd  found 
guilty,  or  otherwise  lawfully  attainted,  or  convicted,  or 
standing  mute,  or  peremptorily  challenging  above  20,  or  not 
answering  directly  to  the  offence*'^   This  extends  to  appeals 
as  well  as  indictments ;  and  Hawkins  «puts  it  as  a  question  3  Hawk.  ch.  33. 
to  be  considered,  whether  the  ousting  of  clergy  from  the  ac-  *' 
cessaries  before  in  these  cases  does  not  necessarily  oust  it 
fxx>m  the  principals  in  the  like  instances*    Lord  Hale  and  2  Hale,  347. 
Foster,  J,  are  decidedly  of  opinion  that  it  does*  Admitting  '  ^ 

this  conclusion  to  be  just  in  all  cases  where  the  contrary  is 
not  expressed  by  or  to  be  implied  from  the  terms  used  by  the 
legislature,  another  difficulty  arises.    It  is  generally  agreed,  3  Hale,  269^9. 
and  the  practice  is  conformable  thereto,  that  in  petit  treason  \  g.* 
the  Defendant  is  entitled  to  a  peremptory  challenge  of  35;  Fost.  337. 
upon  this  ground,  that  though  the  stat.  22  H.  8.  c.  14.  tt-\^^'  ^^™' 
duced  the  number  to  20,  (which  stood  unrepealed  by  virtue 
of  the  beforementioned  proviso  in  the  stat.  1  £dw.  6.  cr.  12.) 
yet  that  the  stat.  1  &  2  Ph.  &  M.  c.  10.,  in  providing  that  1  &  2  Ph.  &  M. 
^  all  trials  of  any  treasons  shall  be  had  and  used  only  accord-  ^   ^^''* 
ing  to  the  due  order  and  course  of  the  common  law,''  has 
restored  the  number  to  35  in  case  of  petit  treason*  Now  if 
the  reasoning  be  true,  which  is  generally  admitted,  that  the 
stat.  4  &  5  of  Ph.  &  M.  c.  4.  by  ousting  clergy  from  the 
accessary  before,  by  necessary  implication  ousts  it  from  the 
principal  in  the  like  cases,  it  should  follow  that  the  accessary 
before  having  been  ousted  by  that  statute  in  the  case  of  chal- 
lenging peremptorily  above  20,  as  well  in  cases  of  petit  trea- 
son as  of  murder,  the  principal  in  petit  treason  is  precluded 
from  any  greater  number  of  challenges  than  that  under  the 
like  penalty.   Yet  I  think  the  distinction  I  before  hinted  at 
is  a  solution  of  the  difficulty;  for  the  inference  is  only  to  be 
made  when,  and  so  far  only  as  the  contrary  is  not  e:q>ressed 
by,  or  to  be  implied  from,  the  terms  of  the  legislature:  and 
here  are  two  existing  statutes  in  pari  materii,  which  are  to 
be  made  to  stand  together  as  far  as  may  be,  from  both  which 
taken  together  it  appears,  that  the  legblature  intended  to 
allow  to  the  principal  a  peremptory  challenge  of  35,  and  to 
the  accessary  before  only  20.    At  this  day  however  the2Hale,2ra 

F  f  consequence  4BiiJxim.354 
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Ch.  V.  $  3.     consequence  of  challenging  more  than  the  proper  number  Is, 
^furdtTf  Clergy.  \yy  ^  beneficent  construction  of  the  stat.  22  H.  8.  c.  14.,  only 

this,  that  the  challenge  shall  be  over-ruled. 

2  Hale,  342, 4.       Accessaries  after  the  fact  either  in  petit  treason  or  murder 

are  in  no  instance  ousted  of  clergy. 

^  ^4.  2.  Manslaughter^  which  is  principally  distinguishable  from 

I    MttMlaughter.  murder  in  this,  that  thoutrh  the  act  which  occasions   the 
r  ^^  ^     *      death  be  unlawful,  or  likely  to  be  attended  with  bodily  mis- 

3  Iiist  ss.         chief,  yet  the  malice  either  express  or  implied,  which  is  the 
8.  2  *      ^         ^^'y  essence  of  murder,  is  presumed  to  be  wanting  in  man* 

*    rt|iSpR.v.  Maw- slaughter;  and  the  act  being  imputed  to  the  infirmi^  of 

^j^J^^*^         human  nature,  the  correction  ordained  for  it  is  proportion* 

/    FiVAr  Lord  Cora- *Wy  lenient.    It  follows  that  though  there  may  be  several 

j   wallis'a  case,     principals,  there  cannot  be  any  accessaries  before  to  man* 

.  167a  slaughter,  because  it  must  be  done  without  premeditation; 

'  3  St.  Tp,  730.     but  there  may  be  accessaries  after. 

Ptmuhment.  I^c  offence  amounts  to  felony,  but  within  the  benefit  of 
1  Haley46&  clergy;  and  the  offender  shall  be  burned  in  the  hand,  and 
193.  '     forfeit  all  his  goods  and  chattels.  By  stat.  19  Geo.  3.  c  74. 

19  Geo.  3.  c.  74.  s.  3  &  4w  the  burning  in  the  hand  may  in  the  discretion  of 
*   '  the  court  be  changed  to  a  moderate  fine;  but  not  to  whip- 

ping: but  this  does  not  prevent  the  court  from  ako  adjudge 
ing  the  offender  to  be  imprisoned  for  any  term  not  exceeding 
a  year. 

The  benefit  of  clergy  is  however  taken  away  by  the  stat. 
1  Jac  1.  c.  a  1  Jac.  1.  c.  8.  (commonly  called  the  statute  of  stabbing)  in 
Vide^Qtx.  8.  2a  q^^  species  of  killing,  though  done  upon  a  sudden  provoca« 

tion;  namely,  the  offence  of  mortally  stabbing  another  under 

certain  circumstances. 

JBbmidde  on  the     With  respect  to  incUctments  for  homicide  on  the  high 

Post's^  *^^'  before  the  admiralty  sessions,  under  the  stat.  28  H.  8. 

2Halef  359.      c.  15.;  inasmuch  as  the  marine  law  does  not  allow  of  clergy 

in  any  case,  if  the  fact  appeared  upon  the  evidence  to  be  no 

more  than  manslaughter  at  common  law,  the  prisoner  was 

39  Geo.  3.  c  37.  prior  to  the  stat.  39  Geo.  3.  c.  37.  constantly  directed  to  be 

^*  ^'  acquitted.   But  now  by  s.  2.  of  that  act,  ^  persons  tried 

for  murder  or  manslaughter  committed  upon  the  sea,  by 
virtue  of  any  commission  directed  under  the  former  act,  and 
found  guilty  of  manslaughter  only,  shall  be  entitled  to  receive 

the 
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the  benefit  of  clergy  in  like  manner,  and  shall  be  subject  to    Ch-  V.  J  4. 
the  same  punishment,  as  if  they  had  committed  such  man-  Manslaughter. 
slaughter  on  the  land."  ' 

The  cases  falling  under  the  head  of  manslaughter  are 
either,  1st,  where  death  ensuea  from  actions  in  themselves 
unlawful,  but  not  proceeding  from  a  malicious  or  felonious 
intention;  2dly,  from  actions  in  themselves  lawful,  but 
done  without  due  care  and  circumspection  for  preventing 
mischief;  3dly,  where  death  ensues  upon  a  sudden  combat 
or  affray;  or,  4thly,  from  heat  of  blood  upon  a  reasonable 
provocation  given. 

3.  The  last  kind  t)f  felonious  homicide  is  thiat  against  a         §  5. 
man's  own  life,  which  denominates  the  party  slaying  himself    •fH^'J*^' 
felo  de  se.   This  is  where  any  one  wilfully  or  by  any  malicious  4  Blac'com. 
act  causes  his  own  death*    The  law  regards  this  as  an  hei-  ^^^»  ^^^• 
nous  offence,  though  the  party  himself  may  at  first  view  n,ide  tlie  next 
appear  to  have  been  the  only  sufferer:  for  as  the  public  have  chapter  « to  the 
a  right  to  every  man's  assistance,  he  who  voluntarily  ^iiWsquUittin. 
himself  is  with  respect  to  the  public  as  criminal  as  one  who 
kills  another.     It  is  equally  an  offence  against  the  funda- 
mental law  of  society,  which  is  protection.     The  law  has  3  Inst  54, 5. 
therefore  ordained  as  severe  a  punishment  for  it  as  the  nature  g  7*8 
of  the  case  will  admit  of,  namely,  an  ignominious  burial  in  1  Hale,  413. 
the  highway  with  a  stake  driven  through  the  body;  and  a  j^p**^'  ^^"• 
forfeiture  of  all  the  offender's  goods  and  chattels  to  the  king. 
The  usual  instances  of  this  sort  of  offence  are  either,  1st, 
where  felo  de  se  intended  his  own  death ;  or,  2dly,  where  he 
intended  some  other  felony,  in  attempting  which  he  acci- 
dentally slew  himself. 

There  are  other  degrees  of  homicide  which  do  not  amount         }  6. 
to  felony,  but  are  tixhex  jtistijtable^  or  excusable*  yv*tiJtabUorex' 

1.  To  make  novQicidt  jiistijiabky  it  must  arise  from  an  im- 1  Hawk,  ch.28. 
perious  duty  prescribed  by  the  law,  or  be  owing  to  some  im-  »•  !•  22. 
avoidable  necessity  induced  by  the  act  of  the  party  killed,  Fost.  279.  288. 
without  any  manner  of  fault  in  the  party  killing.    In  these  33  9' 
cases  it  is  now  clearly  understood  that  the  jury  may  acquit  1  Hale,  471. 
the  party  generally,  without  obliging  him  by  a  special  finding  s^H^e  ^3Mw 
of  die  matter-  to  purchase  his  pardon  under  ^e  statute  of  3  Inst '214. 
Gloucester,  c.  9. ;  and  no  forfeiture  is  incurred*  I82^*i8a^^°'' 

2.  Homicide 
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Ch.  V.  $  6.  2.  Homicide  is  only  excusable  where  the  party  killing  is  not 
Justifiable  car  ex- 2Xto^tihtT  f^tQ  from  blame;  but  the  necessity,  which  renders 

auable  homicide. .  ,,  ,  'j^i  ^t«j         ii_i_' 

^_  It  excusable,  may  be  said  to  be  partly  mduced  by  his  own 

ExciLtable.  act.  And  here  the  party  seemed  formerly  not  entitled 
1  MS.  Sum.  39.  ^®  *  verdict  of  acquittal,  but  the  jury  would  find  the  facts 
'^57-  specially;  on  which  the  court  would  bail  the  party,  whose 

^02  ^^*  goods  were  forfeited  at  common  law,  to  the  next  sessions  or 

3  Inst.  55,6.      term;  and  upon  certifying  the  record  into  Chancer}',  a  par- 
122^  '    don  issued  of  course  under  the  statute  of  Gloucester,  c.  9. 

1  Hawk.  ch.  29.  to  have  them  restored,  without  any  application  to  the  king, 

2  Hawk  ch  37.  ^"^^  P^y^^g  ^^^  suing  out  the  same.    Of  late  years  however 
s.  2.  It  has  been  more  frequent,  in  cases  even  of  excusable  homi- 

M^**BuiTi?t^4l  ^^^^*  ^°^  ^^^  ^^^^  ^^  direct  a  verdict  of  acquittal. 
Post  s.  a  The  several  descriptions  of  homicide  referable  to  either  of 

the  two  last  heads  come  next  to  be  considered. 

5  7.  1.  Homicide  ex  jiecessitaie^  which  is  of  three  sorts: 

Ex  necewtatef        1.  Jn  advancement  of  justice^  which  is  justifiable  hy  permis" 

ofjuftice.  ^^^^  ^*  ^'^^  *^^'     '^  "'^  '^  where  persons  having  authority  to 

Fost  270, 1,2.  arrest  or  imprison  others,  or  to  seize  goods,  or  interfering 

to  preserve  the  peace,  and  using  proper  means  for  that  pur- 
pose, are  resisted  in  so  doing,  and  the  party  resisting  is  kiUed 
in  the  struggle ;  or  where  a  felony  has  been  committed,  or  a 
dangerous  wound  given,  and  the  offender  flies  from  justice; 
if  in  the  pursuit  the  party  flying  be  killed,  the  person  killing 
is  justified,  provided  the  other  could  not  be  otherwise  over- 
taken. Here  is  considerable,  1st,  What  causes  or  warrant 
shall  justify  the  killing  of  a  person  resisting  or  flying  from 
an  arrest.  2dly,  To  whom  such  justification  shall  extend. 
In  execution  of  i.  Homicide  in  execution  of  justice;  which  is  justifiabk  by 
justice.  f^itf  command  of  the  law.    This  is  the  carrying  into  execution 

the  sentence  of  the  law  on  malefactors  condemned  to  death. 
Herein  has  been  generally  considered,  1st,  How  far  the 
execution  may  vary  from  the  sentence;  2dly,  How  far  a 
want  of  jurisdiction  in  those  who  pass  the  judgment  shall 
aifect  themselves  or  those  who  carry  such  judgment  into 
execution;  3dly,  How  far  they  are  affected  by  the  execu- 
tion of  an  erroneous  judgment;  4thly,  To  what  extent  a 
false  witness  is  implicated. 
In  defence  if  per-  3.  Homicide  in  defence  of  person  or  property  under  certain 
eon  or  property,  circumstances  of  necessity.   This  is  ^ithtTJmtifable  by  per* 

mission 
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mission  of  the  law,  or  only  excusable.    First,  That  necessity,     Ch.  V.  %7. 
which  justifies  a  man  in  killing  another  who  comes  to  com--^*»^c««fflte,i» 

•  «  /*t  •!<*  *  1*  1*11*  tClT  GC/CTICC* 

mit  a  known  lelony  with  lorce  against  his  person,  his  habi-  '^ 

tation,  or  his  property.    In  such  cases  the  injured  party  may  ^ost.  273,  5,  9, 
repel  force  by*force,  and  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  in  order  to  secure  himself  from  danger. 
Secondly,  That  which  only  excuses  him  who  kills  another  in  Fost.  276,  7. 
his  own  defence  upon  a  sudden  combat,  having  first  retreated  j^  5 
as  far  as  he  could  with  safety,  and  with  a  view  of  declining  l  MS.  Sum.  41. 
the  combat,  before  any  mortal  blow  given;  and  having  no^^  ***  ^^  ^*  ®* 
other  possible  or  at  least  probable  method  of  escaping  his  Post.  s.  44  5a 
own  immediate  destruction  or  great  bodily  harm.    This  is 
denominated  in  legal  phrase  ^^  homicide  se  defendendo  upon 
chance-medley."    Here  chance-medley  is  used  in  the  ^oger^ 
sense  of  the  word,  as  will  be  presently  remarked.  ^^There  is  Dalt  ch.  9a 
a  third  sort  of  dire  necessity,  which  is  not  induced  by  the    ^^^^ 
fault  of  either  party,  where  one  of  two  innocent  men  must 
die  for  the  other's  preservation:    this  has  been  holden  by 
some  to  h^  justifiable;  perhaps  it  may  more  properly  be  con- 
sidered as  excusable:  justification  is  founded  upon  some  posi- 
tive duty;  excuse  is  due  to  human  infirmity.   The  questions 
usually  made  on  the  two  former  heads  are,  1st,  In  what  in- 
stance the  party  killing  may  attack  or  pursue?  2d[y,  Where 
he  is  bound  to  retreat?  3dly,  Where  the  plea  of  necessity 
fails  him  altogether,  notwithstanding  such  retreat? 

2.  The  other  kinds  of  homicide,  not  felonious,  and  by         J  8. 
law  deemed  excusable,  are  when  the  death  happens  either  by  Misadventure 
mtsaaventtfrey  or  by  chance-medley <i  properly  so  called.  i^y^ 


The  ancient  legal  notion  of  homicide  by  chance-medley  3  Inst.  sSy  7. 

~       275. 
mpra* 


was,  when  dea^  ensued  from  a  combat  between  the  parties  ^?^"  ^^ 
upon  a  sudden  quarrel;    but  it  has  since  been  frequcndy 
confounded  with  misadventure  or  accident.    Homicide  by  Fost  25a 
misadventure  is,  when  a  man  doing  a  lawful  act,  without  any  ^  ^^^k.  ch.  J?9. 
'mention  of  bodily  harm,  and  using  proper  precaution  to  pre- 1  Hale,  472. 
vent  danger,  unfortunately  happens  to  kill  another  person. 
This  is  one  species  of  exatsable  homicide.    But  inasmuch  as  4Blac.Coin.182. 
no  blame  is  imputable  in  any  degree  to  the  party  under  the  A"*®»  »•  ^• 
circumstances  above  supposed ;  and  on  the  contrary  such  an 
one  sqems  more  entided  to  compassion  than  to  censure ;  it 

seems 
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Ch.  V.  f  a    seems  to  be  now  settled,  whatever  may  have  been  formerly 
MUadventure.  thought,  that  the  jury  under  the  direction  of  the  court  may 
Vide  2  Inst  14a  acquit  the  party  generally,  without  putting  him  to  purchase 
315.  a  pardon  under  the  statute  of  Gloucester,  c.  9.    The  act 

c.  26.  upon  which  the  death  ensues  must  be  lawful  in  itself;  for  if 

Fo»t.  28a  it  be  malum  in  se,  the  case  will  amount  to  felony,  either 

^  Ola/*  fVkfln  IfiA 

Fidel  Hftle  477.  niurder  or  manslaughter,  according  to  the  circumstances.  If 
492.  it  be  merely  malum  prohibitum,  as  shooting  at  game  by  an 

Ante  8.  6.        unqualified  person,  that  will  not  vary  the  degree  of  the 
Fost25a  offence.     The  usual  examples  under   this   head   are,    1st, 

where  death  ensues  from  innocent  recreations;  2dly,  from 
moderate  and  lawful  correction  in  foro  domestico;  Sdly, 
from  acts  lawful  or  indifferent  in  themselves  done  with  pro- 
per and  ordinary  caution* 

$  9.  Having  thus  ascertained  the  terms  made  use  of  in  our 

The  several  cliu- Isiw  for  denoting  the  different  degrees  of  guilt  in  homicide, 

a6leto^%a^^^^  the  nature  of  the  punishments  which  may  be  inflicted 

ces  before  men-  on  the  several  offenders;  I  now  proceed  to  the  consideration 

'""   '  of  the  facts  constituting  the  several  offences,  and  the  investi* 

gation  of  those  principles  on  which  are  founded  the  several 
gradations  of  guilt  above  enumerated.    The  subject  of  homi- 
cide has  usually  been  treated  of  under  artificial  terms;  but 
Ante,  214.         for  the  reasons  first  mentioned  I  have  thought  it  serviceable 

to  attempt  a  more  natural  arrangement  of  it.  Homicide  will 
therefore  be  considered  as  it  arises, 

I.  From  malice  aforethought  express;  where  the  deliberate 
purpose  of  the  perpetrator  was  to  deprive  another  of  life j  or 
do  him  some  great  bodily  harm. 
IL  From  transport  of  passion  or  heat  of  blood;  wherein  is  to 
be  considered  under  what  circumstances  it  may  be  presumed 
that  the  act  done^though  intentional  of  death  or  great  bodily 
harm^  was  not  the  result  of  a  cool  deliberate  judgment  and 
malignity  of  hearty  but  imputable  to  human  infirmity  alone. 

III.  In  the  prosecution  of  some  other  criminal  or  unlawful  act. 
or  purpose^  wherein  death  ensues  collaterally  to  or  beside 
the  principal  intent. 

IV.  From  impropriety^  negligence^  or  accident^  in  the  prose* 
cution  of  an  act  Icavful  in  itself  or  intended  as  a  sport  or  re* 
creation. 

V.  From 
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V.  From  necessity  or  defence  of  a  marts  person  or  property^    Ch.  V.  %  9. 
or  of  the  property  or  persons  of  others.  J^^^  tevtral 

VI.  In  advancement  or  execution  of  the  Urws*  ^ 

VII.  It  will  be  considered  how  far  all  or  any  of  these  con»  ' 
sideraiions  and  circumstances  vary  the  nature  of  the  offence 

as  appUed  to  masters^  husbands^  or  ecclesiasticcd  superiors^ 
killed  by  their  servants^  wivesy  or  inferiors* 


I.  Homicide  from  Malice  aforethought  express;  V)here       $  10. 
the  deliberate  Purpose  of  the  Perpetrator  was  to  de- 
prive  another  of  Lifcy  or  do  him  some  great  bodily 
Harm. 
This  either  arises, 

1.  From  a  particular  malice  to  the  person  killed. 

2.  From  a  particular  maUce  to  one^  which  falls  by  mistake  or 
accident  upon  another:  or, 

3.  From  a  general  malice  or  depraved  inclination  to  mischief 
fall  where  it  may. 

1.  The  malice  is  either  directed  against  the  life  of  an-        ^n 
other,  or  against  a  man's  own  life.  Fr<ym,  particular 

Having  before  explained  the  meaning  of  the  word  malice,  *"f^^  ^  '^  ^' 
as  applied  to  homicide,  under  the  definition  before  given  of  Ante»  s.  3. 
murder,  it  is  only  necessary  to  say  here,  that  in  all  cases 
where  the  homicide  is  founded  upon  such  pre-conceived 
malice,  whatever  might  be  the  immediate  occasion  of  exerting  1  MS.  Sum.  159. 
it,  die  crime  amounts  to  murder.  The  grosser  instances  of 
wilful  murder,  where  the  malignity  of  the  heart  is  apparent, 
need  no  explanation:  the  circumstances  of  every  such  case 
are  peculiar  to  itself.  Perhaps  strong  circumstantial  evidence 
in  cases  of  crimes  like  this,  committed  for  the  most  part  in 
secret,  is  the  most  satisfactory  of  any  from  whence  to  draw 
'^z  conclusion  of  guilt:  for  men  maybe  seduced  to  perjury 
y  many  base  motives,  to  which  the  secret  nature  of  the 
offence   may  sometimes   afford  a  temptation;   but  it  can 
::arcely  happen  that  many  circumstances,  especially  if  they 
e  such  over  which  the  accuser  could  have  no  control,  form- 
ing altogether  the  links  of  a  transaction,  should  all  unfortu- 
nately 


f^/ 
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Ch.  V.  5 11.    nately  concur  to  fix  the  presumption  of  guilt  on  an  individaal, 

niaHce^to^thc ^' ^°^  ^^^  ^^^^  ^  conclusion  be  erroneous.    Lord  Hale  how- 
ceated.  ever  recommends, that  in  these  cases  there  should  be  evidence 

2  Hale  290.      °^  ^^  dead  body's  having  been  found;  to  which  perhaps  it 

may  be  added,  that  the  conduct  of  the  person  accused  should 

appear  such  as  is  reconcileable  with  the  facts  Alleged  in  proof 

X  Hale,  451.      of  his  guilt.    Lying  in  wait,  antecedent  menaces,  former 

grudges,  and  concerted  schemes  to  do  a  person  some  bodily 
harm,  are  some  of  the  many  circumstances  which  are  evi* 
dence  of  a  particular  malice. 

I*  $  12.  The  implication  of  malice  arises  in  every  instance  of  homi- 

Malice  by  tmph'  ^^jj^  amounting  in  point  of  law  to  murder:  and  in  every  charge 
!     Fo8t  255.  of  murder,  the  fact  of  killing  being  first  proved,  all  the  cLrcum- 

1  Hale,  455.       stances  of  accident,  necessity,  or  infirmity,  are  to  be  satisfac- 
)  torily  proved  by  the  prisoner,  unless  they  arise  out  of  the  evi- 

dence produced  against  him.  But  it  is  intended  here  only  to 
speak  of  the  more  deliberate  and  depraved  species  of  that  of- 
\  fence,  where  the  mind  has  brooded  upon  its  prej^,  and  marked 

out  the  object  of  destruction  in  cool  blood.  And  therefore  suf- 
fice It  to  say  upon  this  head,  that  in  all  cases  where  it  appears 
that  there  was  an  interval  of  reflection,  or  a  reasonable  time 
for  the  blood  if  it  had  been  heated  to  cool,  after  which  the 
deadly  purpose  is  eflFected ;  however  grievous  the  provocation 
may  have  been,  the  party  killing  is  guilty  of  murder;  for 
*<  Vengeance  it    vengeance  belongs  not  to  man.  Let  it  also  be  remembered, 
"  ^flT  fhh^  ^^^^^  however  a  provocation  received  may  rebut  the  implica- 
"  the  Lord.**     v  tion  of  malice,  it  will  be  to  answer  in  alleviation  to  express 
^  M^^a"'  47°^^^^^  proved.    And  therefore  if  upon  a  provocation  re- 
t     1  Ventp.  159.     ceived  one  party  deliberately  and  advisedly  denounce  venge- 
0^b*»'  ^^       ^^^^  agsunst  the  other,  as  by  declaring  that  he  will  have  his 
2Ld.  Kzy. 1^90.  bloody  or  the  like,  and  afterwards  carry  his  design  into  exe- 
Post.  s.  19.  23.  cution,  he  will  be  guilty  of  murder;  although  the  death  hap- 
pened so  recently  after  the  provocation  as  that  the  law  might, 
apart  from  such  evidence  of  express  malice,  have  imputed 
\  the  act  to  unadvised  passion.    But  where  fresh  provocation 
intervenes  between  pre-conceived  malice  and  the  death,  it 
ought  clearly  to  appear  that  the  killing  was  upon  the  ante- 
cedent malice;   which  may  be  difficult  in  some  cases  to 
shew  satisfactorily,  if  the  new  provocation  were  a  grievous 

one. 
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• 

doe*  In  such  cases,  says  Hawkins,  it  shall  not  be  presumed   Ch.  V.  f  13. 
that  they  fought  on  the  old  grudge,  unless  it  appear  by  the-^^^/^^'c^^ 
whole  circumstances  of  the  fact*    But  with  respect  to  poi-  ceated. 

aoning,  that  necessarily  implies  malice,  however  great  the 7 — j—— 

provocation  may  have  been,  because  it  is  a  deliberate  act.  b.  30. 
On  account  of  its  singular  enormity,  it  was  made  treason  by^H*l^>^^^^ 
the  Stat.  22  H.  8.  o.  9.;  but  that  was  afterwards  repealed  by  4  bUc.  Com. 
Stat.  1  Ed.  6.  c  13.  8.  10  &  13.  which  again  makes  it  wil-193.  SOO. 
ful  murder,  and  takes  away  clergy. 

Not  only  he  who  kills  another  in  a  deliberate  duel,  let  the      DueUing, 
provocation  have  been  what  it  may,  but  his  second  also  is  Tarwiici^ctS 
jruilty  of  murder:  and  it  has  been  doubted  whether  this  does  3  Bulstr.  171»  2. 

1     D     11     D 

not  extend  even  to  the  second  of  him  who  was  killed,  because  350  1! 
the  death  happened  upon  a  compact  in  which  all  were  en-  Post.  ■.  59. 
gaged.    But  I  shall  have  occasion  to  revert  to  this  ijuestion  Post  s.  24. 
VOL  another  place,  to  which  I  refer. 

If  A.  by  force  take  the  arm  of  B,  in  which  is  a  weapon,  1  Htlc,  51. 434 
and  therewith  kill  C,  A.  is  guilty  of  murder,  but  not  B.  But 
if  it  be  only  a  moral  force  put  upon  B.,  as  by  threatening  him 
with  duress  or  imprisonment,  or  even  by  an  assault  to  the 
peril  of  his  life,  in  order  to  compel  him  to  kill  C*^  it  is  na 
legal  excuse;  whatever  consideration  such  a  peculiar  cas^  as^id^pott  s.  61. 
the  last  might  deserve  in  respect  of  punishment*  :'«• 


'•  ■> 


The  manner  of  procuring  the  death  of  another  with        j  13. 
malice  is,  generally  speaking,  no  otherwise  material  than  as  Manner  ^tro- 
the  degree  of  cruelty  or  deliberation  with  which  it  is  accom- ^'J^;^""'^. 
panied  may  in  conscience  enhance  the  guilt  of  the  perpetra-  <&r,  if  by  malice, 
tor;  with  this  reservation  however,  that  the  malice  must  be  Sum.  50! 
of  corjfrora/ damage  to  the  party.    And  therefore  working^  ^***»^^*^^' 
upon  the  fancy  of  another,  or  treating  him  harshly  or  un« 
kindly,'by  which  he  dies  of  fear  or  grief,  is  not  such  a  killing 
as  the  law  takes  notice  of.    But  he  who  wilfully  and  deli- 1  Hawk.  ch.  31<^ 
berately  does  any  act  which  apparendy  endangers  another's!*  *• 
life,  and  thereby  occasions  his  death,  shall,  unless  he  clearly  4  bIac.  Com.  ^ 
prove  the  contrary,  be  adjudged  to  kill  him  of  malice  pre*^^*  / 

pense.  ^ 

Such  was  the  case  of  him  whocarriedhissick  father  against  paim.  54a 
his  will  in  a  /icvere  season  from  one  town  to  another,  by  rea-  ^  '^oil  32r. 
eon  whereof  he  died:  and  of  the  harlot  who  being  delivered  ,.  5^^^ 

G  g  ^  of  1  Hale,  431,  3. 
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Ch.  V.  $  IX  of  a  child  left  it  in  an  orchard  covered  only  with  leaves,  m 
From  ^'^(»^  which  condition  it  was  killed  by  a  kite:  and  of  another  who 
^  "  '^  '^'hid  her  child  in  a  kogalye,  whet*  h  was  devcmred.   Such 

MS  T 53"^°  ^**  ^^  ^^'^^  ^^  ^^  parith  officers  who  shifted  a  child 

Palm.  548.'       frooi  parish  to  parish,  tiU  it  died  for  want  of  care  and  suste* 

4  Blac.  Com.     nance. 
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1  Hale»  432.  One  infected  with  die  plague  going  abroad,  whereby  an« 

other  catches  the  infection  and  dies,  seems  guilty  of  a  great 

,     misdemeanor  at  least:  and  if  he  did  it  wilfully  to  destroy 

another,  Lord  Hale  doubts  wbether  it  would  not  be  murder. 

An  infected  person  going  out  and  conversing  in  company 

with  an  infectious  sore  upon  him,  afi;er  command  by  the 

magistrates  to  remain  at  home,  was  made  felony  by  the  staL 

%(y\A^  1)  Jae.3  Jac*  !•;  but  that  statute,  after  having  been  continued  for 

1.  c.  31.  »•  7.      some  time,  is  now  expired.   Yet  an  offence  of  this  sort  in 

40  Geo.  3.  c.  80.  breach  of  quarantine  is  now  made  felony  without  clergy 
ri^  post  ^«a-  y^    ^^  3^^  4^  Q^^  3^  ^^  30^ 

Whether  an  indictment  for  murder  could  be  maintmned, 

for  killing  a  female  iofimt  by  ravishing  her,  was   made  a 

Lfldd's  case,     quesdon  in  Ladd's  case;  but  the  judges  to  whom  it  was  re^ 

1773,  MS.  Jud.  fcrrcd  gave  no  opinion  upon  it^  as  the  indictment  was  holden 

bad  on  another  point. 

But  where  the  death   ensued    rather   fit>m    incautious 
neglect,  however  culpable,  than  from  any  actual  malice  or 
wilful  disposition  to  injure  anodier,  or  obstinate  perseverance 
in  doing  an  act  necessarily  attended  widi  danger,  and  regard- 
less of  the  consequences,  the  severity  of  the  law  may  audmit 
of  some  relaxation:  but  the  case  must  be  stricdy  freed  from 
Self's  case,  O.B.  these  latter  incidents.    As  in  the  case  of  Self,  who  upon 
M^  V'^\\  T    "^^  apprentice  returning  to  him  from  bridewell,  whither  he 
{Vide  Wade's    had  been  sent  for  misbehaviour,  in  a  lousy  and  distempered 
case,  O.  B.  Feb.  condition,  did  not  take  that  care  of  him  which  his  situation 
Seas' Pap.,  and  required,  and  which  he  might  have  done;  the  apprentice 
Patmoi  e's  case,  not  having  been  suffered  to  be  in  a  bed  on  account  of  the 
1789).  vermin,  but  being  made  to  lie  on  the  boards  for  some  time 

widiout  covering  and  without  common  medical  care.  In 
this  case  the  medical  persons  who  were  examined  were  of 
opinion  that  the  boy's  death  was  most  probably  occasioned 
by  his  ill-treatment  in  bridewell,  and  the  want  of  care  when 
he  went  home;  and  they  inclined  to  think,  that  if  he  had 

been 
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been  propexiy  treated  when  he  c&me  home  he  might  have    CH.  v.  $  13. 
recovered.  But  though  some  harsh  esqiressions  were  proved  ^^  particular 
to  have  been  spoken  by  the  prisoner  to  the  bojr,  yet  there  was  ^JJ  ^  ***  ^^ 
no  evidence  of  any  personal  violence  having  been  used  by  the  " 

prisoner:  and  it  was  proved  that  the  apprentice  had  had 
sufficient  sustenance:  and  the  prisoner  had  a  general  good 
character  for  treating  his  apprentices  with  humanity;  and 
had  made  application  to  get  this  boy  into  the  hospital.  Un- 
der these  circumstances  the  Recorder  left  it  to  the  jury  to 
consider  whether  his  death  were  occasioned  by  the  ill-treat* 
meat  he  received  from  his  master  after  returning  from 
bridewell;  and  whether  that  ill««reatment  amounted  to  evi- 
dence of  malice,  in  which  case  they  were  to  find  him  guilty 
of  murder.  At  the  same  time  they  were  told,  with  the  con- 
currence of  Mr*  Justice  Gould  and  Mr.  Baron  Hotham,  that 
if  they  thought  otherwise,  yet  as  it  appeared  that  the  prison* 
er's  conduct  towards  his  apprentice  was  highly  blameable 
and  improper,  they  might  under  all  diese  circumstances  find 
him  guilty  of  manslaughter;  which  they  accordingly  did« 
And  upon  the  question  being  afterwards  put  to  the  judges,  East.  IS  Geo.  3. 
whether  the  verdict  were  well  found,  they  all  agreed  that  the  ^^^j^^nd  iUh^ 
prisoner  should  be  burned  in  the  hand  and  discharged  (a),    hurst,  j.) 

Malice  may  be  directed  against  any  person  within  the '      ^  14, 
king^s  peace.    Therefore  to  kiU  an  alien  enemy  within  the  Agairut  vshom 
kingdom  is  murder,  unless  in  the  actual  heat  and  exercise  of^^^J^"^  ^ 
war.  So  to  kill  one  attainted  of  felony  otherwise  than  by  a  1  Hale,  41:^3. 
lawful  execution;  or  one  in  a  pr»munire.    But  to  ^iil  af^^f^"^*  ^' 
child  in  its  mother's  womb  is  no  murder,  but  a  great  mispri-  Sum.  5a    ^ 
sion:  and  Staundford  and  Lord  Hale  are  of  the  sam^  opinion,  J  ^^'^  ^^'  ^^' 
even  where  the  child  is  bom  alive,  and  af|erwards  dies  by  staundf.  21. 
reason  of  the  potion  or  bruises  it  received  in  the  womb:|  ®^**^-  ^^ 

(a)  I  have  been  the  more  particular  in  staUng*  tlie  ground  of  the  decision 

in  this  case  because  Mr.  Justice  Gould's  note  of  the  case,  from  whence 

this  if  taken,  is  evidently  diflPerent  from  another  report  (Leach,  C.  C. 

IST**)  of  tlie  opinion  of  the  judges  in  this  case ;  from  wlicnce  it  might  be 

collepted  tliat  there  could  be  no  gradation  of  guilt  in  a  matter  of  this  sort, 

vhere  a  master  by  his  ill  condaet  or  negligence  had  occasioned  or  accele- 

ated  tlie  death  of  his  apprentice ;  but  he  must  either  be  found  jWlty  of 

jurder  or  acquitted;  a  conclusion  which,  whetlier  weU  or  ill  rounded, 

certainly  cannot  be  drawn  from  this  statement  of  the  case.    'Hie  same 

opinion  however  is  stated  in  the  O.  B.  Sessions  Papers  to  have  been 

thrown  out  by  the  Recorder  in  Wade's  case  before  referred  to  in  the 

margin. 

i^rhich 
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Ch.  V.  f  14.  which  opinion  they  seem  to  ground  on  the  difficulty  of  at- 
From  ^<vttcM/dBr  pertaining  the  fact:  certainly  not  a  satisfactory  reason,  where 
ceoittC  the  fact  is  clearly  established:  and  according  to  all  other 

opinions  the  latter  is  murder. 

Maiice exerted  Malice  may  be  exerted  against  a  party  in  his  absence;  as 
^^^t  party  where  A.  lays  poison  fcr  B.  in  his  victuals,  which  B«  after* 
1  Hale,  431.455.  "^^^  takes  and  dies.  So  where  A.  procures  an  idiot  or 
P^^'^  lunatic  to  kill  B.,  which  he  does.  In  both  instances  A.  is 
Accessary.        guilty  of  the  mxu-der  as  principal,  and  B.  is  merely  an  in* 

strument. 
Keilw.  136.  If  one  persuade  another  to  kill  himself,  the  adviser  is 

1  Hawk.*ci^2r  K^^^^y  ^^  murder.  The  same,  if  he  kill  the  party  by  his  own 
B.  6.  command* 

i  IS*  ^^^  ^^^^  of  wilful  murder  upon  express  malice  deserves 

Malice  agabut  particular  notice  i  because  on  account  of  the  difficulty  at* 
JBattard*.  teudant  upon  the  proof  of  the  fact  the  legislature  have 

thought  it  necessary  to  make  special  provision  for  facilitating 

the  detection  of  it. 

tl  Jac.  1.  c.  tr.      By  the  stat.  21  Jac«  1.  c«  27.  it  is  enacted,  ^'  that  if  any 

hfv*i6  ^"^^J"**  "  woman  be  delivered  of  any  issue  of  her  body,  which  being 

c  4  ^^  born  alive  should  by  the  laws  of  this  realm  be  a  bastard; 

^  and  that  she  endeavour  privately  either  by  drowning  or 
"  secret  burying  diereof,  or  any  other  way,  either  by  herself 
<^  or  die  procuring  of  others,  so  to  coitceal  the  death  ther^of^ 
^  as  that  it  may  not  come  to  light  whether  it  were  bora 
"  alive  or  not,  but  be  concealed:  in  every  such  case  the 
^<  said  mother  so  offending  shall  suffer  death  as  in  case  of 
((  murder,  except  she  can  prove  by  one  witness  at  the  teaat, 
^  that  the  child  whose  deadi  was  by  her  so  ititeaded  to  be 
^^  concealed  was  bom  dead.** 

2  MS.  6um.  48&  This,  being  a  very  severe  law,  has  been  alwajrs  construed 
Kel.  33,  3.  most  favourably  for  the  unfortunate  object  of  accusadon. 
2  Hawk.  ch.  46.  jj.  ^j^^  ^^^^  j^^  j^^jp^  ^^  confessed  herself  widi  child,  she  is 

r/tilff posts.  120. not  within  the  construction  of  die  statute;  and  then  it  will 

lie  on  the  prosecutor  to  prove  that  the  child  was  bom  alive 

O.  B.  Dec  13^  and  murdered.  Upon  the  same  principle  evidence  is  always 

1689.  allowed  of  the  modier's  having  made  provision  for  the  birth, 

as  a  circumstance  to  shew  that  she  did  not  intend  to  conceal 

2  Hale»  289.      it.  Again,  if  the  child  |>e  bom  before  its  time,  which  is  to  be 

collected 


i 
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collected  from  circumstances,  as  if  it  have  no  hair,  or  nails,   Ch.  V.  $  15. 
this  is  presumptive  evidence  that  it  was  bom  dead;  but  it^rcmpart^ilar 
must  be  left  to  the  jury  upon  all  the  circumstances  of  the  ceani 

case*  At  all  events  if  there  be  no  concealment  proved,  the 

caae  stands  as  at  conunon  law;  and  the  woman  is  not  put  to 

the  absolute  necessity  of  proving  that  the  child  was  bom  dead. 

And  even  the  presence  of  an  accomplice  has  been  holden  to 

take  the  case  out  of  the  statute.   Jane  Peat  was  indicted  for  Rexy.JanePestt 

the  mEurder  of  her  bastard  child,  and  Margaret  Peat  her^*^*^^"" 

mother  was  indicted  at  ihe  same  time  for  being  present  Post  s.  119. 

uding  and  abetting.    It  appeared  that  the  prisoner  Jane ^Y,^^^e\.  4 

when  in  labour  was  heard  by  persons  in  an  adjoining  room  a  Btmilar  law 

to  call  to  her  mother,  who  was  present  with  her.  Heath,  J.  ^"P*  ^^^  ^ 

held  that  this  took  the  case  out  of  the  statute ;  for  if  any 

person  be  present,  although  privy  to  the  gwlt,  there  can  be 

no  concealment  by  the  mother  within  the  statute,  and  the 

case  stands  as  at  common  law.    And  there  being  no  evidence 

of  guilt  but  the  concealment  by  both  the  prisoners,  they  were 

acquitted  by  his  direction.    Mr.  Justice  Blackstone  says  fur-  4  Blsc.Com.l96. 

Iher,  that  it  has  been  usual  of  late  years,  upon  trials  for  this  Mary  JeiFord** 

r  »  case,  Eieter  Sp. 

offence,  to  require  some  sort  of  presumptive  evidence  that  AssarQa*  cor. 

the  child  was  bom  alive,  before  the  other  constrained  pre-  I'^mson,  B. 
sumpUon,  that  the    child   whose  death  is  concealed  was  rid^  post.  s.  119. 

therefore  killed  by  its  parent,   is  admitted  to  convict  the  ^?' ^<l/®"»  ^'^ 

^  *  the  indictment 

pnsoner. 

Mdke  may  also  be  directed  to  the  destruction  of  a  man's        $  16. 

own  li£e,  which  denominates  the  party  felo  de  se:  that  is,     Felodese. 

where  any  person  wilfully  does  any  act  to  destroy  himself,  y^^^^^  5,  ' 

and  is  thereby  killed.    If  A.  kill  B.  at  his  own  desire,  B.  is  1  Hawk«  ch.  3/. 

not  felo  de  se,  because  his  consent  was  merely  void;  but?i.5'  „      ^^.. 
-  »•  V  1  •  *.ri«c  Moor. 7o4. 

where  two  agree  to  die  together,  and  one  prepares  poison  of 

which  they  both  drink,  and  he  who  prepared  it  survives,  the 
other  who  dies  is  felo  de  se;  because  the  act  of  taking  the 
poison  was  his  own,  though  the  other  assisted  him  in  get- 
ting it. 


2.  Honucide 
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Ch.  V.  i  17. 

2*  Homicide  from  a  particular  Malice  to  one^  which  falls  hf 

Mistake  or  Accident  upon  tmother. 

\  \7l  In  these  cases  the. act  done  follows  the  nature  of  the  act 

^f^^f%^     intended  to  be  done*    Therefcnre  if  the  latter  were  founded 
another,  in  malice,  and  the  stroke  from  whence  death  ensued  fell  hj 

Suni.  50.  mistake  or  accident  upon  a  person  for  whom  it  was  not  in- 

442. 4^ '  tended,  yet  the  motive  being  malicious,  the  act  amounts  to 

py**"' *^8-         murder;  or  to  petit  treason,  according  to  the  relative  situa- 
117.    PiOt  de    tion  of  the  parties. 

5*^'9r^'  **•         Thus  A.  having  malice  against  B.,  strikes  at  and  misses 
post  s.  27.  32.    ^ii^*  ^^  ^^  ^'^  ^^^  ^^  murder  in  A.:  and  if  it. had  been 

without  malice,  but  with  an  instrument  or  in  a  manner  cal* 

culated  to  create  danger,  though  not  likely  to  kiU,  it  would 

1  Hftle,  438.      have  been  manslaughter.    Again,  A*  having  malice  against 

1  Hale, 431. 436.  Q     assaults  him,  and  kills  C.  the  servant  of  B.,  who  had 

1  Hftwk.  ch.  31.  .     .  . 

8. 42.  come  in  aid  of  his  master:  this  is  murder  'm  A.;  for  C«  was 

justified  in  attacking  A.  in  defence  of  his  master,  who  was 
thus  assaulted*  So  if  A*  give  a  poisoned  apple  to  B.,  in- 
tending to  poison  her,  and  B.  ignorant  of  it  give  it  to  ;i 
child,  who  takes  it  and  dies;  this  is  murder  in  A*,  but 
no  offence  in  B«;  and  this,  though  A*  who  was  present  at 
the  time  endeavoured  to  dissuade  B.  from  giving  it  to  the 
child. 

1  Hale,  429.  Hither  also  may  be  referred  the  case  of  one  who  gave  me- 

dicine to  a  woman;  and  that  of  another  who  put  skewers  in 

Mary  Tinekler'g her  womb,  with  a  view  in  each  case  to  procure  an  abortion; 

1781*  by  jJl^Uic  ^'*^^^^^y  *^  women  were  killed.   Such  acts  are  clearly  mmw 
judges.  der;   though  the  original  intent,  had  it  succeeded,  would 

PMtfcTsV^     not  have  been  so,  but  only  a  great  misdemeanor;  for  the 

acts  were  in  their  nature  malicious  and  deliberate,  and  ne» 

ccssarily  attended  with  great  danger  to  the  pers<m  on  whom 

they  were  practised. 
1  Hale,  41 3.  AIso,  if  a  man  in  attempting  to  kiU  another,  miss  his 

1  Hawk.  ch.  27.  jLjJ^^^  j^j^  \^\\\  himself;  or  intending  to  shoot  at  another,  the. 

gun  burst  and  mortally  wound  himself;  he  is  felo  de  ae ;  for 
Sum.  2a  he  is  the  only  agent.    It  is  also  said,  that  if  A.  assault  B. 

3  Inat!^54  falling  down  with  his  knife  drawn^  A.  in  pursuit  to  kill  B.  by 

haste  fall  on  the  knife  and  be  killed,  A*  is  felo  de  se«    But 
1  HaTc,  413.      Lord  Hale  in  his  Pleas  of  the  Crown  seems  to  doubt  that, 

and 


I 


O/Hwdcide  231 

(Fratfi  MaSce  aforetkought  express), 

ttd  ss^s,  the  authorities  relied  on  do  not  support  the  posi<*    Ch.  V.  §  ir. 
ticm,  for  they  only  determine^  and  that  righdy,  that  B.  is  ^f'^  maiiee  tQ 
not  guilty  at  all,  and  not  merely  se  defendendo;  and  that  A.  ^mwtother,^  * 
ia  not  a  felo  de  se,  but  it  is  €»ly  hcmucide  by  misadrenture.  -^— — 

On  the  other  hand,  if  the  Mow  intended  against  one,  and  Fost  263. 
lighting  upon  another,  arose  from   a  sudden  transport  of  ?"V*^'*J^**®» 

•  1.1  •  !_•    L    •  I  post.  B.  J7. 

passion,  on  a  reasonable  provocation,  which  m  case  the  one  t  Hawk.  ch.  31. 
had  died  by  it  would  have  reduced  the  offence  to  manslaugh*  ^'  ^* 
ter;  the  fact  will  admit  of  the  same  alleviation  if  the  other 
should  happen  to  &11  by  it* 

3.  Homicide  from  a  general  M<dice  ordepraoed  Inclination  to        &  18, 

Miscfuefy  fail  where  it  fnay.  General  maUce, 

The  act  itself  must  be  unlawful,  attended  with  probable  \  Hale,  47$. 
serious  danger,  and  must  be  doiie  with  a  mischievous  intent  % 

to  hurt  people,  in  (»rder  to  make  the  killing  aihount  to  mur« 
der  in  these  cases:  for  it  is  from  these  circumstances  that 
the  malice  is  to  be  inferred.  But  if  an  unlawful  and  dan-  post  26L 
gerous  act,  manifestly  so  appearing,  be  done  deliberately, 
the  mischievous  intent  will  be  presumed,  unless  the  contrary 
be  shewn. 

Thus,  if  a  person,  breaking  in  an  unruly  horse,  wilfully  i  Hale,  476. 
ride  him  among  a  crowd  of  persofto,  the  probable  danger  ^^^^"5.  Com. 
being  great  and  apparent,  and  death  ensue  from  the  vicious- 1  Hawk.  ch.  29. 
ness  of  the  animal,  it  is  murder.    For  how  can  it  be  sup-  ^'  *2.  ch.  31. 

s.  61 

posed  that  a  person  wilfully  doing  an  act,  so  manifestly  p^gt]  g.  38,  &i^ 
attended  with  danger,  especially  if  he  shewed  any  conscious* 
ness  of  such  danger  himself,^should  intend  any  other  than 
the  probable  consequence  of  such  an  act.    But  ye^  if  it 
appear  clearly  to  have  been  done  heedlessly  and  incautiously  t  Hale,  475. 
only,  and  not  with  an  intent  to  do  mischief,  it  is  only  man- 1^™-  ^• 
slaughter:  though  Hawkins  considers  that  it  would  bcmur-j  l^.  Ray.  143. 
der  if  the  person  intended  to  divert  himself  with  the  fright  Hawk,  vt  wpra. 
of  the  crowd.  So  if  a  man,  knowing  thdt  people  are  passing  x  Hale  475. 
-^ong  the  street,  throw  a  stone  likely  to  create  danger,  or  shoot 
ver  the  house  or  wall,  with  intent  to  do  hurt  to  people,  and 
ne  is  thereby  slain;  it  is  murder,  on  account  of  the  previous 
lalice,  though  not  directed  against  any  particular  individual: 
>r  it  is  no  excuse  that  the  party  was  bent  upon  mischief 

generally. 
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Ch.  V.  i  la.   generally.  But  if  the  act  were  done  incautiously,  withoot 
From  general     ^^y  gQch  intent^  which  must  be  collected  from  the  circum- 

'  stances,  it  is  only  manslaughter. 
4BUc.  Com.  Again;  if  in  die  prosecution  of  an  unlawful  act  the  party 
1  Hawk.  ch.  991  come  with  a  general  resolution  to  resist  all  opposers;  as  to 
"*  i^  ^rf^^'  commit  a  riot,  to  enter  a  park,  &c  if  death  ensue  upon 
Principal  and  such  resistance,  it  will  be  murder.  But  this  will  be  ocxisi^ 
Accessary.        dered  more  fully  in  another  place. 

$  19.       II.  0/  Hpmicide  from  Transport  of  Passion^  or  Heat 

of  Blood. 

General  princi'       Herein  is  to  be  considered  under  what  circumstances  it 

^eubii^^"^  may  be  presumed  that  the  act  done,  though  intentional  of 

^  death  or  great  bodily  harm,  was  not  the  result  of  a  cool 

deliberate  judgment  and  previous  malignity  of  heart,  but 

.  imputable  to  human  infirmity  alone. 

'J      Upon  thb  head  it  is  principally  to   be  observed,   that 

i  whenever  death  ensuesfrom  sudden  transport  of  passion  or 

/    heat  of  bood,  if  upon  a  reasonable  provocation  and  with* 

\   oQt  malice,  or  if  upon  sudden  combat,  it  will  be  man- 

I    slaughter:  if  without  such  provocation,  or  the  blood  has 

)  had  reasonable  time  0r  opportunity  to  cool,  or  there  be 

(    evidence  of  express  malice,  it  will  be  murder.  For  let  it  be 

\  again  observed,  that  in  no  instance  can  the  party  killina 

.J  alleviate  his  case  by  referring  to  a  previous  provocation,  n 

\     it  appear  by  any  means  that  he  acted  upon  e:q)ress  malice. 

j  It  becomes  then  material  to  consider. 

Ante,  s.  12.    '       !•  What  is  a  sufficient  provocation,  and  up  ta  what  ex* 

2^LARa^90  ^^*'  to  fcxtenuate  the  guik  of  homicide.    2.  How  far  the 

law  regards  heat  of  blood  in  mitigation  of  homicide,  inde- 
pendent of  the  question  of  reasonable  .provocation;  as  in 
cases  of  mutual  combat.  3.  What  cases  are  a£Fected  by 
the  statute  1  Jac  c.  ,8.,  commonly  called  the  statute  of 
stabbing.  4.  How  long  the  law  will  allow  for  the  blood 
being  heated  under  the  circumstances,  and  what  shall  be 
considered  as  evidence  of  its  having  cooled,  before  the  mor- 
tal blow  given» 

1.  Words 


I 

\ 


0/ Homicide  233 

(From  Transport  of  Passion^  or  Heat  of  Blood)m  Ch  V  4  20 

1 .  Words  of  reproach,how  grievous  soever,  are  not  provoca-        k  20, 

tion  sufficient  to  free  the  party  killing  from  the  guilt  of  mur-  what  U  a  mffi- 

der;  nor  are  contemptuous  or  insulting  actions  or  gestiires  2^'^^??^*'*'^ 

vithout  an  assault  upon  the  person ;  nor  is  anj  trespass  against  l  Hale,  455,  6. 

lands  or  goods.    This  rule  governs  every  case  where  the  ^  33^^  l^ii^' 

party  killing  upon  such  provocation  made  use  of  a  dead^^  130,  l.  4  Blac. 

weapon,  or  otherwise  manifested  an  intention  to  kill,  or  to  ^^?- j?^  J^^^ 

do  some  great  bodBy  harm.    But  if  he  had  given  the  odier  Tr.  395!   Maw- 

a  box  on  the  car,  or  had  struck  him  with  a  stick  or  other  |*^^8rj|»  «««» 

weapon  not  Miefy  to  Uily  and  had  unluckily  and  against  his  Ld  Morley's 

intention  killed  him,  it  had  been  but  manslaucrhter:  for  no^^;^*  ^^^  J:!^* 
,.  .  .  .         11         J  r  i_  ^^   <^w>-  E*i* 

malignant  intention  can  be  collected  from  such  acts.  y7S.  Post  s.  22. 

It  is  indeed  said  by  Lord  Hale,  that  it  was  resolved  in  Lord  1  Ha]e,456i 
Morley's  case  that  words  of  menace  of  bodily  harm  are  a 
sufficient  provocation  to  reduce  the  oflfence  of  killing  to 
manslaughter.  In  the  report  of  the  same  case  in  Keljmg,  Kei.  55. 
no  such  position  is  to  be  found.  And  it  seems  that  they 
ought  at  least  to  be  accompanied  by  some  act  denoting  an 
immediate  intention  of  following  them  up  by  an  actual 
assault. 

But  any  assault  made  with  violence  or  circumstances  of  Assault .  ^ 
indignity  upon  a  man's  person,  as  by  pulling  him  by  the  nose,  ^B^JJf  ^om  ^ 
if  it  be  resented  immediately  by  the  death  of  the  aggres- 191.  / 

Bor,  and  it  appear  that  the  party  acted  in  the  heat  of  blood  ) 

upon  that  provocation,  will  reduce  the  crime  to  manslaughp 
ter.    So,  says  Lord  Hale,  it  would  be,  if  A.  riding  on  the  Lanure's  case» 
road,  B.  had  whipped  his  horse  out  of  the  track,  and  then  J^Jj^*  ^'^g^ 
A.  had  alighted  and  killed  B.    The  particulars  of  the  case 
are  not  explained;  but  I  should  presume  that  the  fact  was 
done  with  violence  or  great  insolence, 
y    So  if  a  man  he  injuriously  restrained  of  his  liberty;  Wigutraintofii' 

where  a  creditor  stood  at  the  door  of  his  debtor  with  ajf*.^,-    ^ 

V.       r  •  1.**    i_  ^ Bucknei's  case, 

drawn  sword,  to  prevent  him  from  escaping  while  he  sent  styl.  467. 

for  a  bailiff  to  arrest  him.    Or,  as  where  a  serieant  put  a  J*^?V  ■•  ^' 

TT  itbcrs  s  case 

common  soldier  under  an  arrest,  who  thereupon  killed  the  stafFord  Sum. 

serieant  with  a  sword:  and  upon  the  trial  the  articles  of  A»f.  1784,  cor. 

•'  .        1  -J  •  *■     1     Buller,  J.  after- 

war  were  not  produced,   nor  any  evidence  given  01   the  wards  before  all 

usage  of  the  army,  and  so  no  authority  in  the  serjeant*f»®.i"*^lf«8JnJ^. 

-  «d  oeo.  o>  Ills* 

appeared.  Gould  and  Bui- 

H  h  There  ^h  J«. 
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Ch.  V.  §  20.  There  is  indeed  one  species  of  provocation,  which  diotigft 
What  prowca-  it  do  not  amount  to  a  personal  assault  upon  the  party  him*' 
uon  niay  exteuw  ^j^^  .^  ^^^  ^  ^^  grievous  a  nature  as  the  law  reasonably 

^ ^concludes  camiot  be  borne  in  the  first  transport  of  passion; 

terer^  "^  ^  " '  where  the  injury  is  irreparable  and  can  never  be  compen- 
Fost.  296.  sated.     This  is  where  a  man  finds  another  in  the  act  of 

Post  s!  29.        adultery  with  his  wife;  in  which  case  if  he  kill  him  in  the 

first  transport  of  passion,  he  is  only  guilty  of  manslaughter, 

and  that  too  of  the  lowest  degree ;  and  therefore  the  Court 
Manning's  caae,  directed  the  burning  in  the  hand  to  be  gently  inflicted, 
ly^^ir  159      because  there  could  not  be  a  greater  provocation.    But  if 

he  had  killed  the  adulterer  deliberately  and  upon  revenge, 

it  would  be  murder. 

§  21.  It  must  not  however  be  understood  that  any  trivial  pro- 

A  trivial  assault  yocation-  which  in  point  of  law  amountk  to  an  assault,  or 

no  pranoeatMon  \  .„      r  ^  v  •  r    «^ 

for  cruel  revenge,  cvett  a  blow,  Will  of  course  reducc  the  crime  of  the  party 
jP^Mt  291.  killing  to  manslaughter.    This  I  know  has  been  supposed 

199. 201.  hy  some,  but  there  is  no  authority  for  it  in  the  law.    For 

where  the  punishment  inflicted  for  a  slight  transgression  of 

any  sort  is  outrageous  in  its  nature,  either  in  the  manner 

or  the  continuance  of  it,  and  beyond  all  proportion  to  the 

offence,  it   is  rather  to  be  considered  as  the  effect  of  a 

brutal  and  diabolical  malignity  than  of  human  frailty:  it  is 

one  of  the  true  symptoms  of  what  the  law  denominates 

malice;  and  therefore  the  crime  will  amount  to  murder, 

notwithstanding  such  provocation.     Barbarity,  says  LrOi-d 

Comb.  408.        Holt  in  Keate's  case,  will  often  make  malice. 

Stedman's  case.      The  case  of  Stedman  will  illustrate  this  in  both  points  of 

O.  B.  Sessions    yjew.     The  prisoner,  who  ivas  a  soldier,  was  indicted  for 

before  Easter  t         r  mJ      i        *  V  «    « 

term  1704.  MS.  the  murder  of  one  Macdonel  a  woman.  It  appeared  that  a 
TMcy  and  Den- friend  of  the  deceased  behtig  fighting  widi  another  in 
Fort.  292.  S.  C.  Covent  Garden,  and  the  prisoner  running  towards  them, 

the  woman  said  to  him,  ^<  you  will  not  murder  the  man, 
will  you?"  Stedman  replied,  "  what  is  that  to  you,  you 
bitch,"  upon  which  the  woman  gave  him  a  box  on  the  ear, 
and  then.  Stedman  struck  her  with  the  pommel  of  his  sword 
on  her  breast:  thereupon  she  fled,  and  he  pursued  and 
stabbed  her  in  the  back  wiA  his  sword.     It  seemed  to 

Holt, 
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Holt,  C.  J.  that  this  was  murder;  the  box  on  the  ear  by  Ch.  V.  §21. 
the  woman  not  being  a  sufficient  provocation  for  the  killing  W'hat /trovoca- 
her  in  that  manner,  and  after  he  had  given  her  the  blow  ate.     ^ 


in  return  for  the  box  on  the  ear:  and  it  was  agreed  to — 

have  this  found  specially  by  the  opinion  of  all  the  judges 
tliere*  But  it  afterwards  appearing  in  the  {»*ogre8s  of  the 
trial,  that  tht  woman  had  struck  the  soldier  witlv^  patten 
on  the  fac^  with  great  force,  so  that  the  blood.  *tfowed,  it 
was  holden  clearly  to  be  only  manslaughter.  The  smart  of  Post.  292. 
the  wound,  says  Mr.  Justice  Foster,  and  the  effusion  of 
blood  might  possibly  keep  his  indignation  boiling  to  the 
moment  of  the  fact. 

So  a  slight  blow  with  a  cane  would  not  in  the  opinion  of  lb.  293. 
the  last-mentioned  learned  judge  have  justified  the  officers 
who  came  to  arrest  Mr.  Luttrell,  in  dispatching  him  in  the  Rex  t.  Reason 
inhuman  manner  reported  by  Sir  John  Strange;  two  ^^i^c^^^]^^* 
them  having,  as  he  states,  upon  the  receipt  of  such  a  blow,  Post.  s.  86. 
stabbed  him  in  several  places  while  he  lay  helpless  on  the  ^*  C.  more  fujif 
ground,  begging  for  mercy,  and  then  dispatched  him  with 
a  pistol:    because  such  furious   acts  of  revenge  inflicted 
upon  trivial  provocations  are  true  symptoms  of  that  malice 
which  constitutes  the  crime  of  murder. 

So  if  on  any  sudden  provocation  of  a  slight  nature,  one  4  Blac.  Com. 
beat  another  in  a  cruel  and  unusual  manner,  so  that  he^^^' 
dies,  though  he  did  not  intend  to  kill  him^  it  is  murder  by 
eiqiress  malice* 

There  are  several  instances  of  smaller  provocations  not        &  22. 
amounting  to  an  assault  upon  the  person,  which  may  yet  Smaller firovoea* 
tend  to  extenuate  the  guilt  of  homicide;  or  to  speak  ^^^^^^au*uttUM^r^' 
properly,  they  serve  to  explain  the  act  and  rebut  the  pre«  venged  cruelly  or 
sumption  of  malice.   Wherein  however  it  must  ai2:ain  be  ^'^^^^^^T*^ 
observed,  that  the  punishment  must  not  be  greatly  dispro- 
portionate to  the  offence*    And  herein  much  depends  upon  Ante,  s.  21. 
the  instrument  or  manner  of  chastisement:  if  the  instru^  J?'^^^*^  ^  -. 

MS.  Burnet,  44. 

ment  be  such  in  its  nature  as  was  likely  to  endanger  life,  Kel.  131. 
as  a  pestle,  the  party  killing  will  still  be  guilty  of  murder*  ^  g^^^*^^' 
But  if  it  be  not  of  a  deadly  nature;  nor  urged  with  brutal 200. 
violence;   in  short,  if  the  act  may  fairly  be  attributed  to 
an  iAtention  to  correct  rather  than  to  a  cruel  and  implacable  ^  H&wk.  ch.  31. 

malice, "' 
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Ch.  V.  f  32.    malice,  founded  in  a  sjnrit  of  revenge,  it  will  amount  onljr 
What  provoca-    to  manslaughter. 

ate.  A.  nndmg  a  trespasser  on  his  Ismd,  m  the  first  transport 

r — ~ of  his  passion  beat  him,  and  unluckily  happened  tokillhimt 

1  Hale,  473.      ^^^  ^^  holden  to  be  manslaughter.  But  it  must  be  under- 
1  Hawk.  ch.  31.  stood  that  he  beat  him  not  with  a  mischievous  intention  to 

».  34. 

Kel  133.  injure  him  materially,  bat  merely  to  chastise  for  the  tres- 

Po8t  8.  56.       pass,  and  deter  him  from  repeating  the  like;  and  it  must 

so  appear.    For  if  he  bad  knocked  his  brains  out  with  a 

bill  or  hedge-stake,  or  had  given  him  an  outrageous  beating 

with  an  ordinary  cudgel,  beyond  the  bounds  of  a  sudden 

resentment,  whereof  he  had  died,  it  had  been  murder. 

It  V.  John  Fray,     Where  one,  having  had  his  pocket  picked,  seized  the 

COP.  Gould,  J.  '  offender,  and  being  encouraged  by  a  concourse  of  people. 

Seas.  Paperfy     threw  him  into  an  adjoining  pond  by  way  of  avenging  the 

'  theft  by  ducking  him,  but  without  any  apparent  intention 

of  taking  away  his  life,  and  the  pickpocket  was  drowned; 

this  was  ruled  to  be  manslaughter  only. 

1  Hale,  456.  On  words  of  provocation  a  man  threw  a  broomstick  at  a 

distance  at  another,  and  killed  her;  and  the  judges  not 
being  unanimous,  a  pardon  was  advised.  The  doubt  there 
must  have  been  upon  the  ground  that  the  instrument  was 
not  such  as  could  probably  at  the  given  distance  have  occa« 
sioned  death  or  great  bodily  harm. 
Sarah  Hazel'a       A  similar  doubt  occurred  in  Sarah  Hazel's  case,  on  an 

S^GeaS.  Ms!  *^^^^^"*^°^  ^^^  murder.    It  was  found  upon  a  special  vcr-^ 

diet,  that  she  had  directed  her  daughter-in-law,  a  child  of 
ten  years  old,  to  spin  some  yam;  and  upon  her  return  home 
finding  some  of  it  badly  done,  she  threw  a  four  legged 
stool  at  the  child,  and  struck  her  on  the  right  temple,  of 
which  the  child  soon  after  died.  The  jury  found  also, 
that  the  stool  was  of  sufiicient  size  and  weight  to  give  a 
mortal  blow,  but  that  the  prisoner  when  she  threw  it  did  not 
intend  to  till  the  deeeasedm  That  she  afterwards  threif  the 
body  into  a  river,  and  told  her  husband  that  the  child  was 
lost.  After  argument  in  B.  R.,  (where  several  formal  ob- 
jections were  taken  to  the  finding,)  the  case  for  the  diffi* 
culty  of  it  was  referred  to  the  consideration  of  all  the  judges ; 
but  no  opinion  was  ever  delivered,  as  some  of  the  judges 
thought  it  a  proper  case  to  recommend  for  a  pardon. 

On 
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On  the  argument  of  the  above  case,  the  prisoner's  coun«  Clt  v.  $  33; 
9el  cited  a  case  tried  at  Norwich  assizes  in  1782,  before  What  provoca- 
Nares,  J»  where  it  appeared  that  the  prisoner,  a  shepherd,  ^^  ^^^  exem^ 

being  angrf  with  his  boy  for  letting  some  sheep  escape, ^ 

in  his  passion  threw  a  hedge  stake  at  him  with  some  violence, 
at  the  distance  of  about  eight  or  ten  yards,  which  unfor- 
tunately killed  him;  and  it  was  ruled  to  be  only  man* 
slaughter. 

A  parker  finding  a  boy  stealing  wood  in  his   master's  Haltoway's 
ground   bound  him   to   his   horse's   tail,  and  beat    hinu^^^'^^  ^3^ 
The  horse  took  fright  and  ran  away,  and  dragged  the  boy  Palm.  545. 
on  the  ground  till  his  shoulder  was  tvoken,  whereof  he  died.  i^Hi[^t  *ch  ^li 
This  was  ruled  murder.   For  it  was  not  only  an  illegal,  s.  39. 
but  a  deliberate  and   dangerous   act;   the   correction  was ]^\^ic^^^'^^ 
excessive,  and  savoured  of  cruelty.  But  if  the  chastisement 
had  been  more  moderate,  it  had  been  but  manslaughter. 
For  between  persons  nearly  connected  together  by  civil  or 
natural  ties,  the  law  admits  the  force  of  a  provocation  done 
to  one  to  be  felt  by  the  other:  and  therefore  a  fortiori,  if 
the  owner  or  master  himself  had  caught  the  trespasser  and 
beat  him  in  such  a  manner  as  shewed  a  desire  only  to  chas- 
tise and  prevent  a  repetition  of  the  offence,  but  had  unfor- 
tunately and  against  his  intent  killed  him;  it  would  only  have 
been  manslaughter. 

Rowley's  case,  as  reported  by  Lord  Coke,  from  whom  Rowley's  case» 
Lord  Hale  cites  it,  was  this:  The  prisoner's  son  fought  with  J^J^^*  ^j 
another  boy  and  was  beaten;  he  ran  home  to  his  father  all  Post  294. 
bloody;  who  presentiy  took  a  cudgel,  ran  three  quarters  of 
a  mile,  and  struck  (a)  the  other  boy,  who  died.    This  was 
ruled  manslaughter,  because  done  in  sudden  heat  and  pas- 
sion.   Upon  which  case  Mr.  Justice  Foster  observes,  that 
the  provocation  was  not  very  grievous:  the  boy  had  fought 
with  one  who  happened  to  be  an  over  match  for  him,  and 
was  worsted,  a  disaster  slight  enough,  and  very  frequent 
among  boys.  And  therefore  he  is  of  opinion,  that  if  upon 
such  a  provocation  the  father,  after  running  three  quarters 

(a)  The  words  of  Lorcl  Hale  ure  in  tbe  present  tense.  It  must  be 
observed  that  Mr.  Justice  Foster's  words  in  citing  this  case  are  **  beau 
the  other  boy,  who  dieth  of  this  beating."  The  reason  for  adverting  to 
this  difference  will  appear.  The  words  in  Lord  Coke's  report  are,  **  struck 
him  upon  the  head,  upon  which  he  died." 

of 
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Ch.  V.  $  32.  of  a  mile,  had  set  his  strength  against  the  child,  and  had 
What  provoca-  dispatched  him  with  an  hedge  stake,  or  any  other  deadly 
ate.  ^^"^^  ^*^"  weapon,  or  by  repeated  blows  with  his  cudgel,  it  must  have 

been  murder;  since  any  of  these  circumstances  would  have 

been  a  plain  indication  of  malice,  or  a  vindictive  motive. 

Cra  Jac  29d.    But  he  observes  that  Croke  reports  the  true  grounds  of  the 

judgment:  his  words  are^  ^^  Rowley  struck  the  child  with 
•  Godb.  182.  a  little  cudgel^^  of  which  stroke  he  afterwards  died."  From 
uys, "  *  '®<*'"  whence  it  may  be  very  fairly  collected,  that  the  accident 

happened  by  a  single  stroke  with  a  cudgel  not  likely  to  lull 
him.    Such  a  provocation  therefore,  though  it  might  palliate 
a  moderate  chastisement  from  the  hand  of  a  parent,  whose 
passion  might  b^  supposed  to  be  raised  at   the   sight  of 
his  child  in  the  condition  he  was  then  in,  yet  would  not 
have  sufficed  as  any  manner  of  alleviation  for  an  act  of  brutal 
violence;  more  especially  as  the  act  which  occasioned  his 
resentment  was  over,  and  some  time  had  elapsed  before  he 
could  reach  the  object  of  it. 
Ante,  8. 12.^  and     j^  h^s  also  been  shewn,  that  in  some  cases  not  even  pre- 
cise, post  239.  vious  blows  or  struggling  will  extenuate  homicide,  if  it  ex- 
pressly appear  to  have  been  committed  upon  malice. 
Poet  9.62,  he       With  respect  to  provocations  arising  out  of  injuries  done 

to  others  by  officers  of  justice,  or  such  as  act  in  that  charac- 
ter, they  will  claim  separate  considerations  hereafter:  as  will 
i.  sr.  also  those  cases  of  Homicide  arising  from  excess  of  correc- 

tion in  foro  domestico. 

$  23.  a*  In  all  the  instances  above  enumerated  the  parly  killing  19 

Jleiult  of  the  supposed  to  have  taken  all  advantages  in  the  heat  of  blood 
^g^ovoca^'  over  the  person  slain;  but  to  have  received  such  a  provooa- 
tiofi^  tion  as  the  law  presumes  might  in  human  fraiUy  heat  the 

blood  to  a  proportionable  degree  of  resentment,  and  keep  it 
boiling  to  the  moment  of  the  fact:  so  that  the  party  may 
rather  be  considered  as  having  acted  under  a  temporary- 
suspension  of  reason,  than  from  any  deliberate  malicious 
motive.  And  it  has  been  shewn,  that  in  the  case  of  a  legal 
provocation,  strictly  so  considered,  this  heat  will  extenuate 
the  guilt  of  the  party  acting  under  its  adequate  influence^ 
even  though  he  made  use  of  a  deadly  weapon.  The  same 
extenuation  will  apply  even  to  lesser  provocations,  where  the 

instrument 
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instrument  or  force,  not  being  in  their  own  nature  dangerous,    Ch.  V.  $  23. 
were  so  applied  as  to  induce  a  reasonable  presumption  that  ^^  ffrovoca- 
correction  and  not  destruction  were  intended  to  be  eflFected.  ^^. 
It  has-  also  been  more  than  once  observed,  that  the  punish-  — — 


ment  inflicted  upon  any  sort  of  provocation,  whether  in  its  Ante, ».  21, 22. 
nature  admitted  by  law  to  be  such,  or  taken  only  as  explan- *"g^*'^  P^^ 
atory  of  the  act  done,  must  not  greatly  exceed  the  offence 
received.  This  has  been  urged  with  caution;  because  in 
those  cases  where  the  mercy  of  the  law  interposes  in  pity  to 
human  frailty,  it  will  not  try  the  culprit  by  the  rigid  rule  of 
justice,  and  examine  with  the  most  scrupulous  nicety  whe- 
ther he  cut  off  the  exact  pound  of  flesh.  But  let  it  be  re- 
membered on  the  other  hand,  that  whosoever  takes  the  dis- 
pensation of  punishment  into  his  own  hand  does  it  at  his 
peril;  and  if  it  be  found  that  instead  of  punishment  he  exe- 
cuted vengeance  untempered  with  mercy,  he  can  have  no 
reason  to  complain  if  his  excuse  for  such  dispensation  be 
more  scrupulously  balanced  in  the  scale  of  justice. 

In  no  case  however  will  the  plea  of  provocation  avail  the      $  23.  b. 
party,  if  it  were  sought  for  and  induced  by  his  own  act  in  Prcnoeatwn  v>ili 
order  to  afford  him  a  pretence  for  wreaking  his  malice.  As  sought. 
where  A.  and  B.  having  fallen  out,  A.  says  he  will  not  strike,  J  S^^^L^I'  «« 
but  will  give  B.  a  pot  of  ale  to  touch  him;   on  which  B.  g.  24. 
strikes,  and  A.  kills  him:  this  is  murder.  ? !r^' ^*Z:,^*^' 

2  StTft.  773. 

And  in  all  cases  of  provocation,  in  order  to  extenuate  the  i  Hale,  452. 
offence,  it  must  appear  that  the  party  killing  acted  upon  such  ^nte,  s.  11, 12, 
provocation,  and  not  upon  an  old  grudge;  for  then  it  would  ;,^  if  death  on 
amount  to  murder.  old  grudge, 

Richard  Mason  was  indicted  and  convicted  for  the  wilful  Rd.  Mason's^ 
murder  of  William  Mason  his  brother;  but  execution  was  Jl^^Smn "Jif g, 
respited  to  take  the  opinion  of  the  Judges,  upon  a  doubt  1756.  Fost  133. 
•whether  upon  the  circumstances  given  in  evidence  the  offence  ^,-^a,  rece£al 
amounted  to  murder  or  manslaughter.    The  prisoner  with  wi//«or«xtemMitt 
the  deceased  and  some  neighbours  were  drinking  in  a  friend-  m^^  mSue  ' 
ly  manner  at  a  public  house ;  till  growing  warm  in  liquor,  but  and  revenge,*  et- 
not  intoxicated,  the  prisoner  and  the  deceased  began  in  '^^^^^^^i^ZlUaed 
sport  to  push  each  odier  about  the  room.  They  then  wrestled  J5-om  the  cireum" 
one  fall;  and  soon  afterwards  played  at  cudgels  by  ^ff^^'*^^athnv)M 
ment.    All  this  time  no  tokens  of  anger  appeared  on  either  sought  for  the 

'  r'iHp  fmrpote  of  colour- 

If  ^^^^Ungtheii^nge. 
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Ch.  V.  §23.  side,  till  the  prisoner  in  the  cudgel  play  gave  the  deceased  s 
WketprmoQca^  smart  blow  on  the  temple.  The  deceased  thereupon  grew 
ctt,  ^i^gryi  and  throwing  away  his  cudgel,  closed  in  with  the 

■  prisoner,  and  they  fought  a  short  time  in  good  earnest:  tmt 
the  company  interposing,  they  were  soon  parted.    The  pri- 
soner then  quitted  the  room  in  anger;  and  when  he  gc^  into 
the  street  was  heard  to  say,  ^^  Damnation  seize  me  if  I  do 
not  fetch  something  and  stick  him;'*  and  being  reproved 
for  such  expressions,  he  answered,  ^  I'H  be  damned  to  all 
eternity  if  I  do  not  fetch  something  and  run  him  through 
the  body."    The  deceased  and  the  remainder  of  Ae  com- 
pany continued  in  the  room  where  the  affray  hapf>ened;  and 
in  about  half  an  hour  the  prisoner  returned,  having  in  the 
mean  time  changed  a  slight  for  a  thicker  coat.    The  doer 
of  the  room  being  open  into  the  street,  the  prisoner  stood 
leaning  against  the  door-post,  his  left  hand  in  his  bosom,  aad 
a  cudgel  in  his  right;  looking  in  upen  the  company,  but  not 
speaking  a  word.    The  deceased  seeing  him  in  that  posture  ' 
invited  him  into  the  company;  but  the  prisoner  answered^ 
*'  I  will  not  come  in."    "  Why  will   you  not?"   said  the 
deceased.    The  prisoner  replied,   ^Perhaps  you  will  fall 
on  me  and  beat  me."    The  deceased  assured  him  he  would 
not;   and  added,  ^^  Besides,  you  think  yourself  as  good  a 
man  as  me  at  cudgels,  perhaps  you  will  play  at  cudgels  with 
me."    The  prisoner  answered,  "  I  anv  not  afraid  to  do  so  if 
you  will  keep  oif  your  fists."    Upon  these  words  the  de- 
ceased got  up  and  went  towards  the  (»*isoner,  who  dropped 
the  cudgel  as  the  deceased  was  coming  up  to  him.   llie 
deceased  took  up  the  cudgel,  and  with  it  gave  the  prisoner 
two  blows  on  the  shoulder.    The  prisoner  immediately  put 
his  right  hand  into  his  bosom,  and  drew  out  the  blade  ^  % 
tuck  sword,  crying,  ^'  Damn  you,  stand  off  or  I'll  stab  you;" 
and  immediately,  without  giving  the  deceased  time  to  stand 
off,  made  a  pass  at  him  with  the  sword,  but  missed  him. 
The  deceased  thereupon  gave  back  a  litde,  and  the  pri- 
soner,  shortening  the  sword  in  his  hand,  leaped  forward 
towards  the  deceased,  aiid  stabbed  him  to  the  heart;  and 
he  instantly  died.    The  Judges  at  a  conference  in  Michar 
elmas  vacation  unanimously  agreed,  that  there  are  in  this 
case  so  many  circumstances  of  deliberate  malice  and  deep 

revenge 
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revenge  on  the  Defendant's  part,  that  his  offence  can-  Ch.  V.  $  33. 
not  be  less  than  wilful  murder.  He  vowed  he  would  fetch  Whatprcnoca-  ^ 
aomething  to  stick  the  deceased,  to  run  him  through  the  ^. 
body.  He  returned  to  the  company  provided  to  appearance  — — — 
with  an  ordinary  cudgel,  as  if  he  intended  to  try  skill  and 
manhood  a  second  time  with  that  weapon;  but  the  deadly 
weapon  was  all  the  time  carefully  concealed  under  his  coat; 
which  most  probably  he  had  changed  for  the  purpose  of  con- 
cealing the  weapon.  He  stood  at  the  door,  refusing  to  come 
Bearer,  but  artfully  drew  on  the  discourse  of  the  past  quarrel; 
and  as  soon  as  he  saw  his  brother  disposed  to  engage  a  second 
time  at  cudgels,  he  dropped  his  cudgel  and  betook  himself 
to  the  deadly  weapon,  which  till  that  moment  he  had  con- 
cealed. He  did  indeed  bid  his  brother  stand  off;  but  he 
gave  him  no  opportunity  of  doing  so  before  the  first  pass  was 
made.  His  brother  retreated  before  the  second,  but  he  ad- 
vanced as  fast,  and  took  the  revenge  he  had  threatened. 
The  circumstance  of  the  blows  before  the  sword  was  pro- 
duced, which  it  may  be  presumed  suggested  the  doubt,  did 
not  alter  the  case,  nor  did  the  precedent  quarrel;  because, 
all  circumstances  considered,  he  appeared  to  have  returned 
with  a  deliberate  resolution  to  take  a  deadly  revenge  for 
what  had  passed;  and  the  blows  were  plainly  a  provocation 
sought  on  his  part,  that  he  might  execute  the  wicked  purpose 
of  his  heart  with  some  colour  of  excuse. 

2.  But  there  is  another  class  of  cas^s,  where  the  degree  or        &  24. 

species  of  provocation  enters  not  so  deeply  into  the  rs\mx&  Death  on  mutual 

of  them  as  in  the  foregoing:  and  those  are,  where  upon  combat. 

words  of  reproach,  or  indeed  any  other  sudden  provocation,  Foat'sQS. 

the  parties  come  to  blows,  and  a  combat  ensues,  no  undue  Kcl.  135. 

,2  Ld.  Rav.  14>93i> 

advantage  being  taken  or  sought  on  either  side:  if  death  en- 1  Hide,453.456. 
sue,  this  amounts  to  manslaughter.  And  here  it  matters  not  Post.  b.  51,  &c. 
what  the  cause  be,  whether  real  or  imagined,  or  who  draws  crompt.  28. 
or  strikes  first;  provided  the  occasion  be  sudden,  and  notl  Keb.  17. 
urged  as  a  cloak  for  pre-existing  malice.  For  in  no  case  will 
the  killing,  though  in  mutual  combat,  admit  of  alleviation, 
if  die  fighting  were  upon  malice.    Nothing  can  be  more 
dangerous  or  unjust  in  matters  of  this  high  nature,  thah  to 
establish  material  distinctions  upon  points  which  do  not  enter 
into  the  intrinsic  merits  of  the  case.  Where  parties  upon  a 

I  i  sudden 
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Ch.  V.  $34   sodden  quarrel  agree  tofig^t,  how  iitde  does  k  matter^  aa  to 
^  ^"^t^  ^^^'  ^^  point  of  offence,  which  makes  the  first  assauk;  it  is  cAeifc 

I.-.,  purely  accidental;  the  guilt  consists  in  the  pre-cooeeived 

malice  or  anger  against  the  par^,  which  induces  so  nnlawfnl 
Deliberate  duel-  an  agreement.    And  therefore  where  two  persons  delibe* 

1  Hawk.  ch.  31.  ^^yf  ^P«^  ^^  ^8*^^  ^  "^^^*  ^"^  *^  purpose,  and  one  is 
s.  21.  killed;  the  other  cannot  help  himself  by  alleging  that  he 

A  *!*'^*  ^^^  ^'  was  first  stricken  by  the  deceased,  or  that  he  had  often  de» 

Ante, ».  12.  ,  ,   ^  ' 

clined  to  meet  him  and  was  urged  by  importunity,  or  that 

he  meant  not  to  kill,  but  only  to  disarm  his  adversary:  for 

since  he  deliberately  enga|;ed  in  an  act  highly  culpable  in 

defiance  of  the  laws,  he  must  at  his  peril  abide  the  conse« 

1  Hawk.  ch.  31.  quences.  And  here  it  may  be  noted,  that  where  the  prin» 
441  443.  453.'  ^^P^  ^^  deliberate  duelling  would  be  guilty  of  murder,  so 
4Blac.Coin.l99.wilL  his  second;  and,  as  some  have  considered,  the  second 

Cosm^o  Gordon's  ^^  ^*  ^™  ^^^  died,  because  the  fighting  was  uponaooni!- 
case,  O.B.  Sept  pact;   though   Lord   Hale  thinks    the   latter   opkuon  too 

iSwPostTS  ^^^^'^^^   *^^  ^^  ^^^  it  is  a  greaL^icdemeanor  even  in 

him. 

}  25.  I  have  before  stated,  that  in  the  case  of  mutual  combat,  in 

Equality  cf  com- ordiCT  to  suve  the  party  making  the  first  assault  upon  an  in- 
extenulte^  ^  sufficient  legal  provocation  from  the  guilt  of  murder,  the 

occasion  must  not  only  be  sudden,  but  the  party  assaulted 
must  be  put  upon  an  equal  footing  in  point  of  defence,  at 
least  at  the  onset*    This  is  peculiarly  requisite  where  the 
attack  is  made  with  deadly  or  dangerous  weapons. 
Post  295.  A.  uses  provoking  language  or  behaviour  towards  B«,  who 

Kel.Vi.  thereupon  strikes  him,  and  a  combat  ensues,  wherein  A.  ia 

2  Ld.  Ray.  1493- killed;  held  manslaughter;  for  it  was  a  sudden  affray,  and 
».  27^28.*^^  *^^^^^'  fought  upon  equal  terms.    But  if  B.  had  drawn  hia 

sword  and  made  a  pass  at  A.,whose  sword  was  then  undrawn^ 
and  thereupon  A.  had  drawn  and  a  combat  had  ensued,  in 
which  A.  had  been  killed;  this  would  have  been  murder. 
For  B.  by  making  his  pass  while  his  adversary's  sword  was 
undrawn  -shewed  that  he  sought  his  blood;  and  A.'s  en* 
deavouring  to  defend  himself,  which  he  had  a  right  to  do, 
will  not  excuse  B.  But  if  B.  had  first  drawn,  and  forborne 
till  liis  adversary  had  also  drawn,  it  had  been  no  more  than 
manslaughter. 

Mawgridge, 
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Mawgridge,  upon  words  of  anger,  threw  a  botde  with   Ch.  V.  $  25. 
gnat  force  at  the  head  of  Mr.  Cope,  and  immediately  drew  ^  ^mxhtal  com^ 

kis  sword.  Mr.  Cope  returned  a  botde  at  the  head  of  Maw- " 

gridge,  which  it  was  lawful  for  him  to  do  in  his  own  defence,  ^^^^Ift'og 
and  wounded  him;  whereupon  Mawgridge  stabbed  Cope;2Ld. Ray.  1489. 


ruled  to  be  murder.  For  Mawgridge  in  throw*  J<****  ^ 
isg  the  bottle  shewed  an  intention  to  do  some  great  mischief,  y^^  oncby's 
and  his  drawing  immediately  shewed  that  he  intended  to  case,  post.*. 3a 
follow  up  his  blow. 

And  upon  the  same  principle  it  seems  to  me  that  Ford's  Ford'«  esse* 
case,  as  reported,  might  be  defensible;  who  being  in  posses-  ^^  ^1* 
sion  of  a  room  at  a  tavern,  several  persons  insisted  upon 
having  it,  and  turning  him  out,  which  he  refused  to  submit  ndt  post.  s.  4r 
to:  thereupon  they  drew  their  swords  upon  Mr.  Ford  and 
his  company,  and  Mr.  Ford  drew  his  sword  and  kiUed  one 
of  them;  which  was  adjudged  justifiable  homicide.  Noit 
though  the  assailants  waited  till  Mr.  Ford  had  drawn  his 
sword,  which  does  by  no  means  appear;  yet  if  more  than 
one  attacked  him  at  the  same  time  [and  as  he  was  the  only 
<me  of  his  party  who  seems  to  have  resisted,  it  is  probable 
enough  that  such  was  the  case];  with  great  deference  to 
those  (a)  who  have  doubted  the  law  of  this  case,  the  deter- 
mination seems  to  be  maintainable.  If  on  such  an  attack 
Mr.  Ford  had  been  killed,  it  would  clearly  have  been  mur- 
der: and  therefore  it  may  be  presumed  that  the  memorandum 
in  the  margin  of  the  reporter,  and  the  quaere  by  the  com- 
mentator, must  have  been  made  on  the  ground  of  the  reason 
suggested  in  the  margin  of  Kelyng  for  the  judgment, 
namely,  that  the  killing  by  Mr.  Ford  in  defence  of  his  own 
possession  of  the  room  was^'u«fi/i?a^/e,  which  under  those  circum^ 
stances  may  be  fairly  questioned.  On  that  ground  indeed 
it  mig^t  have  been  better  ruled  to  be  manslaughter. 

The  case  will  not  be  varied  if,  on  any  sudden  quariel,        k  25, 
blows  pass,  without  any  intention  to  kill  or  injure  another  Sufficient  if  the 
materially;  and  in  the  course  of  the  scuffle,  after  the  parties  ^J^'  ^  ^^ 
are  heated  by  the  contest,  one  kill  the  other  with  a  deadly 
weapon. 

(a)  Mr.  Justice  Fostf^  in  citing  this  case,  p.  274,  htsput  a  quaere  to  it ; 
anU  in  the  marfpn  of  Kelyng  there  is  a  memorandum  to  inquire  of  it. 

Three 
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Ch.  V.  $  26.        Three  Scotch  soldiers  were  drinking  together  in  a  pubfie 
On  muttial  com'  house;  some  strangers  in  another  box  abused  the  Scotch  na- 

.! tion,  and  used  several  provoking  expressions  towards  the 

Rex  V.  Taylor,  soldiers;  on  which  one  of  them,  the  prisoner,  struck  one  of 

the  strangers  with  a  small  rattan  cane,  not  bigger  than  a 

man's  litde  finger.    The  stranger  went  out  for  assistance  ^ 

and  in  the  mean  time  an  altercation  ensued  between  the 

prisoner  and  the  deceased,  who  then  came  into  the  room, 

and  who,  on  the  pristoner's  offering  to  go  without  paying  his 

reckoning,  laid  hold  of  him  by  the  collar  and  threw  him 

against  a  settle.    The  altercation  increased;  and  when  the 

soldier  had  paid  the  reckoning  the  deceased  again  collared 

him,  and  shoved  him  from  the  room  into  the   passage. 

Upon  this  the  soldier  exclaimed,  that  he  did  not  mind  kill* 

ing  an  Englishman  more  than  eating  a  mess  of  crowdy*. 

fThe  deceased,  assisted  by  another  person,  dien  violently 

pushed  the  soldier  out  of  the  house:  whereupon  the  latter 

instandy  turned  round,  drew  his  sword,  and  stabbed  the 

deceased  to  the  heart:  adjudged  manslaughter. 

Snow's  case,  William  Snow  was  indicted  for  the  murder  of  Thomas 

^um.  AwTlTre  Palmer.    The  prisoner,  who  was  a  shoemaker,  lived  in  the 

MS.  Crown  Cas.  neighbourhood  of  the  deceased.    One  evening  the  priscniery 

Gould  J  ^^  '  ^^^  ^^  much  in  liquor,  passed  accidentally  by  the  house 

Leach,  13a  S.C.  of  the  deceased's  mother,  near  which  the  deceased  was  at 

work,  had  a  quarrel  with  him  there,  and  after  high  words 
they  were  going  to  fight,  but  were  prevented  by  the  mo- 
ther, who  hit  the  prisoner  in  the  face  and  threw  water 
over  him.  The  prisoner  went  into  his  house,  but  came 
out  in  a  few  minutes,  and  set  himself  down  upon  a  bench 
before  his  gate,  with  a  shoemaker's  knife  in  his  hand^ 
paring  a  shoe.  The  deceased  on  finishing  his  work,  re- 
turned home  by  the  prisoner's  house,  and  called  out  to  him 
as  he  passed,  "  Are  not  you  an  aggravating  rascal?"  The 
prisoner  replied,  ^  What  will  you  be  when  you  arc  got 
from  your  master's  feet?"  on  which  the  deceased  took  die 
prisoner  by  the  collar,  and  dragging  him  off  the  bench, 
they  both  rolled  into  the  cartway.  While  they  were  strug- 
gling and  fighting,  the  prisoner  underneath  the  deceased, 
the  latter  cried  out,  "  you  rogue  what  do  you  do  with  that 
knife  in  your  hand,"  and  caught  at  his  arm  to  secure  it; 

but 
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but  the  prisoner  kept  his  hand  striking  about,  and  held  the    Ch.  V.  f  36. 
deceased  so  hard  yfith  his  other  hand  that  he  could  not  get  ^  mutual  covf 
away.    The  deceased,  however,  at  length  made  an  effort ' 


to  disengage  himself,  and  during  the  struggle  received  the 
mortal  wound  in  his  left  breast,  having  before  received  two 
4slight  wounds.  The  jury  found  the  prisoner  guilty  of  mur- 
der. But  judgment  was  respited  to  take  the  opinion  of  the 
judges;  who  [in  the  absence  of  De  Grey,  C.  J.]  were  una*  Michaelmas 
nimously  of  opinion  that  it  was  only  manslaughter.  They  *®""  * 
thought  that  there  was  not  suiEcient  evidence  that  the  pri-  Seijt.  Foater'a 
soner  lay  in  wait  for  the  deceased,  with  a  malicious  design 
to  provoke  him,  and  under  that  colour  to  revenge  his  for- 
mer quarrel  by  stabbing  him;  which  would  have  made  it 
murder.  On  the  contrary  he  had  composed  himself  to 
work  at  his  own  door  in  a  summer's  evening;  and  when 
the  deceased  passed  by  neither  provoked  him  by  word  or 
gesture.  The  deceased  began  first  by  ill  language,  and  ' 
afterwards  by  collaring  and  dragging  him  from  his  seat, 
and  rolling  him  in  the  road.  The  knife  was  used  openly 
before  the  deceased  came  by,  and  not  concealed  from  the 
bystanders;  though  the  deceased  in  his  passion  did  not  per- 
ceive it  till  they  were  both  down.  And  though  the  prisoner 
was  not  justifiable  in  using  such  a  weapon  on  such  an  occa- 
sion, yet  it  being  already  in  his  hand,  and  the  attack  upon 
him  very  violent  and  sudden,  they  thought  it  only  amounted 
to  manslaughter;  and  he  was  recommended  for  a  pardon. 

In  this  as  in  the  case  of  malice  prepense  and  express,  if        ^  27. 
the  blow  intended  for  one  would  in  law  only  have  amddnted  ^f^^e  bhw  in- 
to manslaughter,  it  will  still  be  the  same,  though  by  mistake Jr^^  onojwtLr. 
or  accident  it  kill  another.  Fo»t.  262. 

A  quarrel  arising  between  some  soldiers  and  a  number  of  g,4^^^^  J.  i^l 
Keelmen  at  Sandgate,  a  violent  affray  ensued,  and  one  of  Prown'g  case, 
the  soldiers  was  very  much  beaten.  The  prisoner,  a  soldier,  crownCas.  Res. 
who  had  before  driven  part  of  the  mob  down  the  street  with  Leach,  151.  S.C. 
his  sword  in  the  scabbard,  on  his  return,  seeing  his  comrade    ^^  *'        ' 
thus  used,  drew  his  sword,  and  bid  the  mob  stand  clear, 
saying  he  would  sweep  the  street;  and  on  their  pressing  on 
him  he  struck  at  them  with  the  fiat-side,  and  as  they  fled 
pursued  them.   The  other  soldier  in  the   mean  time  had 

got 
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Ch.  V.  J  2r.    got  away,  and  when  the  prisoner  returned  he  asked  whether 
^**"^  "'^they  had  murdered  his  comrade;  and  being  several  times 

again  assaulted  by  the  mob,  he  brandished  his  sword,  and 
bid  them  keep  off.  At  this  time  the  deceased,  who  from  his 
dress  might  be  mistaken  for  a  keelman,  was  going  akmg 
about  five  yards  from  the  prisoner;  but  before  he  passed 
the  prisoner  went  up  to  him  and  struck  him  on  the  kciMi 
with  the  sword,  of  which  he  presently  died.  This  was 
holden  manslaughter:  it  was  not  murder  as  the  jury  had 
found,  because  there  was  a  previous  provocation,  and  the 
Fo»t.  278.  blood  was  heated  in  the  contest:  nor  was  it  in  self-defence, 

because  there  was  no  inevitable  necessity  to  excuse  the  kiU* 
ing  in  that  manner. 
Poft  B.  54,  &c.       I  shall  have  occasion  to  consider  hereafter,  in  what  cases 

the  party,  retreating  from  a  combat  before  a  mortal  stroke 
given,  shall  be  said  to  kill  his  assailant  afterwards  iff  sel^ 
defence. 

\  28.  3«  Ai  to  cases  falling  xuithin  the  statute  of  stabbing, 

ttabbinr*  Where  death  happens  from  heat  of  blood  under  partial- 


1  Jac.  1.  c.  &     lar  circumstances,  the  party  killing  may  be  indicted  upon 

the  Stat.  1  Jac.  1.  c.  8.,  commonly  called  the  statute  of 

stabbing,  which  ousts  the  offender  of  clergy  in  certain  cases 

Fort.  298.  therein  specified.    The  statute  was  made,  as  Lord  Bacon 

on  another  occasion  expresses  himself,  upon  the  spur  of  the 

timesy  on  account  of  the  quarrels  between  the  English  and 

Scotch  upon  the  first  union  of  the  two  crowns,  and  in  order 

'  to  obviate  the  inconvenience  arising  from  the  compassion  of 

juries,  who  were  apt  to  consider  that  to  be  a  provocation 
for  extenuating  murder  which  was  not  so  in  law:  a  provi- 
sion altogether  unnecessary,  as  the  common  law  had  already 
fully  provided  for  every  case  of  aggravation  against  which 
this  statute  was  principally  levelled.  But  whatever  incon- 
veniences might  have  happened  from  pursuing  the  literal 
construction  of  the  statute,  few,  if  any,  can  ensue  from  the 
Ld.  Morley's     interpretation  which  has  been  given  of  it.  For  it  was  agreed 
l^awt  clf^30  ^y        judges  in  Lord  Moricy's  case,  that  this  statute  was 
».  5.  Fo9t  29a  oviiy  declaratory  of  the  common  lenv:  and  Mr.  Ju^itice  Fos- 
302.  ^^^*"'8  ter  in  commenting  upon  it  has,  in  conformity  with  other 
87.  Rex  v.Tav- opinions,  declared  that  wherever  the  Defendant  is  indicted 

lor,  5  Burr.2796.  2^^ 
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«t  comAMi  law  and  also  upon  the  statute,  the  question  most    Ch.  V.  $^. 
worthy  of  consideration  is,  Whether  the  fact  upon  the  evi*  Statute  of  wta^ 

deuce  be  murder  at  common  law  or  not?     In  all  cases  of '^' 

doubt,  therefore,  the  construction  upon  the  statute  ought  to  See  the  end  of 
be  in  conformity  with  the  benign  principles  of  the  common  *^"****^^'*^°' 
law.     And    all   circumstances  which  at  common  law  will 
serve  to  justify,  excuse,  or  alleviate,  in  a  charge  of  murder 
have  always  had  their  due  weight  in  prosecutions  grounded 
oo  the  statute*  ^ 

The  words  are,  ^  Every  person  and  persons  who  shall  1  Jac.  1.  c.  8. 
**  stab  or  thrust  any  person  or  persons  that  hath  not  then  ^^^jtr  *T*c^4 
"  any  weapon  drawn,  or  that  hath  not  then  first  stricken  and  16  Car.  L 
^  the  party  which  shall  so  stab  or  thrust,  so  as  the  person  ^  ^ 
^  or  persons  so  stabbed  or  thrust  shall  thereof  die  within  six 
^*  months  then  next  following,  although  it  cannot  be  proved 
^^  diat  the  same  was  done  of  malice  aforethought;  yet  the 
^  party  so  offending,  and  being  thereof  convicted  by  verdict, 
M  confession,  or  otherwise,  according  to  law,  shall  be  ex- 
^  eluded  from  the  benefit  of  clergy,  and  suffer  death  as  in 
•*  case  of  wilful  murder*''    With  a  proviso,  "  that  the  act 
shall  not  extend  to  cases  of  self-defence,  misfortune,  or  in 
any  other  manner  than  as  aforesaid ;  nor  to  any  person  who 
shall  commit  manslaughter  in  preserving  the  peace,  or  chas-     ^ 
tising  or  correcting  his  child  or  servant." 

1.  The  first  question  to  be  considered  is,  Who  shall  be        ^  29. 
intended  by  "  every  person  and  persons  who  shall  stab,"  &c.  Thettatute  ex- 
The  rigour  of  the  statute  is  confined  to  the  very  person  stab-  ^^  a^abeuori 
bing  or  thrusting,  and  does  not  extend  to  others  aiding  and  ^  Hale,  468. 
abetting  him.    And  therefore  where  Welch  and  five  others  post.  355.  ' 
were  indicted  (16  Car.)  on  this  statute  for  the   death   of  A.lleyn,  44. 
Swinnerton;  because  it  did  not  appear  upon  the  evidence g  7*^  .c  .3 
which  of  them  made  the  thrust,  they  being  all  present,  they 

could  only  be  convicted  of  manslaughter  at  common  law, 
"id  had  their  clergy.     Neither  are  there  any  accessaries 
dthin  this  statute. 

2.  As  to  what  shall  be  intended  to  be  a  stab  or  thrust  what  a  $tab  cr 
within  the  meaning  of  the  act;  the  thrusting  with  a  staff *^^*'- 

r   any   other  blunt   weapon  seems  within  it.     So  shoot-  post  sba  ' 
ig  with  fire  arms,  or  sending  an  arrow  out  of  a  bow,  or  a 

stone 


248  Of  Homicide 

{From  Transport  of  Passion,  or  Heat  of  Blood). 

Ch.  V.  $  29.    Stone  from  a  sling;  or  using  any  device  of  that  kind  holden  m 
Status  ofttab*  the  hand  of  the  party  at  the  instant  of  discharging  it.  Though 

indeed  Lord  Hak  puts  a  quaere  to  the  case  of  a  pistol  or  a 

blow  with  a  sword  or  staff,  because  Justice  Jones  denied  it; 

1  Hawk.  ch.  30.  and  Hawkins  says  that  killing  a  man  with  a  hammer  or  the 

like  cannot  come  properly  under  the  notion  of  thrusting  or 
Kel.  131.^  stabbing.    But  certainly  where  the  weapon  is  delivered  out 

W.  Jones,  432.*?/'^^  hand  at  the  time  the  stroke  is  given,  as  in  Williams's 
Newman's  case,  case,  where  a  hammer  was  cast :  or  as  in  Newman's  case. 
Ann.  MS.  Den-^^®^^  ^^  point  of  a  sword  was  thrown  at  20  yards  distance ; 

ton  andChapple.  it  has  been  thought  with  strict  propriety  not  to  come  under 
MS.  Burnet,  58.  ^^  ^^^  ,,  ^^^^^^„  ^^  ,,  ^^^  „ 

I  would  also  add,  that  the  stab  or  thrust  ought  to  be  made 

with  a  weapon  or  instrument  from  whence  danger  was  likelj 

to  ensue. 

Any per»on  armed     3^  u  ^uy  person  or  persons  that  hath  not  then  any  wea- 

\uiedatthetime^^^  drawn,"  &c.    has  been  properly  holden  to  extend  to 

lakes  the  ca9€  out  2a\Y  Other  person  acting  in  concert  upon  the  same  design 

Buckncr*s  case  ^^^^  ^^  party  killed.     And  therefore  in  Buckner's  case. 

Sty.  46r.  who  was  indicted  on  the  statute  for  killing  Horwood,    it 

'  '  appearing   that    Horwood  and  another  man  had  come  to 

Buckner's  lodgings,  and  that  the  other  man  had  stood  with 

a  sword  undrawn  at  the  door  to  keep  Buckner  from  going 

out  till  they  might  bring  a  bailiff  to  arrest  him  for  a  debt 

due  to  Horwood;  and  that  upon  some  altercation  between 

Buckner  and  Horwood,  the  former  had  stabbed  htm  with  a 

dagger  which  he  took  out  of  his  pocket;  a  majority  of  the 

court  held  it  not  within  the  statute,  the  intent  of  which 

was  to  provide  against  sudden  killing,  which  thait  was  not; 

there  being  a  previous  trespass  and  imprisonment.     And 

they  held  that   if  two  assault  a  third  person,  and  one  of 

them  strike  him,  and  he  kill  the  other  who  did  not  strike, 

he  is  not  within  the  statute,  for  it  is  the  assault  and  striking 

of  both. 

So  if  the  party        4.  It  has  been  doubted  upon  the  words  ^'  not  having  then 

kiUedbeann^at    weapon  drawn,"  whether  "  then^'  were  to  be  confined  to  the 

any  time  of  the  *  . 

aj['ray  before  the  instant  the  Stab  wos  given,  or  whether  it  related  to  the  whole 
HumeA*^^'  time  of  the  combat?  In  Hunter's  case  the  judges  were 
3  Lev.  255.        divided  in  opinion  upon  it.    The  circumstances  were  theses 

upon  mutual  words  of  reproach  between  Hunter  and  De 

Loy 
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Loy  the  former  struck  the  latter  with  his  hand:  thereupon    ch.  V.  $  29. 
De  Loy  attempted  to  draw  his  dagger  at  Hunter,  but  being  Statute  of  ^tab- 
prevented  by  the  company  present,  he  threw  a  pot  at  Hun-  '"^' 

ter  and  missed  him:  on  which  Hilnter  gave  De  Loy  the 
mortal  wound  with  his  sword.  Those  who  were  for  the 
conviction  admitted  the  pot  to  be  a  weapon  drawn  as  long 
as  it  was  in  De  Loy 's  hand ;  but  thought  that  after  he  had 
thrown  it  out  of  his  hand  without  hurt  done,  and  was  after- 
wards stabbed,  the  case  fell  within  the  statute.  On  the 
other  hand  it  was  maintained  that  the  word  "  theri^  referred 
to  the  time  of  the  fighting  or  controversy  and  not  to  the  im- 
mediate instant  of  the  wounding*  And  they  thought  it  un- 
reasonable that  one  having  a  weapon  drawn  at  one  time 
during  the  controversy,  and  having  done  all  the  mischief  he 
could  with  it,  should  be  within  the  protection  of  the  statute 
which  was  made  to  prevent  the  sudden  killing  of  men  with*' 
out  provocation  or  defence.  And  they  compared  it  to  the 
case  of  two  who  are  fighting,  and  one  lets  fall  his  sword^ 
or  it  is  beat  out  of  his  hand,  and  he  is  then  killed;  which 
cases  they  conceived  could  not  be  brought  within  the  sta^ 
tute.  And  it  seems  that  the  latter  opinion  being  more  con-> 
formable  to  the  principles  of  the  common  law,  in  a  case 
where  the  meaning  of  the  statute  is  at  least  doubtful,  is  most 
to  be  relied  on;  more  especially  as  the  prisoner  in  the  above 
case  finally  had  his  clergy*  Also,  according  to  Hawkins,  i  Hawk.  ch.  30. 
the  discharging  a  pistol,  or  throwing  a  pot  or  other  dangerous  ^'^- .  - 
weapon  at  the  party,  seems  within  the  equity  of  the  words 
"  having  a  weapon  drawn.^  It  appears  upon  the  whole  that 
if  the  party  killed  be  at  any  one  instant  of  time  during  the 
controversy  out  of  the  protection  of  the  statute,  between 
which  time  and  the  time  of  receiving  the  mortal  wound  the 
common  law  would  allow  for  the  prisoner's  blood  continuing 
to  be  heated,  the  case  will  not  be  governed  by  that  statute. 

5.  It  remains  further  to  be  considered  upon  the  last  men-  what  a  toeapm 
tioned  words  of  the  statute,  what  shall  be  said  to  be  **  *^'"*"'«nft 
weapon  drcmm?^^  as  to  which  an  ordinary  cudgel  or  other  i  Hale,  470. 
thing  proper  for  defence  or  annoyance  in  the  hand  of  the  |  ^^^l^^ 
party  has  been  holden  sufiicient  to  take  the  case  out  of  the  Godb.  154. 
statute.  Ti*  supra. 

K  k  This 
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Ch.  V.  $  29.        This  must  equally  govern  the  case  of  a  sword  in  the  scab' 

Statute  ofttab-  bardy  and  it  extends  also  to  a  candlestick  or  pot;  but  not  to  a 

'^^'  small  riding  rod  or  cane  such  as  could  not  probably  do  harm; 

Sty.  468.  and  therefore  what  is  said  by  GIjti,  C.  J.  in  the  case  in  Styles, 

3  Lev.  256.        ^j^^^^  ^  tobacco  pipe  had  been  adjudged  a  weapon  drawn,  may 

perhaps  admit  of  question. 
J  blow  given  at       6.  But  principally  it  is  to  be  considered,  whether  by  the 
^ii^ari^oke  ^^'■^^  "  ^^^  having /r^f  stricken  the  party"  kiUing,  be  meant 
take*  the  cate  out  not  having  given  the  first  blow  in  the  affray,  or  only,  not  hav- 
foard's^^Mc      ^°S  Struck  before  the  mortal  wound  was  given.    Now  though 
W.  Jxines,  340.  the  former  opinion  prevailed  in  Byard's  case,  with  the  dis- 
sent of  only  one  judge  who  adhered  to  the  latter  construc- 
tion; yet  that  case  has  been  considerably  shaken  since,  when 
the  view  and  spirit  of  this  statute  has  been  more  fully  sifted 
F^' t  301  ^^^  understood.     And  indeed  Lord  Holt  and  Mr.  Justice 

Poster  are  strongly  of  opinion,  that  in  the  above  instance, 

not  only  the  spirit  but  the  obvious  meaning  of  the  words  was 

4B1ac.  Com.      perverted.    And  Mr.  Justice  Blackstone  says  that  if  the  de- 

'  '  ceased  had  struck  at  all  before  the  mortal  wound  given, 

though  the  stabber  had  given  the  first  blow,  it  seems  the 

better  opinion  that  the  case  is  not  within  the  statute :  and 

1  Hawk.  ch.  30.  Hawkins  is  expressly  to  that  effect.    It  may  also  be  worth 

considering,  whether  the  above-mentioned  words,  "  having 
first  strkken^^  &c.  mean  any  thing  more  than  having  first 
assaulted^  &c.,  and  therefore  whether  the  attempt  to  strike^ 
being  in  law  an  assault  and  equivalent  to  an  actual  striking, 
is  not  equally  within  the  plain  intent  of  the  act  as  the  stroke 
itself;  in  which  case  many  of  the  difficulties  which  have 
occurred  upon  the  construction  of  the  words,  "  not  having 
"  then  any  weapon  drawn,"  might  have  met  with  an  easier 
solution  under  this  part  of  the  act;  though  they  seem  to 
Sty.  468.  have  been  otherwise  understood  by  Glyn,  C.  J. 

Exceptioiu.  Lastly,  The  exceptions  introduced  into  this  statute  are  to 

be  adverted  to:  these  are  of  self-defence,  mis-chance,  or  for 

preserving  the  peace,  or  chastising  the  party*s  child  or  ser- 

Fo8t.298.  vant.    But  other  cases  coming  within  the  letter  of  the  act, 

and  not  covered  by  any  of  those  exceptions,  have  very  righdy 
Ante,  8. 2a        been  adjudged  not  to  be  within  the  meaning  of  it.    Such  is 

the  case  of  an  adulterer  stabbed  by  the  husband  in  the  act  of 
Sty.  469.  adultery  i  or  where  a  man  kills  a  thief  who  assaults  his  house : 

the 
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the  one  is  manslaughter,  the  other  justifiable  homicide.    So    Ch.  V.  $  89. 
where  an  oiSicer  pushed  abruptly  and  violently  into  a  gentle-  Statute  ofttab* 
man's  chamber  early  in  the  morning,  in  order  to  arrest  him,  '  ^' 

not  teUing  his  business,  or  using  words  of  arrest;  and  the  ^S^"^?lU 
gentleman,  not  knowing  that  he  was  an  officer,  imder  the 
first  surprise,  took  down  a  sword  that  hung  in  the  chamber 
and  stabbed  him ;  this  was  ruled  manslaughter  at  common  Post.  s.  46. 
law,  though  the  Defendant  was>  indicted  on  this  statute:  for 
from  the  officer's  behaviour  the  Defendant  might  reasonably 
have  apprehended  that  he  came  to  rob  qr  murder  him.  Per- 
haps there  were  circumstances  in  that  case  not  mentioned, 
which  might  reasonably  induce  such  a  suspicion,  and  raise 
such  a  fear  as  might  fall  in  constantem  virum.    Upon  an  1  Hale^,  43.  474. 
outcry  of  thieves  in  the  night,  a  person,  who  was  concealed  more^aUaree, 
in  a  closet  to  escape  the  observation  of  the  family,  but  no  post  s.  46. 
thief,  was  in  the  hurry  and  surprise  stabbed  in  the  dark:  this 
was  considered  as  an  innocent  mistake,  and  ruled  to  be  ho- 
micide by  misadventure.  It  will  suffice  after  these  examples 
to  conclude  these  observations  on   the    statute    with   the  Sty.  467. 
opinion  delivered  by  Glyn^  C.  J.  in  Buckner's  case,  that  in  rS^  poit.  s.  lia 
order  to  bring  a  case  within  the  meaning  of  the  act  M^^  for  the  form  of 

...     f  1.  indictment  on 

ought  to  be  malice.  thU  statute. 

4.  How  long  the  law  will  allow  for  the  blood  continuing        ^  30, 
heated  under  the  circumstances;  and  what  shall  be  considered  Duration  of 
as  evidence  of  its  having  cooled.  ^AnvTs.  19. 

In  every  case  of  homicide,  how  great  soever  the  provoca^  Fost  296. 
tion  may  have  been,  if  there  be  a  sufficient  time  for  the  passion  .  y- 

to  subside  and  for  reason  to  interpose,  such  homicide  will  be       ^^^*  ^ 
murder.  Therefore  in  the  case  of  an  adulterer  before  men-  ^^^^  ^  20.       /// 
tioned,  if  the  husband  kill  him  deliberately  and  upon  revenge  i'' 

after  the  fact  and  sufficient  cooling  time,  the  provocation 
will  not  avail  in  alleviation  of  the  guilt.     Poisoning,  being  ^^^^  ^  ^^ 
an  act  of  deliberation,  always  shews  malice.  1  Hale,  455. 

With  respect  to  what  interval  of  rime  shall  be  allowed  for  Q^neral  rules  of 
passion  to  subside,  it  is  much  easier  to  lay  down  rules  for  evidence. 
detennining  what  cases  are  without  the  limits,  than  how  far  ^^^  of  time, 
exactly  those  limits  extend.    It  must  be  remembered,  that 
in  these  cases  the  immediate  object  of  inquiry  is,  whether 
the  suspension  of  reason  arising  from  sudden  passion  conti- 

Aued 
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Ch.  V.  §  30.    nued  from  the  time  of  the  provocation  received  to  the  very 
I>uration  (fpa9-\i^^X2JM  of  the  mortal  stroke  given:  for  if  from  any  circum- 

'  stances  whatever  it  appear  that  the  party  reflected,  delibe- 

2  Ld.  Ray.  1496.  rated,  or  cooled,  any  time  before  the  fatal  stroke  given ;  or  if 

in  legal  presumption  there  was  time  or  opportunity  for  cool- 
ing; the  killing  will  amount  to  murder;  as  being  attributable 
to  malice  and  revenge  rather  than  to  human  frailty.  And  it 
Ante,  8.  21,  22,  has  been  shewn  that  such  malice  will  be  presumed,  even 
Jniitrument  or     ^^^g^^  ^^  ^^*  ^^  perpetrated  recently  after  the  pro\'ocation 
manner  cf  death,  received,  if  the  instrument  or  manner  of  retaliation  be  greatly 

inadequate  to  the  offence  given,  and  cruel  and  dangerous  in 
its  nature:  because  the  law  supposes  that  a  party  capable  of 
acting  in  so  outrageous  a  manner,  upon  a  slight  provocation, 
must  have  entertained  at  least  a  general  if  not  a  particular 
malice,  and  have  before  determined  to  inflict  such  vengeance 
upon  any  pretence  that  offered. 

I  will  consider  shortly  some  other  general  circumstances 

which  amount  to  evidence  of  malice,  in  disproof  of  the  par- 

Oncby»«  cmc,    ty's  having  acted  under  the  influence  of  passion  only.  Thus, 

V^^^  if  between  the  provocation  received  and  the  stroke  given  he 

fall  into  other  discourse,  or  diversions,  and  continue  so  en- 
gaged a  reasonable  time  for  cooling;  or  if  he  take  up  and 
pursue  any  other  business  or  design,  not  connected  with  the 
immediate  object  of  his  passion,  nor  subservient  thereto,  sq 
that  it  may  be  reasonably  supposed  that  his  intention  was 
once  called  off  from  die  subject  of  the  provocation.  Again, 
if  It  appear  that  he  meditated  upon  his  revenge,  or  used  any 
trick  or  circumvention  to  effect  it;  for  that  shews  deliberation^ 
which  is  inconsistent  with  the  excuse  of  sudden  passion^  and  ift 
Ante,  251.         the  strongest  evidence  of  malice.  It  may  be  further  observed 

in  respect  to  time,  that  in  proportion  to  the  lapse  thereof 
between  the  provocation  and  the  stroke,  less  allowjuice  ought 
to  be  made  for  any  excess  of  retaliation,  either  in  the  instni- 
Antc,  s.  22.  ment,  or  the  manner  of  it.  In  Rowley^s  case  before  men- 
tioned, if,  after  running  three  quarters  of  a  mile,  he  had 
killed  the  boy  who  beat  his  son  with  an  hedge-stake  or  other 
dangerous  weapon,  it  would  undoubtedly,  according  to  Mr. 
Fost  294  Justice  Foster,  have  been  murder.  The  mere  length  of  time 

intervening  between  the  injury  and  the  retaliation  aids  very 
much  the  presumption  of  malice  in  law;  for  that  is  in  some 

cases 
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cases  evidence  in  itself  of  deliberation.  Therefore,  though    Ch.  V.  $  30. 
if  upon  a  sudden  quarrel  the  parties  agree  to  fight  upon  the  ^^^^on  of  pa*- 

spot;  or  if  not  having  their  weapons  there  they  presently, ! 

without  any  other  matter  intervening,  fetch  them  ^^^^  g^  f  ^^^^3  - 
into  the  field  and  fight;  and  one  fall,  it  will  be  but  man-Kel.27.'lHawk. 
slaughter:  yet  if  they  appoint  to  fight  the  next  day,  or  ^ven^-*^]^  ^'56^* 
upon  the  same  day  at  such  an  interval  of  time  as  that  the  4  Blac.Coin.19l. 
passion  might  have  subsided;  or  if,  before  any  blows  passed  ^  |nst-  ^J- 
or  words  of  anger,  they  agree  to  fight  at  a  more  convenient  Ld.  Moriey's 
place,  or  the  fight  otherwise  appear  to  be  upon  deliberation, ««««»  k^/*^*^* 
end  death  ensue;  it  will  i}e  murder.  Cromp.  23. 

Major  Oneby  was  indicted  for  the  murder  of  Mr.  Gower;  ^  Sid.  277. 
and  a  special  verdict  was  found,  stating,  that  the  prisoner  ^aae,  O.  B. 
being  in  company  with  the  deceased  and  three  other  persons  ^2  Geo.  l. 

./•..«  f-  ^*  ■  2  Stra.  766.  and 

at  a  tavern  m  a  fnendly  manner,  after  some  time  began  2  Ld.  Ray.  1485. 
playing  at  hazard;  when  Rich,  one  of  the  company,  asked 
if  any  one  would  set  him  three  half  crowns ;  whereupon  the 
deceased  in  a  jocular  manner  laid  down  three  halfpence, 
telling  Rich  he  }iad  set  him  three  pieces ;  and  the  prisoner 
at  the  same  time  set  Rich  three  half  crowns,  and  lost  them 
to  him.  Immediately^  after  which  the  prisoner  in  an  angry 
manner  turned  about  to  the  deceased,  and  said,  it  was  an  im" 
pertinent  thing  to  set  halfpence^  and  that  he  was  an  impertinent 
puppy  for  so  doing;  to  which  the  deceased  answered,  whoever 
called  him  so  was  a  rascoL  Thereupon  the  prisoner  took  up 
a  bottle,  and  with  great  force  threw  it  at  the  deceased's 
head,  but  did  not  hit  him,  the  botde  only  brushing  some  of 
the  powder  out  of  his  hair.  The  deceased  in  return  imme- 
diately tossed  a  candlestick  or  botde  at  the  prisoner,  which 
missed  him;  upon  which  they  both  rose  up  to  fetch  their 
swords  which  then  hung  up  in  the  room,  and  the  deceased 
drew  his  sword;  but  the  prisoner  was  prevented  from  draw- 
ing his  by  the  company:  the  deceased  thereupon  threw 
away  his  sword;  and  the  company  interposing,  they  sat  down 
again  for  the  space  of  an  hour.  At  the  expiration  of  that 
time  the  deceased  said  to  the  prisoner,  we  have  had  hot  words^ 
but  you  were  the  aggressor;  but  I  think  we  may  pass  it  over; 
and  at  the  same  time  offered  his  hand  to  the  prisoner,  who 
made  answer,  No^  damn  you^  I  will  have  your  blood*  After 
which  the  reckoning  being  paid,  all  the  company  except  the 

prisonex^ 
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Ch.  V.  J  30.   prisoner  went  out  of  the  room  to  go  home;  and  he  called 
J>ttratton  cfpoM^  j^  ^^  deceased,  saying,  Tovngman^  come  hack^  I  have  something 

to  say  to  you:  whereupon  the  deceased  returned  into  the 
room,  and  immediately  the  door  was  closed,  and  the  rest  of 
the  company  excluded;  but  they  heard  a  clashing  of  swords, 
jmd  the  prisoner  gave  the  deceased  the  mortal  wound*  It 
was  also  found,  that  at  the  breaking  up  of  the  company  the 
prisoner  had  his  great  coat  thrown  over  his  shoulders,  and. 
that  he  received  three  slight  wounds  in  the  fight;  and  that 
the  deceased  being  asked  upon  his  death-bed  whether  he  re- 
ceived his  wound  in  a  manner  among  swordmen  called  fair, 
answered,  /  think  I  did.  It  was  further  found  that  from  the 
throwing  of  the  botde  there  was  no  reconciliation  between  the 
prisoner  and  the  deceased.   Upon  these  facts  all  the  Judges 
were  of  opinion  that  the  prisoner  was  guilty  of  murder;  he 
having  acted  upon  malice  and.  deliberation,  and  not  from 
sudden  passion.    It  must,  I  think,  be  taken  upon  the  facts 
found  in  the  verdict,  and  the  argument  of  the  Chief  Justice, 
that  after  the  door  had  been  shut  the  parties  were  upon  an 
equal  footing  in  point  of  preparation  before  the  fight  began 
in  which  the  mortal  wound  was  given*  The  main  point  then 
on  which  the  judgment  turned,  and  so  declared  to  be,  was 
the  evidence  of  express  maUce^  after  the  interposition  of  the 
company,  and  the  parties  had  all  sat  down  again  for  an  hour. 
Under  those  circumstances  the  Court  were  of  opinion  that 
the  prisoner  had  had  reasonable  time  for  cooling:  after  which, 
upon  an  offer  of  reconciliation  from  the  deceased,  he  had 
made  use  of  that  bitter  and  deliberate  expression,  that  he 
would  have  his  blood.  And  again,  the  prisoner  remaining  in 
the  room  after  the  rest  of  the  company  retired,  and  calling 
back  the  deceased  by  the  contemptuous  appellation  of  young 
moHj  on  pretence  of  having  something  to  say  to  him,  alto* 
gether  shewed  such  strong  proof  of  deliberation  and  coolness 
as  precluded  the  presumption  of  passion  having  continued 
down  to  the  time  of  the  mortal  stroke.  Though  even  that 
would  not  have  availed  the  prisoner  under  these  circum- 
stances; for  it  roust  have  been  implied,  according  to  Maw« 
Ante,  p.  S43.     gridge's  case,  that  he  acted  upon  malice;  having  in  the  first 
Post.  8. 47.       instance,  before  any  provocation  received,  and  widbout  warn- 

im 
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ing  or  giving  time  for  preparation  on  the  part  of  Mr.  Gower,    Ch.  V.  $  30. 
made  a  deadly  assault  upon  him.  Duration  rfpa* 


In  like  manner  any  circumstance  which  shews  delibera- 1  Hawk,  ch.  31. 
tion  or  reflection  rebuts  the  presumption  of  passion*    As  in  Bromwick's 
Bromwick's  case,  who  was  indicted  for  aiding  and  abetting  case,!  Ley.  180. 
Lord  Morley  in  the  murder  of  Hastings:  it  appearing  that^  g^  j^  ^21. 
ivhen  the  quarrel  happened  at  a  tavern,  Lord  Morley  objected 
to  fighting  at  that  time  on  account  of  the  disadvantage  he 
should  have  by  reason  of  the  height  of  his  shoes ;  and  pre- 
sently afterwards  they  went   into   the    field    and    fought: 
this  was  relied  on,  as  shewing  that  he  did  not  fight  in  th«  fide  2  Ld.  Rjy. 
first  passion.  ^^^ 

in.  Hcmicide  in  the  Prosecution  of  some  Act  or  Pur- 
pose  criminal  or  unlawful  in  itself;  wherein  Death 
ensues  collaterally  to  or  beside  the  principal  Intent* 

I  say,  collaterally  to  or  beside  the  principal  intent^  in  order  to        $  31  • 
distinguish  this  kind  of  homicide  from  that  before  treated  of 
under  the  general  head  of  malice  aforethought,  where  the 
immediate  and  leading  purpose  of  the  mind  was  destruction 
to  another. 

And  first  it  is  principally  to  be  observed,  that  if  the  act  on  Death  tntuing 
which  death  ensue  be  malum  in  se,  it  will  be  murder  or  ^  ^^JmU^ 
manslaughter  according  to  the  circumstances:    if  done  in<n<tf. 
prosecution  of  a  felonious  intent,  however  the  death  ensued  pj*uniin»»sca«e. 
against  or  beside  the  intent  of  the  party,  it  will  be  murder:  1  Hale,  Alts. 
but  if  the  intent  went  no  further  than  to  commit  a  bare  tres-  Kel*ll7 
pass,  it  will  be  manslaughter.    As  where  A.  shoots  at  the  Sum.  56. 
poultry  of  B.,  and  by  accident  kills  a  man:  if  his  intent  were  \  h^^'  ^jjo 
to  steal  the  poultry,  which  must  be  collected  from  circum-s.ll.ch.31.8.41. 
stances,  it  will  be  murder,  by  reason  of  that  felonious  intent: 
but  if  it  were  done  wantonly  and  without  that  intent,  it  will 
be  barely  manslaughter.    A.  whips  an  horse  on  which  B.  is  1  Hawk.  ch.  29. 
iding;  whereupon  the  horse  springs  out  and  runs  over  a?*^  , 
hild  and  kills  it;  this  is  manslaughter  in  A*)  but  misadven- 
u:e  in  B. 
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Ch.  V.  $31.        By  the  stat«  21  Ed.  1.  de  malefactoribus  in  parcis,  '^  if 
From  an  act  ma- 2,  forester,  parker,  or  warrenner,  find  any  trespassers  wan- 

l^dering  within  his  libert}'^,  intending  to  do  damage  therein, 

21  Ed.  1.  St.  2.  ^ho  will  not  yield  after  hue  and  cry  made  to  stand  unto 
Vide  post  8.70.  ^^^  peace,  but  do  continue  their  malice,  and  disobeying  the 
^  king's  peace,  do  flee. or  defend  themselves  with  force  and 

arms;  if  such  parker,  &K  or  their  assistants,  kill  such  of- 
fenders in  arresting  or  taking  them,  they  shall  not  be  troubled 
for  the  same,  nor  suiFer  any  punishment."    But  they  cannot 
1  MS.  Sum.  14^.  kill  persons  who  come  to  take  only  decayed  wood.    And  if 
Palm  546         ^^^^  offenders  as  are  mentioned  in  the  statute  kill  the  keep- 
2Roll.Rcp.l20.  cr,  &c.  it  will  be  murder  in  all;  although  it  appear  that  the 

keeper  ordering  them  to  stand  assaulted  them  first,  and  that 

they  fled  and  did  not  turn  till  one  of  the  keeper's  men  had 

3  &  4  W.  &  M.  fired  and  hurt  one  of  their  companions.'   By  stat.  3  &  4 

W.  &  M .  owners  of  deer  in  any  inclosed  land,  or  any  per- 

son3  under  them,  may  resist  offenders  in  like  manner  as  in 

4&5W.&M.  ancient  parks.     And   by  stat.  4  &  5  W.  &  M.   lords  of 

c.  2J.  8.  4.         manors,  or  any  others  authorized  by  them  as  game  keepers, 

may  resist  offenders  in  the  night  within   their   respective 

manors  or  royalties,  in  the  same  manner  and  with  equal 

indemnity  as  if  the  fact  had  been  committed  in  any  ancient 

chase,  &c. 

R.  V.  Annesley       Upon  the  trial  of  Mr.  Annesley  and  Redding  in  1742 

9^t^r^329*    3^™^  doubt  was  intimated,  whether  an  assistant  to  a  legal 

330.  '     game  keeper  could  justify  seizing  a  fishing  net  under  the 

stat.  4  Sc  5  W.  &  M.  c.  23.  s.  5.,  and  whether  the  authority 
were  not  personal.  But  without  considering  that  question, 
it  is  sufficient  to  observe  that  that  case  did  not  turn  upon 
the  clause  in  the  act  above  recited,*  which  has  express  re- 
ference to  the  powers  given  by  the  stat.  21  Ed.  1.;  and  that 
statute  extends  in  terms  to  assistants. 

5  32.  He  who  voluntarily,  knowingly,  and  unlawfully  intends 

With  intent  of  hurt  to  the  person  of  another,  though  he  intend  not  death, 
1  iialc  ^^472.  y^^  ^^  death  ensue,  is  guilty  of  murder  or  manslaughter 
1  MS.  Sum.  according  to  the  circumstances.  As,  if  A.  intending  to 
MS.  Bupiict  47.'5cat  B,  happen  to  kill  him,   if  done  from  preconceived 

49.  1  Hawk,  malice,  or  in  cool  blood  upon  revenge,  it  will  be  no  alle- 
cb.  29. 8.  10.  '  .•  .. 

ch.  31. ..  38.  vmtioa 
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viation  that  he  did  not  intend  all  the  mischief  that  followed:    Ch.  V.  $  32. 
if  without  such  motives,  but  upon  an  unlawful  occasion,  as  ^'^*  '"'*"'  ^ 
in  public  prize  fighting,  it  will  be  manslaughter.    So,  if  a     '/   ^"'^^ 
large  stone  be  thrown  at  one  with  a  deliberate  intent  to  hurt,  ^^*^'  ••  ^^^ 
though  not  to  kill  him,  and  by  accident  it  kill  him  or  any 
other;  this  is  murder.    But  the  nature  of  the  instrument,  Kel.  127. 
and  the  manner  of  using  it,  as  calculated  to  produce  great 
bodily  harm  or  not,  will  vary  the  offence  in  all  such  cases. 
And  the  like  rule  holds  where  the  instrument  is  levelled 
indiscriminately  at  any  person  on  whom  it  may  happen  to 
light. 

So  if  one  be  doing  an  unlawful  act,  though  not  intending  without  intent  of 
bodily  harm  to  any  person;  as  throwing  a  stone  at  another^s  ^'^y  harm> 
horse;  if  it  hit  a  person  and  kill  him,  it  is  manslaughter.     **"*>^^-^^^- 
Yet  in  such  cases  it  seems  that  the  guilt  would  rather  depend 
on  one  or  other  of  these  circumstances,  either  that  the  act 
might  probably  breed  danger,  or  that  it  was  done  with  a 
mischievous  intent. 

The  above  rule  governs  all  cases  where  divers  persons        k  33^ 
resolve  generally  to  resist  all  opposers  in  the  commission  oi  Confederacy  to  do 
any  breach  of  the  peace,  and  to  execute  it  with  violence,  or  tHl^ff'449 
in  such  a  manner  as  naturally  tends  to  raise  tumults  and  445.  I'Hawk. 
affrays;  as  by  committing  a  violent  disseisin   with  great  ^{j*  ??*  •*  J^ 
numbers.  Or  going  to  beat  a  man,  or  rob  a  park,  or  stand* 4Blac.Cora.300. 

ine  in  opposition  to  the  sheriff's  posse.    For  they  must  at  ?,^^H:  ^*^P' ^^• 

I-  •  K    u-j    *u  *    r  *u  -1      *•  t.        -ir  11  MS.  Burnet,  47. 

their  peril  abide  the  event  of  theif  actions  who  wilfully  en-&  vi<^  tit.  Prin. 

gage  in  such  bold  disturbances  of  the  public  peace.  In  such^'P*^  *"*  Ac- 
cases  the  law  adopts  the  presumption  of  fact  that  they  came 
with  intent  to  oppose  aU  who  should  hinder  them  in  their 
design. 

And  in  all  such  instances,  whether  the  breach  of  the  1  Hawk.  ch.  38. 

peace  were  sudden  or  premeditated,  not  only  officers  but**  ^l-®**-^^- 

.     ,  '  ^  ^      \  .       .  ^  «.  4«.  •iVfc  the 

even  private  persons  may  interfere,  to  suppress  the  not,  Riot  Act, 

giving  notice  of  such  their  intention;  and  much  more  may  \  ^«<;- 1-  c.  5. 
they  defend  themselves:  and  if  in  so  doing  they  kill  any  of  ' 

the  rioters,  if  they  could  not  otherwise  accomplish  their 
purpose,  it  will  be  justifiable.    And  the  killing  of  any  per-  . 

son  so  interfering  by  any  of  the  rioters  would  be  murder cidemad?ancc' 
in  all  who  took  part  in  the  fact  or  abetted  thereto.  meat  of  Justice. 

LI  Several 


258  Of  Homicide 

(In  the  Prosecution  of  some  other  unlatoful  Act")* 

Ch.  V.  $  33.        Several  persons  were  engaged  in  a  smuggling  transaction ; 

By  cpyije  acy.  ^^^  upon  an  attempt  to  oppose  their  design  by  the  king's 
^omic/t/r  in  ;»ro- officers,  One  of  the  smugglers  fired  a  gun,  and  killed  one 
^/^jj"^^*^*^'  of  *"s  accomplices.  It  was  agreed  by  the  Court,  that  if  the 
Flummer's  gun  were  discharged  at  the  king^s  officers  in  prosecution  of 
l?Mod^627^  ^^  original  design,  which  was  a  fact  to  be  found  by  the 
1  Hale,  443.      jury,  it  would  be  murder  in  them  all,  although  one  of  the 

^*j^^^""^*P*^  accomplices  happened  to  be  killed.  But  if  done  intention- 
and  Accessary.  *»  *^»  ,  .  ,.4. 

ally  and  with  deliberation  agamst  the  accomplice  from  anger 

or  some  precedent  malice  in  the  party  firing,  it  would  be 

murder   in  him  only.    In  order,   therefore,   to  affect    the 

1  Hale^  443.      particular  case  by  the  general  purpose  in  view  at  the  time 

Kel.  112, 113,    the  death  happened,  the  killing  must  be  in  pursuance  of 

such  unlawful  purpose  and  not  collateral  to  it. 
jromtcV  in  re-      So  where  the  prisoners  were  hired  by  a  tenant  to  carry 
siiting  a  dittres*.  away  his  goods  to  prevent  a  distress,  and  went  armed  with 
and oUier8,O.B. bludgeons  and  other  offensive  weapons;  and  the  landlord 
1690,  MS.  assisted  by  others  attempted  to  prevent  it;  and  in  the  vio- 

1  MS^Sum.  186.  lence  of  tlie  affray,  after  the  constable  had  in  vain  attempted 
Vide  Leach,  6.,  to  disperse  them,  a  boy  standing  at  his  father's  door,  who 

Vide  tit  Princi- ^^^^^^  ^^  P*^  therein,  was  killed  by  one  of  the  company- 
pal  and  Acccs.  unknown;  Holt,  C.  J.  and  Pollexfen,  C.  J,  held  it  murder  in 
*^'  all  the  party,  by  reason  that  the  prisoners  came  armed  with 

offensive  weapons,  and  in  a  riotous  way,  and  that  they 
persisted  in  the  affray  after  the  constable  had  interfered  to 
put  a  stop  to  it.  But  the  majority  of  the  judges  held,  that 
as  the  boy  was  unconcerned  in  the  affray,  the  killing  of 
him  could  not  be  imputed  to  the  rest,  who  were  merely 
Vide  8  Mod.  engaged  in  the  general  aflray.  That  he  could  not  be  deemed 
164.  &  12  Mod.  an  opposer  of  the  party,  so  as  to  make  him  an  object  of 

this  contention;  and  that  they  could  no  more  be  ssud  to 
have  abetted  the  killing  of  him  than  if  one  of  the  company 
had  killed  a  person  looking  out  of  a  window. 

The  reasoning  of  the  majority  in  the  above  case  seems  to 
have  proceeded  upon  the  defect  of  any  evidence  to  shew, 
that  the  stroke  by  which  the  boy  was  killed  was  either 
levelled  at  any  of  the  opposing  party  but  had  hit  him  by 
mistake,  or  was  levelled  at  him  upon  the  supposition  that 
he  was  one  of  the  opponents;  for  otherwise  it  seems  that 
in  either  of  those  cases  the  same  guilt  would  have  attached 

upon 
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upon  all  who  were  concerned  in  the  same  design  widi  the    Cli.  V.  $  33. 

striker  as  upon  ^e  striker  hhnself*    For  if  the  act  or  design  By  confederacy. 

be  unlawful  and  premeditated,  and  death  happen  from  any 

thing  done  in  the  prosecution  of  it,  it  is  clearly  murder  in 

all  who  take  part  in  the  same  transaction.     In  the  above  1  MS.  Sum.  isr. 

case  the  two  Chief  Justices  were  of  opinion,  in  which  the 

others  did  not  differ  from  them,  that  though  the  moving  of 

the  goods  might  be  lawful,  yet  the  continuing  of  the  party 

together  after  the  constable  had  ordered  them  to  disperse 

was  unlawful:  and  besides,  that  the  great  numbers  who 

were  thus  assembled,  and  the  unusual  weapons  they  were 

armed  with,  did  also  make  the  assembly  unlawful.    Perhaps 

the  more  correct  method  would  have  been  for  the  jury  to 

have  found  the  fact  one  way  or  other,  whether  the  stroke 

which  killed  the  boy  were  or  were  not  aimed  at  any  of  the 

assailants,  or  levelled  at  him  mistaking  him  to  be  such. 

But  in  order  to  make  the  killing,  by  any,  murder  in  all        (  34* 
of  those  who  are  confederated  together  for  an  unlawful  ^<'^/<?<^«'^^A« 
purpose,  merely  on  account  of  the  unlawful  act  done  or  in  ^kiiiLg  by 


one 


contemplation,  it  must  happen  during  the  actual  strife  or^***f^<^vring 
endeavour,  or  at  least  within  such  a  reasonable  time  after-  or^etment^^f 
wards  as  may  leave  it  probable  that  no  fresh  provocation  ^i- 
intervened. 

A.  with  30  others  entered  with  force  into  B.'s  house  and  Case  of  Drayton 
ejected  him  and  his  family.    On  the  night  of  the  third  day  ^J^^^'^^^^**^^* 
after,  B«  and  20  others  came  with  weapons  with  an  intent  Crumpt.  2a 
to  re-enter,  and  one  of  them  cast  fire  into  a  thatched  house  i  Hawk,  ch  31 
adjoining  to  the  mansion ;  whereupon  one  of  A.*s  party  s.  47. 
fired  a  gun  and  killed  one  of  B.'s  party,  the  rest  of  whom  ^^^  •*  ^  ^*  ^* 
retired,  and  A.'s  party  continued  in  possession  several  days 
after.    This  was  ruled  manslaughter  in  A.  and  his  company, 
because  their  entry  and  force  was  illegal;  but  not  murder, 
because  there  was  a  sudden  provocation.    It  appears  from  1  Hale,  444. 
one  passage  in  Hale  that  A.'s  entry  was  upon  a  claim  of 
title,  and  not  as  an  avowed  wrong  doer:  for  otherwise  it 
can  hardly  be  conceived  how  his  tortious  defence  of  that, 
which  he  had  violently  usurped  so  recently  before  from  the 
acknowledged  owner,  could  in  any  sort  extenuate  the  homi- 
cide committed  in  consequence  of  it.    B.  had  an  undoubted 
right  to  resist  at  all  hazards  the  attempt  of  A.  to  turn  him 

out 
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Ch.  V.  C  34    out  of  his  mansion;  and  while  the  usurpation  was  yet  recent^ 
By  corfederacy.  had  a  right  to  endeavour  to  reinstate  himself  in  the  possession 
"  which  he  had  just  lost.    It  seems  to  have  been  so  much  a 

continuation  of  the  same  transaction,  that  if  B.  had  regained 
his  possession  he  could  not  have  been  indicted  for  a  forcible 
entry;  and  though  possibly  it  might  be  doubtful  whether 
he  would  have  been  justified  in  kiUing*  any  of  A.'s  party  in 
,  the  attempt  after  having  once  lost  the  possession  for  near 

three  days;  yet  undoubtedly  so  recent  and  grievous  a  provo- 
cation would  have  reduced  the  offence  to  manslaughter  at 
least.  But  if  A»  were  a  mere  wrong  doer,  there  does  not 
seem  to  be  a  like  adequate  provocation  to  extenuate  the  fact 
committed  by  him  in  defence  of  his  own  avowed  tortious 
act.  So  recent  an  usurpation,  and  never  acquiesced  in,  could 
not  give  him  even  a  colour  of  tide  to  the  possession  against 
the  owner. 

This  part  of  the  subject  however,  as  it  affects  one  person 
for  the  act  of  another,  is  so  intimately  blended  with  the  doc- 
trine of  Principal  and  Accessary,  that  to  avoid  repetition  I 
refer  the  fiuther  consideration  of  it  to  that  title. 

h  ^S.  The  other  general  rule  is,  that  if  an  act  not  unlawful 

Ivm  prohib'ttumy^^'^  ^  shooting  at  game,  be  prohibited  to  be  done  unless 
Fost  259.  by  persons  of  a  certain  description,  the  case  of  a  person  not 

Post  I*  41.        coming  under  that  description  ofiending  against  such  statute, 

and  in  so  doing  unfortunately  killing  another,  will  fall  under 
the  same  rule  as  that  of  a  qualified  man,  and  must  equally 
be  attributed  to  misadventure. 

IV.  Homicide  from  Impropriety^  Negligence j  or  Acci- 
dent, in  the  Prosecution  of  an  Act  lawful  in  itself 
or  intended  by  way  of  Sport  or  Recreation. 

$  36.  \^  The  boundaries  between  impropriety,  negligence,  and 

Gtneral prtna-   ^^^^  accident,  are  often  scarcely  perceptible;  but  as  the 

difference  between  them  leads  to  different  conclusions  as  to 
f  H*'i^^  the  degree  of  offence,  I  shall  chiefly  confine  myself  under 
473.    *  this  head  to  point  out  the  distinction;  premising  as  a  leading 

MS.. Burnet,  43.  principle,  that  where  a  man,  doing  a  lawful  act  without  inten* 

tion 
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tion  of  bodily  harm  to  any  pereotij  and  using  proper  caution  to    ch.  V.  J  36- 

prevent  danger j  unfortunately  happens  to  kill  another,  such  GeneralPrind- 

act  amounts  onljrto  homicide  by  misadventure.  The  act  must         P^' 

be  lawful;  for  if  it  be  unlawful,  the  case  will  be  either  mur-  Ante,  a.  31, 32. 

der  or  manslaughter,  as  was  shewn  under  the  last  Jiead*    It 

must  not  be  done  with  intention  of  great  bodily  harm;  for 

then  the  legality  of  the  act,  considered  abstractedly,  would 

be  no  more  than  a  mere  cloak  or  pretence,  and  consequendy 

would  avail  nothing.  The  act  must  also  be  done  in  a  proper  Infra^. 

manner,  and  with  due  caution  to  prevent  danger. 

Thus  parents,  masters,  and  other  persons  having  authority        $  37. 
in  foro  domestico,  may  give  reasonable  correction  to  lixo^^  Correction  in  fore 
under  their  care;  and  if  death  ensue  from  such  correction,  post.  262^ 
it  will  be  no  more  than  accidental  death.   But  if  the  cor-  ^^^-  p^-  ^33. 

1  Hale  454, 

rection  exceed  the  bounds  of  due  moderation,  either  in  the  457. 473^  4, 
measure  of  it,  or  in  the  instrument  A^ade  use  of  for  that  l  Hawk.  cfa.  29. 
purpose,  it  will  be  either  murder  or  manslaughter  according 
to  the  circumstances.  If  done  widi  a  cudgel,  or  other  thing 
not  likely  to  kill,  though  improper  for  the  purpose  of  cor- 
rection, it  will  be  manslaughter:  if  with  a  dangerous  weapon 
likely  to  kill  or  maim,  as  a  pesde  or  great  staff,  it  will  be 
murder:  due  regard  being  had  in  both  instances  to  the  age 
and  strength  of  the  party.  Grey,  a  blacksmith,  struck  his  Grey's  case, 
servant  with  a  bar  of  iron  by  way  of  correction  for  improper    ®  *  ^ 
behaviour,  by  which  he  was  killed;  held  murder*  A  woman 
kicked  and  stamped  on  the  belly  of  her  child;  and  ruled  the 
same. 

Yet  though  the  correction  exceed  the  bounds  of  modera- 
tion, the  Court  will  pay  a  tender  regard  to  the  nature  of  the 
provocation,  where  the  act  is  manifestly  accompanied  with  a 
good  intent,  and  the  instrument  not  sruch  as  must  in  all  pro- 
bability occasion  death;  though  the  party  were  hurried  to 
great  excess.  As  was  the  case  of  a  father,  whose  son  had  Worcester  Sp. 
frequendy  been  guilty  of  stealing,  complaints  of  which  had  Forster's  MS. 
come  to  the  father,  who  had  often  corrected  him.  At 
length  the  son  being  charged  with  another  theft,  and  reso- 
lutely denying  it,  though  proved  against  him,  the  father  in 
a  passion  beat  his  son  with-  a  rope  by  way  of  chastisement  for 

the 
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Ch.  V.  $  2r.   the  offence  so  much,  that  he  died*  The  father  expressed 

correction  in      the  Utmost  horror,  and  was  in  the  greatest  affliction  for  what 

joro       estico.    y^  j^^^  done,  intending  only  to  have  punished  him  with  such 

severity  as  to  have  cured  him  of  his  wickedness.  The  learned 
Judge  who  tried  the  father  consulted  his  colleague  in  office 
and  the  principal  counsel  on  the  circuit,  who  all  concurred 
in  opinion  that  it  was  only  manslaughter:  and  so  it  was 
ruled. 

(  38.  Accidents  frequently  occur  amongst  persons  following 

Jccidcnu  in  com- thtir  lawful  Occupations,  especially  puch  from  whence  dan- 
mon  oceupatio/u.  ^^  ^^^  probably  arise.  If  they  saw  the  danger,  and  yet 

persisted  without  sufficient  warning,  it  will  be  murder.  If 
the  act  were  such  as  was  likely  to  breed  danger,  and  they 
neglected  the  ordinary  cautions,  it  will  be  manslaughter  at 
least,  on  account  of  such  negligence;  making  due  allowance 
for  the  nature  of  the  occupation,  and  the  probability  of  the 
danger;  which  if  very  remote,  and  in  the  particular  instance 
not  reasonably  to  be  expected,  may  reduce  the  act  to  misad- 
venture. The  criterion  in  such  cases  is  to  examine  whether 
common  social  duty  would,  under  the  circumstances,  have 
suggested  a  more  circumspect  conduct. 
Worhntn  tftrow-  For  instance,  in  the  case  of  workmen  throwing  stones  and 
ing  rubhhh.        rubbish  from  an  house  in  the  ordinary  course  of  their  busi- 

Fost.  262, 3.  •  w  ,  ,  11.  V     1  Ml    1     •«- 

1  Hale,  472,  5.  ness,  by  which  a  person  underneath  happens  to  be  kiUea:  if 

2  Hawk,  ch  29.  they  deliberately  saw  the  danger,  or  betrayed  any  con- 
4  Blac.  Com.  sciousness  of  it,  from  whence  a  general  malignity  of  heart 
1^?-  miirht  be  inferred,  and  yet  gave  no  waminc:)  it  will  be  mur« 

Pult.  de  pace,     ,    ^  r  i.  .  •  ^    r  'l         .      rr   l 

123.  der,  on  account  of  the  gross  impropriety  ot  the  act.    It  they 

did  not  look  out,  or  not  till  it  was  too  late,  and  there  was 
even  a  small  probability  of  persons  passing  by,  it  will  be 
manslaughter.  But  if  it  had  been  in  a  retired  place  where 
there  was  no  probability  of  persons  passing  by,  and  none  had 
been  seen  about  the  spot  before,  it  seems  to  be  no  more  than 
accidental  death.  For  though  the  act  itself  might  breed 
danger,  yet  die  ^t^tQ  of  caution  requisite  being  only  in 
proportion  to  the  apparent  necessity  of  it,  and  there  being  no 
o"b  ^idM*  apparent  call  for  it  in  the  instance  put,  the  rule  applies,  dc 
Kel.  40.    *       non  existentibus  et  non  apparentibus  eadem  est  ratio.  So  .if 

any 
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any  person  had  been  before  €een  on  the  spot,  but  due  warn-    Ch.  V.  §  38. 
ing  were  given,  it  will  be  only  misadventure.  On  the  other  ^if^^p'J^ 

hand,  in  London  and  other  populous  towns,  at  a  time  of- 

day  when  the  streets  are  usually  thronged,  it  would  be  man-  ^el  lo 
slaughter,  notwithstanding  the  ordinary  caution   used  on  1  Hawk.  ch.  29. 
other .  occasions  of  giving  warning;  for  in  the  hurry  ^^^^^^  4^ac  Com  192 
noise  of  a  crowded  street  few  people  hear  the  warning  or  l  MS. Sum.  134.' 
sufficiently  attend  to  it,  however  loud. 

Again,  a  person  driving  a  carriage  happens  to  kill  an-  /;,  driving  ear- 
other:  if  he  saw  or  had  timely  notice  of  the  mischief  likely  ">^"- 
to  ensue,  and  yet  wilfully  drove  on,  it  will  be  murder;  for  f^^t  263.  ante. 
the  presumption  of  malice  arises  fix>m  the  doing  of  a  dan- 
gerous act  intentionally:   there  is  the  heart  regardless  of 
social  duty.    If  he  might  have  seen  the  danger,  but  did  not 
look  before  him,  it  will  be  manslaughter,  for  want  of  due 
circumspection.    But  if  the  accident  happened  in  such  a 
manner  that  no  want  of  due  care  could  be  imputed  to  the 
driver,  it  will  be  accidental  death,  and  he  will  be  excused. 

A.  was  driving  a  cart  with  four  horses  in  the  highway  at  O.  B.  Seas,  be- 
Whitechapel ;  and  he  being  in  the  cart,  and  the  horses  upon  j^^^S  Tra- 
a  trot,  they  threw  down  a  woman  who  was  going  the  same  cy,  32. 
way  with  a  burthen  upon  her  head,  and  killed  her.    Holt, 
C.  J.,  Tracy,  J.,  Baron  Bury,  and  the  Recorder  Lovel,  held 
this  to  be  only  misadventure.  But,  by  Lord  Holt,  if  it  had 
been  in  a  street  where  people  usually  pass,  this  had  been 
manslaughter;  but  it  was  clearly  agreed  that  it  could  not 
be  murder. 

It  must  be  taken  for  granted  from  this  note  of  the  case, 
that  the  accident  happened  in  an  highway  -where  people  did 
not  usually  pass;  for  otherwise  the  circumstance  of  the  driver's 
being  in  his  cart,  and  going  so  much  faster  than  is  usual  for 
carriages  of  that  construction,  savoured  much  of  negligence 
and  impropriety:  for  it  was  extremely  difficult,  if  not  im- 
possible, to  stop  the  course  of  the  horses  suddenly  in  order  to 
avoid  any  person  who  could  not  get  out  of  the  way  in  time. 
And  indeed  such  conduct  in  a  driver  of  such  heavy  carriages 
might  under  most  circumstances  be  thought  to  betoken  a 
want  of  due  care,  if  any  though  but  few  persons  might  pro- 
bably pass  by  the  same  road.    The  greatest  possible  care  is  Post  a.  40. 

not 
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Ch.  V.  5  38.    not  to  be  expected,  nor  is  it  required;  but  whoever  seeks 
Acefdentttncom-^^y  excusc  himself,  for  havinjr  unfortunately  occasioned  by 

mon  occupations.  i        ^       ?      p  ,,  , 

any  act  of. his  own  the  death  oi  another,  ought  at  least  to 

shew  that  he  took  that  care  to  avoid  it  which  persons  in 
2  Haic,  39.  similar  situations  are  most  accustomed  to  do.  Upon  this 
s.  2.*^    ^         supposition  the  death  is  to  be  referred  to  misadventure, 

which  was  occasioned  by  the  head  of  a  workman^s  axe  flying 

off  and  killing  a  bystander. 

Overloading  Qur  statute»law  has  severely  animadverted  on  one  species 

10  Geo.  2.  c  31,  ^^  criminal  impropriety,  whereby  death  is  often  occasioned: 

9'  ^  for  by  Stat.  10  Geo.  2.  c«  31.  s.  8.  if  any  person  navigating 

for  hire  or  gain  on  the  Thames  between  Gravesend  and 
Windsor  receive  into  his  tilt-boat,  row-barge,  ferry-boat, 
or  other  boat  or  wherry,  a  greater  number  of  persons  than 
the  act  allows,  and  any  passenger  shall  then  be  drowned; 
such  person  being  thereof  lawfully  convicted  is  guilty  of 
felony,  and  shall  be  transported  as  a  felon. 
Stage  coaches.  This  may  serve  as  a  caution  to  stage  coachmen  and  others 
^    .  eo.   .  c.  7.  ^1^^  overload  their  carriages  for  the  sake  of  lucre,  to  the 

great  danger  of  the  lives  of  the  passengers ;  the  number  of 

whom  are  now  regulated  by  act  of  parliament.   It  is  an  im- 

•         provident  act,  against  which  they  have  been  warned  by  the 

♦  voice  of  the  legislature,  as  well  as  by  general  and  repeated 

experience  of  the  bad  consequences. 

Administering         Qne  Other  usual  act  of  improvidence  mentioned  in  the 

books  may  not  be  improperly  adverted  to.    If  one  who  is 

no  regular  physician  or  surgeon  administer  medicine,  or 

perform  an  operation,  which  contrary  to  expectation  kills 

4?n8t  251.        ^®  patient,  it  was  formerly  holden  manslaughter.  But  Lord 

1-Hale,  429.       Hale  denies  this  very  properly:  it  is  rather  misadventure. 

8  62  ^^  Though  this  doubt  should  make  ignorant  people  cautious 

how  they  tamper  in  these  matters.    But  if  one  give  physic 
Ante^i.  17.       ^®  another  in  sport,  of  which  he  dies,  it  will  be  manslaugh- 
ter: and  if  given  to  procure  an  abortion,  and  the  woman 
herself  die,  it  is  murder. 

A  39.  He  who  wilfully  neglects  to  prevent  a  mischief,  which  he 

From  vtilfulne-  may  and  ought  to  provide  against,  is  answerable  for  the  con- 
%^ai^t  pr^abte  «equence :  as  where  a  man,  having  an  ox  which  he  knows  to 

miscJdef.  be 
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be  mischievous  by  being  used  to  gore,  does  not  put  him  in    Ch.  V.  §  39. 
some  place  of  security,  but  lets  him  range  where  persons  are  ^''^^  v:ilful  ne^ 
likely  to  pass,  and  he  afterwards  kills  a  man:  according  to^agairMprobabU 

some  opinions,  amongst  which  is  Lord  Hale's,  the  owner  ^*^^*y 

may  be  indicted  for  manslaughter  (a).   By  Mr.  Justice  Bur-  j  ^^^^  431. 
net,  it  would  not  be  more  than  manslaughter,  and  might  be  Pult.  de  pace, 
less.    However,  as  it  is  agreed  by  all,  such  a  person  is  at  q^,^  197 
least  guilty  of  a  very  great  misdemeanor.  And  if  the  owner  1  Hawk.  ch.  31. 
pui^sely  let  loose  a  dangerous  or  vicious  animal,  though  5t*'g^  53   '    ^' 
be  only  to  frighten  people,  and  it  kill  a  man,  the  case  may 
even  amount  to  murder:  still  more  if  it  were  done  mali- 
ciously. 

Death  also  happens  from  some  unexpected  occurrence  in        §  40, 
the  course  of  human  affairs.    And  herein  the  degree  of  im-  ^««'  ofdueeaur 
propriety  or  neghgence  attendmg  the  act  is  to  be  noted,  ^^ geroiu instni-' 
order  to  distinguish  it  from  mere  accidental  death.    The  mentt^  ^c. 
cases  which  occur  on  this  head  turn  on  the  question,  whether         ' 
due  caution  have  been  used  or  not.    And  in  general  it  may 
be  observed,  that  the  degree  of  caution  requisite  to  bring  the  t 

case  within  the  limits  of  misadventure  must  be  proportioned 
to  the  probability  of  danger  attending  the  act  immediately  con'* 
ducive  to  the  death.  I  say,  im?nediately  conducive;  because 
inferences  of  guilt  are  not  to  be  drawn  from  remote  causes, 
all  malice  apart;  but  must  be  referred  to  such  only  as  are 
actually  moving  to  the  death.  And  therefore  where  a  man 
leaves  a  loaded  gun  in  his  house,  'and  it  is  afterwards  dis- 
charged by  another  who  knew  not  it  was  loaded,  whereby 
death  ensues;  the  first  is  in  no  respect  amesnable  to  the 
laws  for  the  consequences;  though  perhaps  it  would  have 
been  more  prudent  to  have  placed  the  gun  out  of  the  reach 
of  such  an  accident,  or  to  have  unloaded  it  whea  it  was 
laid  by. 


tt 


(a)  The  Moaaical  law  carried  thb  matter  still  furtber,  Exod.  xxi.  2ft 
But  if  the  ox  were  wont  to  push  with  his  horn  in  time  past,  and  it  hath 
"  been  testified  to  his  owner,  and  he  hath  not  kept  him  in,  but  that  he 
'*  hath  killed  a  man  or  a  woman,  the  ox  shall  be  stoned,  and  his  owner 
"  also  shall  be  put  to  death.'*  It  appears  however  from  the  next  verso 
that  in  such  a  case  his  life  mig^ht  be  ransomed  by  pa\  i^ent  of  Xlifi  sum 
which  was  laid  upon  him. 

M  m  One 
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1  Hale*  431. 
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One  lays  poison  to  kill  rate,  and  anotfaer  takes  it  and  dies ; 
this  is  misadventure.  But  it  must  be  understood  to  have 
been  laid  in  such  a  manner  and  place  as  not  to  be  easily 
-  mistaken  for  proper  food ;  for  that  would  betoken  great  in- 
advertence, and  might  in  some  cases  amount  to  manslaugh- 
ter, 

A  gentleman  came  to  town  in  a  chaise,  and  before  he  got 
out  of  it  fired  his  pistols  in  the  street,  which  by  accident  kil- 
led a  woman.  This  was  ruled  manslaughter:  the  act  was 
likely  to  breed  danger,  and  manifestly  improper* 

Deer  having  broken  into  the  com  of  A.  and  spoiled  it,  he 
went  with  his  servant  to  watch  at  night  with  a  gun,  and 
charged  him  to  fire  when  he  heard  any  thing  rush  into  the 
standing  com :  and  upon  A.'s  nxshing  into  the  com  in  an- 
other part  of  the  field,  the  servant  fired  and  killed  him*  In 
the  first  passage,  wherein  Lord  Hale  mentions  this  case,  he 
seems  to  think  that  it  amounted  to  manslaughter,  for  want 
of  due  diligence  and  care  in  the  servant  in  shooting  upon 
such  a  token  as  might  befal  a  man  as  well  as  a  deer:  how- 
ever he  says,  it  was  a  question  of  great  difficulty.  But  in  a 
subsequent  part  of  his  work,  the  learned  author  relating  the 
same  case,  which  had  been  determined  by  himself  at  Peter- 
borough, says,  that  he  had  ruled  it  to  be  only  misadventure; 
for  the  servant  was  misguided  by  his  master's  own  direction, 
and  was  ignorant  that  it  was  any  thing  else  ^but  the  deer* 
But  it  seemed  to  him,  that  if  the  master  had  not  given  such 
direction  which  was  the  occasion  of  the  mistake,  it  would 
have  been  manslaughter ;  because  of  the  want  of  due  caution 
in  the  ser\^ant  to  shoot  before  he  discovered  his  mark.  Yet 
strictly  considered ;  if  from  all  the  other  circumstances  of  the 
case  there  appeared  a  want  of  due  caution  in  the  servant,  I 
do  not  see  how  the  command  of  the  master  could  supply  it; 
much  less  how  it  could  excuse  him  in  doing  an  unlawful  act. 
The  excuse  of  having  used  ordinary  caution  can  only  be  ad- 
mitted where  death  happens  a(icidentally  in  the  prosecution 
of  some  lawful  act. 

But  in  none  of  these  instances,  even  where  the  act  of  the 
party  is  immediately  conducive  to  the  death,  does  the  law 
require  the  utmost  caution  that  can  be  used :  it  is  sufficient 

that 
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tfiat  a  reasonable  precaution,  what  is  uftual  and  ordinary  ifl    th.  V.  $40. 
the  like  cases,  be  taken;  such  as  hath  been  found  by  long  ^^ceidenU  in  un- 
experience  in  the  course  of  human  affairs  to  answer  the  end :  ^*^J^  °^^^' 

for  such  conduct  shews  that  the  party  was  regardful  of  60- ^ 

cial  duty,  and  free  from  any  manner  of  guilt.    And  there- Runpton**  case, 
Ibre  upon  Aat  principle  Mr.  Justice  Foster  denies  Hampton's  ^^^  *^- 
case  to  be  law:  and  indeed  there  is  a  qusere  put  to  it  in  the    * 
margin  of  the  reporter.    The  prisoner  had  found  a  pistol  in 
the  street,  which  he  had  reason  to  belieVe  was  not  loaded, 
having  tried  it  with  the  rammer,  which  had  gone  down  into 
the  muzzle  of  the  pistol;  the  rammer  in  fact  being  too  short. 
He  carried  the  pistol  home,  and  his  wife  standing  before  him^ 
he  cocked  it  and  touched  the  trigger;  on  which  the  pistol 
Went  off  and  killed  the  woman.    This  was  ruled' manslaugh^ 
ten    In  truth,  the  man  had  used  the  ordinary  precaution 
adapted  to  the  probability  of  danger  in  such  cases:  he  had 
examined  the  pistol  by  the  usual  method  of  trial.    And 
though  it  was  doubtless  an  idle  frolic,  yet  the  heart  was  free 
from  all  sort  of  guilt,  even  the  guilt  of  negligence ;  and  there« 
fore  the  act  ought  to  have  been  excused.    And  the  same  Fost.  265. 
learned  Judge  determined  accordingly  in  a  case  something 
similar.    Upon  a  Sunday  morning  a  man  and  his  wife  going 
to  dine  at  a  friend's  house  in  the  neighbourhood,  he  carried 
his  gun  with  him,  to  divert  himself  on  his  way;  but  before 
dinner  he  discharged  it,  and  set  it  up  in  a  private  place  in  his 
friend's  house.    After  dinner  he  went  to  church,  and  in  the 
evening  returned  home  with  his  wife  and  neighbours,  bring- 
ing his  gun  with  him;  which  was  put  into  the  room  where 
his  wife  was,  she  having  brought  it  part  of  the  way.    He 
taking  it  up  touched  the  trigger,  and  the  gun  went  off,  and 
killed  his  wife.    It  came  out  in  evidence,  that  while  the  man 
wste  at  church  a  person  belonging  to  the  family  privately 
charged  the  gun  and  went  after  some  game ;  but  before  the 
sen'ice  at  church  was  ended,  returned  it  loaded  to  the  place 
from  whence  he  had  taken  it;  and  where  the  l^efendant,  who 
was  ignorant  of  all  that  had  passed,  found  it  to  all  appear- 
ance as  he  had  left  it.    Mr.  Justice  Foster  thought  it  unne- 
cessary to  inquire  whether  the  man  had  examined  the  gun 
before  he  carried  it  home:  but  being  of  opinion  upon  the 

whole 
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Ch.  V.  $40.  whole  evidence  that  he  had  reasonable  grcyunds  to  btlievQ 

Jcddenu  in  un-  {^^^  n  was  not  loaded,  he  directed  the  jufy  that  if  they  wcv» 

meet.    ^  o^  ^^  same  opinion,  they  shoidd  acquit  him:  and  be  waa 

-  acquitted. 

$  ^^'  2.  I  now  come  to  the  consideration  of  accidents  wlttch 

^eatioM.      '^  happen  at  sports  and  recreations:  if  death  ensue  frem  suck 

Fost.  259.  as  are  innocent  and  allowable,  the  case  will  fall  within  di€ 

*    rule  of  excusable  homicide:  but  if  the  sportive  unlaw&il  w 

itself,  or  productive  of  danger,  riot,  or  disorder,  from  the 

occasion,  so  as  to  endanger  the  peace,  and  death  ensue  i  the 

party  killing  is  guilty  of  manslaughter. 

Fost.  259. 1  MS.      It  seems  now  the  better  opinion,  th^t  manly  qxMtB  and 

D*  u!  ^h^  uft     exercises  which  tend  to  give  strength,  activity,  and  skill  m 

1  Hawk.  ch.  29.  the  use  of  arms,  and  are  entered  into  merely  as  private 

?',!!'  ,^^'*^  ,    recreations  amonc:st  friends,  are  not  unlawful;  and  djiere* 

lUd    130.      P.llt.^  ,        .  i_  J       1      i^   X  r   .. 

de  pace,  123.     tore  persons  playmg  by  consent  at  cudgels  («),  or  fotts^  or 

wrestling  (b)^  are  excusable  if  death  ensue.  Foi*  though 
doubtless  it  cannot  be  said  that  such  exercises  are  altogether 
free  from  danger;  yet  are  they  very  rarely  attended  with 
fatal  consequences;  and  each  party  has  friendly  waraiag  to 
be  on  his  guard.  And  if  the  possibility  of  danger  were  the 
criterion  by  which  the  lawfulness,  of  sports  and  recreacdoos 
were  to  be  decided,  many  exercises  must  be  proscribed  which 
are  in  common  use,  and  were  never  heretofore  deemed  un- 
lawful. And  the  reason  given  by  Mr.  Justice  Foster,  for 
considering  such  sports  as  lawful,  seems  a  good  one;  because, 
says  he,  bodily  harm  is  not  the  motive  on  either  side;  upon 
1  Hale,  472.       the  supposition  of  which  motive,  Lord  Hale  had  grounded 

his  opinion  to  the  contrary,  and  that  the  act  in  such  case 

amounted  to  manslaughter.    To  which  it  may  be  added,  that 

the  weapons  ordinarily  made  use  of  upon  such  occasions  are 

not  deadly  in  their  nature,  unless  urged  by  a  malicious  and 

vindictive  spirit. 

Sir  John  Chi-        Upon  this  distinction,  as  to  the  nature  of  the  weapon, 

AUeyn  I2i^*^'  Sir  John  Chichester's  case  seems  to  have  turned;  whoun- 

Keilw.'ios.        foztunately  killed  his  man-servant  as  he  was  playing  with 

(a)  Vide  Corab.  408.  (A)  {lex  v.  Lane,  Bodmia  Sum.  Ass.  1/17, 

per  Eyre,  MS.  Cbapple>  Ji  fi-om  Scrjt.  Forater's  M& 

hinw 
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\Amk.  Sir  John  pfts«ed  at  htm  with  his  sword  in  the  scabbard,    ^^'  ^'  $  ^^' 
wUdi  die  latter  pairied  with  a  bed^taff;  and  in  the  heat  of  ^'  *P^*  ^^' 
tbc  eaeercite  tlie  chwe  of  the  scabbard  flew  off!  and  the 
servant  was  killed  by  the  point  of  the  sword.  Mr.  Justice  ' 

Foster  thinks,  in  conformity  with  Lord  Hale,  that  there  was  ^  ^^*  ^^^ 
evidently  a  want  of  comnum  caution  in  making  use  of  a 
4le9dly  weapon  in  so  violent  an  exercise,  where  it  was  highly 
probable  .that  the  chape  might  be  beaten  oiF,  which  would 
necessarily  expose  his  servant  to  great  bodily  harm.  It  was 
therefore  rightly  adjudged  to  be  manslaughter.  It  has  often 
been  asked.  Wherein  the  difference  lies  between  a  sword  in  the 
scabbard  and  a  foil?  Perhaps  it  is  not  much;  but  the  latter  • 
is  certainly  better  prepared  for  the  prevention  of  accident 
than  the  point,  though  blunted,  of  the  scabbard:  and  again, 
the  foil  ia  cidculated  to  bend  and  yield  when  pressed  against 
the  body,  considerably  more  than  the  sheathed  sword.  And 
the  increase  of  danger  seems  to  arise  as  well  from  these  cir- 
eumstances  as  from  the  probability  of  the  chape  being  beaten 
c^.  The  usual  and  ordinary  cautions,  therefore,  to  avoid 
danger,  were  not  used  in  that  case,  which  are  indispensably 
recpiired  in  order  to  reduce  the  homicide  to  misadventure. 

It  eeems  also,  that  in  cases  of  friendly  contests  with  wea- 
^pons,  which,  though  not  of  a  deadly  nature,  may  yet  breed 
danger,  there  should  be  due  warning  given  that  each  party 
may  start  upon  equal  terms.  For  if  two  were  engaged  to 
play  at  cudgels,  and  the  one  made  a  blow  at  the  other,  likely 
to  hurt,  before  he  was  upon  his  guard,  and  without  warning, 
irom  whence  death  ensued;  the  want  of  due  and  friendly 
caution  would  make  au^h  act  amount  to  manslaughter,  but 
not  to  murder,  because  the  intent  was  not  malicious* 

But  though  the  weapons  be  of  a  dangerous  nature,  yet  if 
they  be  not  directed  by  the  persons  using  them  against  each 
other,  ^d  so  no  danger  to  be  reasonably  apprehended;  if 
death  casually  ensue,  it  is  but  misadventure* 

As,  if  persons  be  shooting  at  game,  or  butts,  or  any  other  i  Haie,  38,  9. 
lawful  object,  and  a  by«stander  be  killedt^  And  it  makes  |,^>  ^ 
no  difference  with  respect  to  game,  whether  the  party  be  \  Hawk.  ch.  29. 
qualified  or  not.   But  if  the  act  be  unlawful  in  itself,  as^-^* 
shooting  at  deer  in  another's  park,  without  leave,  though  in  Ante,  s.  35. 

sport 
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leavO)  or  the  party  had  been  shooting  in  his  own  ptrk,  fe' 

would  ofily  hare  been  miaadveiiture. 

$  42.  But  the  Itttitiide  given  K»  Manly  exercises  of  the  nature 

PW^Sj^A^  described,  when   omducted   merely  as  divei^siond 

tTc.  '    among  friends,  must  not  be  extended  to  legalise  prize  fights 

imV^  131  ^"^'  public  boxing  matches,  and  the  like,  which  are  exhibh* 

ed  for  the  sake  of  lucre,  and  are  calculated  to  draw  together 

a  number  of  idle  disorderly  people.  For  in  such  cases,  the 

intention  of  the  pardes  is  not  innocent  in  ttielf,  each  being 

careless  of  what  hurt  may  be  given,  provided  the  proffiiBed 

reward  or  applause  be  obtained*  And  again,  such  meetings 

,  have  a  strong  tendency  in  their  nature  to  a  breadh  of  die 

Ward's  caac,     peace«  And  therefore  in  Ward's  case,  who  was  challenged 

^MhSj*'  to  fight  by  his  adveraary  for  a  public  trial  of  skill  in  boxing, 

and  was  also  urged  to  engage  by  taunts,  although  the  occasion 
were  sudden,  yet  having  killed  his  opponent,  he  was  holden 
guilty  of  manslaughter^ 
Public  joum.  The  same  considerations  applied  formerly  to  public  j6Udts 

Fost  261.         j^^j  tournaments  when  they  were  in  vogue:  they  drew  to- 
gether a  great  concourse  of  unruly  spirits,  not  always  con- 
sistent with  the  public  tranquillity,  and  seldom  ending  with- 
3  Inst  56. 160.  out   bloodshed.    Such  assemblies   therefore  were  deemed 
^'      '      unlawful  unless  by  the  command  of  the  king. 

It  is  remarkable  that  in  k  statute  passed  in  the  reign  of 
Hen.  2.,  whereby  it  was  enacted,  that  if  at  a  joust  or  tour- 
nament, or  at  the  play  with  sword  and  buckler  by  the  king^s 
commandment,  one  killed  another,  it  should  be  no  felony; 
the  teaaon  assigned  is,  **  for  that  in  friendly  manner  they 
^^  eontended  to  try  their  strength,  and  to  be  able  to  do  the 
<^  king  service  in  that  kind."  It  seemed  necessary  to  legalize 
that  sort  of  contest  by  some  such  provision,  not  only  for  the 
reasons  just  before  assigned,  but  because  the  parties  made 
use  of  deadly  weapons  from  whence  it  was  most  probable 
that  mischief  might  ensue,  however  devoid  of  nuxlice^  in  the 
popular  sense  of  the  word,  the  contest  might  be. 
Fost.  26t.  The  custom  of  cock  throwing  at  Shrovetide  proceeds  from 

4Blac.CQm.l83.j^  vicious  and  depraved  inclination,  is  frequently  productive 

of 
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qS  diaonkiBy  vid.iiwayft  dMgprona  to  bjr-stsoiders.    There*  Ch.  v.  $  4f .  1 

fore,  where  n  pemm  lloixwmg  at  «  cock,  misaed  hkaim  and  4*A^>^^^- 

killed  fi  child  who  w«»  kK>kingoQ,  Mr.  Justice  Foster  ruled 

it  manslaughter*  For  first,  the  motive  is  far  from  innocent; 

and  next,  the  act  is  in  itself  likely  to  breed  dan^r.    And 

the  same  rule  applies  to  ai^  idle,  daiigeroua^  md  unlawful 

aport  from  whence  death  QiiAues» 

From,  all  that  has  been  premised  upon  this  subjejct  it        (  4^ 

ttgp^ars,  that  where  the  sport  itself  is  innocent  wiiich  occa-  dmtbuion. 

sioQs  thQ  dead),  the  possibiltfy  of  daiip;er  arising  from  it  will 

not  vary  the  caaa,  and  ccManert  that  which  is  a  misfortune 

into  an  offence:  yet  that  where  danger  may  arise,  due  and 

ordinary  cajation,  such  as  is  usual  under  similar  eases^  oug^t 

to  be  used*    That  where  the  aipori  itsdf  is  unlawful,  or  die 

motive  improper,  the  offence  will  be  thereby  enhanced  more 

or  l^as  according  to  the  probability  and  greatness  of  the 

datvger. 
/ 

V,  Homkide  from  Nttesstty  in  Defence  of  a  Marine 
awn  Person  or  Property ,  or  of  the  Persons  or  Pro- 
perty of  others. 

Herein  may  be  considered,  U  What  sort  of  attack  it  ia        ^44, 
lawful  and  justifable  tQ  resist,  even  by  the  death  of  the  piwion  oftuB^- 
^assailant,   and    where   the    party   is   without    any  blame*-^*^'' 
2.  Where  such  killing  is  only  excu^ablcy  or  even  cv(^/r,«M^d 
the  party  is  not  free  from  blame.    3*  By  whom  such  a 
justification  or  excuse  may  be  urged.    4*  How  far  such 
necessity  shall  be  said  to  extend.    5«  And  lastly  will  be 
considered  certain  cases  of  imminent  necessiQr  founded,  on 
self-preservation,  wherein  no  blame  is  imputable  to  either 
party. 

1.  A  man  may  repel  force  by  force  in  defence  of  Im  indefetmagmnH    -^ 
person,  habitation,  or  property,  a^dnst  one  who  manifesdy^^- 
intends  or  endeavours,  by  violence  or  surprise^  to  commit  ai  Hawk.  ch.  28. 
knovm  felony^  such  as  murder,  rape,  robbeiy,  arson,  bur.!-^|-24.  » 

glary,  and  the  like,  upon  either.    In  these  cases  he  is  not  484,  5,' a  493. 
obliged  to  retreat,  but  may  pursue  his  adversary  uiitil  he^JJ^*^"™!^-     ^ 

'  «r   «  /  4Biac.Coxn.180.      i 

has  pult.  de  pace, 
121.  b. 
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Ch.  V.  %  44.    has  secured  himself  frdm  all  danger;  &xk1  if  he  kill  him  in 

jgairut  knavm  so  doing,  it   IS   called  justifiable  self-defence:    as  on   the 

f^^*^'  ^'  other  hand,  the  kitting  by  such  felons  of  any  person  so 

1  Hale,  465.      lawfully  defending  himself  will  be  murder.    But  a  bare 

1  Hale,  52.        fear  of  any  of  these  oflfences,  however  well  grounded;,  as 

(  that  another  lies  in  wait  to  take  away  the  party's  life,  un- 

1  accompanied  with  any  overt  act,  indicative  of  such  an 

,  intention;   will  not  warrant  him  in  kiUing  that  other  by 

'  way  of  prevention:  there  must  be  an  actual  danger  at  the 

time. 
1  Hale,  485,'  6.      There  must  be  2l  felony  intended;  for  if  one  come  to  beat 
Pult.de  pace,    another,  or  to  take  his  goods,  merely  as  a  trespasser;  though 
Sum.  40.  ^he  owner  may  justify  the  beating  of  him  so  far  as  to  make 

1  Hawk.  ch.  2a.  him  desist;  yet  if  he  kill  him,  it  is  manslaughter.  But  if  the 
Kcl.  132.  odier  had  come  to  rob  him,  or  take  his  goods  as  a  felon^ 

Dalt  ch.  127.    and  were  kitted  in  the  attempt,  it  would  be  justifiable  in 
Vide  post  a.  S6.  self-defence. 

S4  H.  8.  c.  5.        '^he  Statute  34  Hen.  8.  c.  5.,  which  was  made  in  afirm- 
1  Hale,  4&r.      ance   of  the  common  law,  reciting,  that  it  had  been  in 

doubt  whether  '>  if  any  person  attempt  feloniously  to  rob 
*t  or  murder  any  person  in  or  near  any  common  highway, 
*^  &c.  or  in  their  mansi<Hi*houses,  8ic.  or  do  attempt  to 
*^  break  any  dweUing-house  in  the  night-time,  and  should 
^  happen  in  such  their  felonious  intent  to  be  slain  by  the 
^  person  so  attempted  to  be  robbed  or  murdered,  or  by  any 
^*  person  being  in  their  dwelling-house  so  attempted  to  be 
*^  burglariously  broken,  &c.  he  should  forfeit  his  goods  and 
^  chattels;  as  any  other  person  should  do  that  by  chance^ 

riifc ante, i. 7, a**  ^^^^*^!/  killed  another  in  his  defence;  declares  that  such 
Poet  8.  50.         «  person,  being  indicted  or  appealed  for  the  same,  shaU 

<^  upon   his '  trial  be    fuUy   acquitted   and   discharged,   in 

^  the  like  manner  as  if  he  had  been  acquitted  of  the  death 

**  of  such   person."    And  there  is  an  express   exemption 

Fost.  276.  by  the  statute  from  any  forfeiture.    But  though  the  statute 

4  Bla^Cora*180  ^"'^  mentions  certain  cases,  it  must  not  be  taken  to  imply 

26  Assise,  23.    an  exclusion  of  any  other  instances  of  justifiable  homicide 

which  stand  upon  the  same  Ifoot  of  reason  and  justice. 
Thu9  the  killing  of  one  who  attempts  the  wilful  burning 
of  an  house  is  free  from  forfeiture  without  the  aid  of  this 
statute.    And  though  it  only   mentions  the  breaking   the 

house 
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house  in  the  night  time;  which  I  conceive  must  be  in-  Ch.V.  $44. 
tended  of  such  a  breaking  as  is  accompanied  with  a  feloni-  4?««^^^'  ^novtn 
ous  intent;  yet  a  breaking  in  the  day  time  with  the  like  pur- 


pose  must  be  governed  by  the  same  rule.   In  like  manner  as  ^^^PST*®  ^^^* 
a  lodger  or  sojourner  in  the  house  has  been  holden  to  be  post.  274 
equally  indemnified  as  the  master  in  killing  such  a  felonious  ^^^^  s*  ^'^' 
assailant. 

There  seems  however  to  be  a  distinction  between  sujch        $  45. 

felonies  as  are  attended  with  force,  or  any  extraordinary -^^^  **^*'»'^. 

degree   of  atrocity,  which  m  their  nature  betoken  such  wiVAout j^ce. 

urgent  necessity  as  will  not  allow  of  any  delay,  and  others  \  ?f^^»  t?^- 
r        i-iir.  .i-  .  1  1     L       1      1-  1        4  Blac-  Com.. 

of  a  different  sort,  if  no  resistance  be  made  by  the  telon;i8o^i. 
and  therefore  a  party  would  not  be  justified  in  killing  an-  ^^  **^^P-  ^2.  b. 
other  who  was  attemptiDg  to  pick  his  pocket.    But  if  one  MS.  Burnet,  39. 
pick  my  pocket,  and  I  cannot  otherwise  take  him  than  by 
killing  him;  this  falls  under  the  general  rule  concerning  the 
arresting  of  felons.    The  above  is  further  confirmed  by  the 
term  known  felony,  made  use  of  in  our  books,  'which  con*  Fost.  274 
tra-distinguishes  it  from  secret  felonies ;  and  seems  to  im< 
ply,  that  the  intent  to  murder,  ravish,  or  commit  other  fe- 
lonies, attended  with  force  or  surprise,  should  be  apparent^ 
and  not  be  left  in  doubt:    for  otherwise  the  party  killing 
will  not  be  justified.    It  must  plainly  appear,  says  Lord  1  Hale,  484. 
Hale,  speaking  of  a  felonious  attack  upon  B.,  by  the  cir-  ^^^  ■*  "^* 
cumstances  of  the  case,  as  the  manner  of  the  assault,  the 
weapon,  &c.  that  his  life  was  in  imminent  danger,  other- 
wise the  killing  of  the  assailant  will  not  be  justifiable  self- 
defence. 

Yet  still  if  the  party  killing  had  reasonable  grounds  for        }  46.  ^ 

believing  that  the  person  slain  had  a  felonious  design  against  billing  by  nut-     ) 
him,   and  under   that   supposition   kill  him;   although   it^o^^^^j!     y 
should  afterwards  appear  that  there  was  no  such  design,  it  ingftlomcm  m- 
will  only  be  manslaughter,  or  even  misadventure;  according  **"*"''** 
to  the  degree  of  caution  used,  and  the  probable  grounds  for  ^     ^ 

such  belief.     As  where  an  officer,  early  in  the  morning,  i  Hale,  470, 
pushed  abruptly  and  violently  into  a  gendeman's  chamber  ^®*^  ^^' 
in  order  to  arrest  him,  not  telling  his  business^  nor  using  words  ^ 

of  arrest;  s^d  the  gendeman  not  knowing  that  he  was  an 

N  n  Oj^cerf 
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y  Ch.  V.  $  46.  officer y  under  the  first  sarprise,  took  down  a  sword  that 
^  AgaiMttuppoted\^.^j^^  jn  ^^  chamber,  and  stabbed  him:  h  was  rtded  man- 

.: ' ,       slaughter  at  common  law,  though  the  Defendant  was  indict- 

I  (^  J*c-  ^'  «•  ®)  ed  on  the  statute  of  stabbing.    It  is  to  be  inferred  from  the 

form  of  the  indictment,  and  what  is  said  by  Lord  Hale, 
I  that  the  bailiff  had  no  offensive  weapon  in  his  hand  from 

whence  the  party  might  reasonably  have  presumed  that  his 
\  life  or  property  was  aimed  at;  and  therefore  there  seems  to 

have  been  a  manifest  want  of  caution  in  not  demanding  the 

I  reason  of  such  intrusion  by  a  stranger;  especially  as  some 

interval  must  have  elapsed  before  the  sword  was  taken  down 

'  and  drawn. 

Brown's  case,  i,^  Brown's  case  before  mentioned,  if  he  had  killed  one 
'  '  of  the  keelmen  who  had  assaulted  him  and  his  companion, 
tinder  the  same  circumstances  as  there  occurred,  it  would 
have  been  manslaughter;  and  therefore,  though  he  killed 
another  person  by  mistake,  who  was  guildess  of  any  oflFence 
towards  him;  yet  the  circumstances  being  such  as  might 
have  reasonably  induced  him  to  believe  that  the  deceased 
was  one  of  the  keelmen,  it  was  still  but  the  same  degree 
of  offence. 

LeTet*8caBe»         Upon   an   indictment   against  Levet,  for  the  death  of 

1  Hale,  42. 474  Frances  Freeman,  it  appeared  that  the  Defendant  being  in 

bed  and  asleep  in  his  house,  his  maid-servant  who  had 
hired  the  deceased  to  help  her  to  do  her  work,  as  she  was 
going  to  let  her  out  about  midnight,  thought  she  heard 
thieves  breaking  open  the  door;  upon  which  she  ran  up 
\^  stairs  to  her  master,  and  informed  him  thereof^  who  rising 

suddenly  and  running  down  stairs  with  his  sword  drawn, 
the  deceased  hid  herself  in  the  buttery,  -lest  she  should  be 
discovered.  Levet^s  wife,  observing  some  person  there,  and 
not  knowing  her,  but  conceiving  she  had  been  a  thief,  cried 
out,  here  they  be  that  tvould  undo  tis.  Thereupon  Levet  ran 
into  the  buttery  in  the  dark^  not  knowing  the  deceased,  but 
taking  her  to  be  a  thief;  and  thrusting  with  his  sword  before 
him^  killed  her.    This  was  ruled  to  be  misadventure.    Pos- 

Fo9t  299.  sibly,  says  Mr.  Justice  Foster,  it  might  have  been  better 

ruled  manslaughter,  due  circumspection  not  having  been 
used.  But  with  great  deference  to  so  high  an  authority, 
the  latter  observation,  upon  which  indeed  the  whole  question 

turns, 
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turns,  swns  to  require  further  consideratioji  before,  4he    Ch.  V.  %  46. 
judgment  be  impeached*    It  can  hardly,  be  taken  upon  the^^S"^^'.*"-^^'^ 

state  of  the  case,  that   Level  saw  a  defenceless  woman '. 

standing  alone,  in  a  situation  incapable  of  harming  him  or 

his  family;  but  the  transaction  is  stated  to  have  happened 

in  the  dark,  upon  a  cry  of  thieves,  a  stranger  discovered 

sculking  from  observation;  it  not  even  appearing,  that  the 

person  was  perceived  to  be  a  woman,  or  that  there  might 

not  be  more  than  one  person:  on  the  contrary,  what  was 

said  by  the  wife,  in  the  hearing  of  aU  parties^  was  rather 

calculated  to  impress  the  Defendant  with  the  belief  that 

there  were  more.    The  very  manner  in  which  he  made  the       ^ — 

attack  bespeaking  his  doubt  upon  it;  for  he  advanced  in 

the  dark^  thrusting  his  rapier  before  him*    And  even  though 

it  should  be  deemed  necessary  under  such  circumstances  of 

alarm  to  give  warning  to  the  party,  which  has  never  been 

holden,  yet  it  seems  to  have  been  done  in  this  case  by  what 

was  said  by  the  wife,  to  all  appearance  in  the  hearing  of 

the  deceased,  as  well  as  of  Levet;  to  which  no  explanation 

was  even  offered  by  the  deceased.    This  therefore  seems 

properly  enough  to  be  one  of  those  cases  mentioned  by 

Lord  Hale,  where  the  ignorance  of  the  fact  excuses  the  i  Hale,  42. 

party  from  all  sort  of  blame.    And  Hawkins,  in  mentioning  i  Hawk.  ch.  28. 

the  case,  says,  that  it  seems  the  Defendant  msiy  justify  the  fact  ^f^g       .  aq 

under  these  circumstances,  inasmuch  as  it  has  not  the  appear-  ad  idem. 

ance  even  of  a  fault.    Perhaps  it  is  more  properly  excusabie. 

Sir   William   Hawkesworth  being   weary   of  life,   and  i  Hale,  40. 
willing  to  be  rid  of  it  by  the^  hand  of  another;  having  first 
blamed  his  keeper  for  suffering  his  deer  to  be  destroyed, 

and  commanded  him  to  execute  the  law;  came  himself       i 

into  his  park  at  night,  as  if  with  intent  to  steal  the  deer;       '^ 

and  being  questioned  by  the  keeper,  who  knew  him  not, 

and  refusing  to  stand  or  answer,  was  shot  by  the  keeper. 

This,  says  Lord  Hale,  was  holden  excusable  homicide  by 

the  statute  de  malefactoribus  inparcis;  because  the  keeper  Ante,  s.  31. 

was  in  no  fault. 

So  a  commander  coming  upon  a  sentinel  in  the  night  i^  i  Hale,  42. 
the  posture  of  an  enemy,  to  try  his  vigilance,  is  killed  by 
him  as  such:  this  is  no  offence,  but  misadventure.  -j 

Other 
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I       Ch.  V.  $  47.        Other  cases   have  occurred,  wherein  the  quAdon  has 

i  47^        turned  upon  the  apparency  of  the  intent  in  one  of  the  par- 

(    Concerning  a/j^a- ties  to  conlmit  such  felony  as  will  justify  the  other  in  kiUing 

rencf «/ ''^f^^f  ^o  him.    As  in  MawflTidge's  i:ase;  who  upon  words  of  anmr 

Maw}^iid^e'8     between  him  and  Mr.  Cope  threw  a  bottle  with  great  vio* 

12&  130^^  ^^^    lence  at  the  head  of  the  iBtter^and immediately  drew  his  sword: 

9  St.  Tr.  61.      on  which  Mr.  Cope  returned  a  bottle  with  equal  violence; 

Fost  278.  which,  says  Lord  Holt,  it  was  lawful  and  justifiable  for 

I  >  •    •  '   •  -^^^  Cope  to  do;  for  he  who  hath  shewn  that  he  hath  malice 

against  another  is  not  fit  to  be  trusted  with  a  dangerous 
weapon  in  his  hand.    The  words  previously  spoken  by  Mr* 
Cope  could  be  no  justification  for  Mawgridge ;  and  it  was 
reasonable  for  the  former  to  suppose  his  life  in  danger  when 
attacked  with  so  dangerous  a  weapon,  and  the  assault  foU 
lowed  up  by  another  act  indicating  an  intention  of  pursuing 
2Ld.  Ray.  1493. his  life;  and  this  at  a  time  when  he  was  off  his  guard,  and 
1  Hawk.  ch.  31.  without  any  warning.    This  latter  circumstance  forms  a 
•*  ^  main  distinction  between  that  case  and  the  case  of  death 

ensuing  from  a  combat,  where  both  parties  engage  upon 
equal  terms:  for  there,  if  upon  a  sudden  quarrel,  and  before 
any  dangerous  blow  given  or  aimed  at  either  of  the  parties^ 
the  one  who  first  has  recourse  to  a  deadly  weapon  suspend 
his  arm  till  he  has  warned  the  other,  and  given  him  time  to 
put  himself  upon  his  guard;  and  afterwards  they  engage  on 
equal  terms;  in  such  case  it  is  plain  that  the  design  of  the 
person  making  such  assault  is  not  so  much  to  destroy  his 
adversary  at  all  events,  as  to  combat  with  him,  and  to  run 
the  hazard  of  his  own  life  at  the  same  time.  And  that 
would  fall  within  the  same  common  principle  which  governs 
the  case  of  a  sudden  combat  upon  heat  of  blood,  which  has 
Ante,  t.  S4.       ^^^^  before  treated  of.    But  if  several  attack  a  person  at 

once  with  deadly  weapons,   as  may  be  supposed  to  have 
Ante  t.  25.       happened  in  Ford's  case;  though  they  wait  till  he  be  upon 

his  guard;  yet  it  seems  (there  being  no  compact  to  fight) 
that  he  would  be  justified  in  killing  any  of  the  assailants  in 
his  own  defence;  because  so  unequal  an  attack  resembles 
more  a  desire  of  assassination  than  of  combat. 

In  another  case,  however,  where  the  assault,  diough  a 
very  violent  one,  was  plainly  with  a  view  to  chastise  the 
party  for  his  misbehaviour,  and  there  appeared  no  intent  to 

aim 
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aim  at  his  life ;  his  killing  the  assailant  was  holden  not  to  be    Ch.  V.  $  47. 

lawful  or  excusable  under  the  plea  of  self-defence.    That  ^ainp  expected 

was  Nailor's  case,  tried  before  Holt,  C-  J.,  Tracy,  J.,  and J^^y- 

Bury,  B.    The  prisoner,  who  was  indicted  for  the  murder  q^^ ''Ar^' 

of  his  brother,  appeared  to  have  come  home  drunk  on  the  ms.  Tracy. 

night  the  fact  was  committed:  his  father  ordered  him  to  ^  ^S- Sum.  15& 

•  s.  c. 

go  to  bed,  which  he  refused  to  do:   whereupon  a  scuffle 

happened  between  the  father  and  son.  The  deceased,  who 
was  then  in  bed,  hearing  the  disturbance,  got  up,  threw 
the  prisoner  on  the  ground,  and  fell  upon  him  and  beat  him; 
the  prisoner  lying  upon  the  ground  with  his  brother  upon 
him^  not  being  able  to  avoid  his  blows  or  make  any  escape 
from  his  hands.  And  as  they  were  striving  together,  the 
prisoner  gave  his  brother  the  mortal  wound  with  a  penknife. 
At  a  conference  of  all  the  judges  after  Michaelmas  term 
1704,  it  was  unanimously  holden  to  be  manslaughter;  for 
there  did  not  appear  to  be  any  inevitable  necessity^  so  as  to 
excuse' the  killing  in  that  manner.  The  deceased  did  not  p^gt.  s.  55.  S.  C. 
appe^to  have  aimed  at  the  prisoner's  life,  but  only  to  have 
intended  to  chastise  him  for  his  misbehaviour  to  his  father: 
and  to  excuse  homicide  upon  the  ground  of  self-defence, 
there  must  always  appear  to  have  been  such  a  degree  of 
necessity  as  may  reasonably  be.  deemed  inevitable.  At  the 
conference  in  the  above  case  Powell,  J,  put  the  case;  If  A. 
strike  B.  without  any  weapon^  2xiA  B.  retreat  to  a  wall,  and 
there  stab  A.,  that  will  be  manslaughter;  which  Holt  Chief 
Justice  said  was  the  same  as  the  principal  case:  and  that 
was  not  denied  by  any  of  the  judges.  For  it  cannot  be  in- 
ferred from  the  bare  act  of  striking,  without  any  dangerotcs 
weapon^  that  the  intent  of  the  aggressor  rose  so  high  as  the 
death  of  the  party  stricken:  and  without  there  be  a  plain 
manifestation  of  a  felonious  intent,  n(»  assault,  however  vio« 
{  lent,  will  justify  killing  the  assailant  under  the  plea  of 
necessity. 

In  no  case  can  a  man  justify  the  killing  of  another  under        ^  48. 
the  pretence  of  necessity,  unless  he  were  wholly  vfiihout^f'^J«*^'Jy*ng 
any  fault  imputable  by  law  in  bringing  that  necessity  upon si^^^t  &e^'' 
himself.  And  therefore  where  A.  with  many  others  had  on  'Ofholiy  toithout 
pretence  of  title  forcibly  ejected  B.  from  his  house ;  and  B."{''Ha^fc  ch.  28. 

on  '•  22. 

Ante,  s.  34. 
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Ch.  V.  $  48.  on  the  third  night  returned  with  several  persons  with  intent 
Party  juitifjing  ^^  re-enter;  and  one  of  B.'s  friends  attempted  to  fire  the 
fctt.  house;  whereupon  one  of  A.'s  party  killed  one  of  B.'s  with 

T  ~  ~a  gun;  held  manslaughter  in  A.;  because  the  entry  and 
Basset,  1  Hale,  holding  with  force  was  illegal. 

Vu^A^VL  ^  '^  ^*  challenge  B.  who  declines  to  fight^  but  lets  A. 
1  Hawk.  ch.  31 J  know  that  he  will  not  be  beaten,  but  will  defend  himself: 
«  ^^  AA  \  ^^^  ^*  E^i^S  A^out  his  occasions,  and  wearing  his  sword, 

be  assaulted  by  A*  and  killed;  this  is  clearly  murder.  But 
^  if  B.  had  killed  A.  upon  that  assault,  it  would  have  been 
'  se  defendendo,  if  he  could  not  otherwise  have  escaped,  or 
bare  manslaughter  if  he  might  and  did  not*    But  if  B.  had 
only  made  this  a  disguise  to  eVade  the  law,  and  had  pur- 
posely gone  to  a  place  where  it  was  probable  he  should  meet 
A.;  then  it  had  been  murder:  but  herein  the  circumstances 
at  the-time  of  the  fact  done  must  guide  the  jury. 
Kel.  58. 61. 128.      Neither  does  it  lie  in  the  mouth  of  the  party  first  making: 
1  Hawk  ch  31  *  felonious  attack  upon  another,  without  any  lawful  provo- 
*.  27,  cation,  to  urge,  even  in  alleviation,  this  plea  of  necessity  in 

122  h^  P*^®'  self-defence,  though  perhaps  it  existed  in  fact.  For  if  A. 
Mawgridgfe's  of  malice  prepense  assault  B.  to  kill  him,  and  B.  draw  his 
c*»fe,9StTr.63.  g^^j.j  -^  his  lawful  defence  and  attack  A.,  and  pursue  him, 

and  then  A.  for  his  own  safety  give  back  and  retreat  to  a 

wall;  and  B.  still  pursuing  him  with  his  drawn  sword,  A. 

to  save  his  own  life  kill  B.;  this  is  murder  in  A.:  for  A. 

having  attacked  and  endeavoured  to  kill  B.  upon  malice  in 

the  first  instance,  he  is  answerable  for  all  the  consequences 

of  which  he  was  the  original  cause.  And  the  attack  and 

pursuit  of  B.  shall  not  excuse  him;  because  it  was  lawful 

in  B.  to  pursue  A.  until  he  was  entirely  out  of  danger; 

which  he  could  not  be  said  to  be  so  long  as  A.  might  renew 

1  Hale,  482.      his  attack.  A  fortiorv,  the  same  rule  holds  if  A.  had  merely 

feigned   to  retreat   in  order  to  give  himself  a  colour  for 

1  Hale,  479, 48a  wreaking  his  malice  against  B.  It  is  true  that  Lord  Hale, 

Post-  8. 54.        ji^   treating  upon  this  subject,  puts  the  case,   that  A.  by 

malice  makes  a  sudden  assault  upon  B.,  who  strikes  again, 

and  pursuing  hard  upon  A.,  A.  retreats  to  the  wall,  and  in 

saving  his  own  life  kills  B»:  which  he  supposes  would  be 

only  self-defence;  grounded  upon  the  opinion  of  Daltoc. 

Dalt.  ch.  150.    But  the  case  in  Dalton  is  merely  that  of  a  sudden  affray: 
«-8.  and 
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and  in  order  to  reconcile  the  above  passage  with  all  the  other    cb.  V.  J  48. 
books,  and  with  other  passages  of  the  same  author,  it  must  Ptirty  iiutifving 
be  understood  that  he  is  not  speaking  of  a  felonious  assault  7*""  ^  Wa«us 
■with  malice  by  A.,  with  intent  to  kill  B.  unprepared;  but     *' 
either  such  an  assault  as  could  no  way  endanger  him,  or  at 
least  upon  mutual  combat:  and  even  then  if  the  first  assault  1  Hawk.  ch.  291 
were  with  malice  in  the  legal  understanding  of  the  term,  the  *'  ^^' 
opinion  deserves  further  consideration,  as  will  appear  here-  Post.  s.  54. 
after* 

With  respect  to  officers  of  justice,  and  other  persons  in-        §  49. 
terfering  to  preserve  or  restore  the  peace,  who  are  bound  to  Officer* of  jiutio&. 
do  their  duty  at  all  hazard,  they  will  deserve  separate  men- 
tion in  another  place.  ^^**-  ?•  ^'  ^^• 

2. 1  come  next  to  consider  the  principle  of  those  cases  where        }  50. 
the  killing  in  self-defence  is  only  excusable,  which  Mr.  Justice  ^xauaSle  self 
Foster  calls  ''  self-defence  culpable^  but  through  the  benignity  Fost!^2r3  5. 
of  the  law  excusable P^  which  distinction  he  grounds  upon  289. 
this,  that  the  necessity  is  in  some  measure  founded  upon  the 
fault  of  the  party  urging  it  in  his  excuse,  which  it  is  not  in 
the  cases  of  justifiable  self-defence  above  considered.   This 
excusable  self-defence  is  distinguished  in  the  statute  24  H.  8.  ^  H.  a  c.  5. 
c.  5.  by  the  description  of  "homicide  upon  chance-medley  in 4  b^c.  com. 
self-defence:"  which  word  chance-medley  is  therein  used  in  184. 
its  ancient  legal  signification;  and  means,  when  death  ensues    ^*^*  «•  7. 8. 24i 
from  a  combat  between  parties  on  a  sudden  quarrel.  And  a 
difference  is  therein  raised,  respecting  the  forfeiture,  between 
this  species  of  self-defence  and  that  which  is  justifiable:  the 
forfeiture  still   remaining   in  the  case    of  homicide  upon 
chance-medley  in  self-defence;  though  the  party  has  now  a4Blac.C0n1.l88. 
pardon  and  writ  of  restitution  of  his  goods  as  a  matter  of  ^^*^-  288. 
course  and  right,  only  paying  for  suing  out  the  same. 

It  has  been  shewn,  that  where  death  ensues  from  a  combat        $  51. 
on  a  sudden  quarrel,  without  prepense  malice,  such  2LCt  Difference  be^ 
amounts  but  to  manslaughter;  being  attributed  to  heat  of  ^^^^^^^" 
blood  arising  from  human  infirmity.  Now  in  order  to  reduce  tlaughter. 
such  offence  from  manslaughter  to  self-defence  upon  chance-  '^°^®'  *'  ^^ 
medley,  it  is  incumbent  on  the  Defendant  to  prove  two 

things; 


vian* 
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Ch.  V.  $  51.    things;  1st,  that  before  a  mortal  stroke  given  Jie  had  de» 

£xcu»able  tlf-  clined  any  further  combat,  and  had  retreated  as  far  as  he 
^en«o«com.  ^^^jjj  ^j^j^  g^f^jy.  2^^^  ^^^  j^^  ^^  j^jy^^  j^j^  adversary 

-r through  mere  necessity,  in  order  to  avoid  immediate  death* 

1  H^  484!  ^^^  ^^  seems  that  any  case,  which  without  thesQ  two  cir- 
1  MS.  Sum.  155  cumstances  would  have  amounted  to  more  than  manslaugh- 
Mt^e  pace  ^^^"^  cannot  by  their  concurrence  be  excused  upon  the  foot  of 
123.  self-defence  upon  chance-medley;  though  a  passage  of  Lord 

Piost  8. 54.         Hale,  which  will  be  mentioned  presendy,  may  seem  to  coun- 
tenance an  exception    to  this  remark.    With   the  general 
4  Blac.  Com.     position  however,  above  laid  down,  agrees  Mr.  Justice  Black- 
<    stone;  who  says,  that  the  true  criterion  between  homicide 
upon  chance-medley  in  self-defence  and  manslaughter  seems 
to  be,  that  when  both  parties  are  actually  combating  at  the 
time  when  the  mortal  stroke  is  given,  the  slayer  is  guilty  of 
'     manslaughter;  but  if  the  slayer  had  not  began  to  fig^t,  or 
r    having   began   had   endeavoured  to   decline   any  further 
struggle,  and  afterwards  being  closely  pressed  by  his  antago- 
nist kill  him  to  avoid  his  own  destruction;  this  is  homicide 
excusable  in   self-defence.    And  to  the   same  effect  Mr. 
Fost  277.  Justice  Foster  observes,  that  in  both  cases  it  is  supposed  that 

passion  had  kindled  on  each  side,  and  blows  passed  between 
the  parties;  but  that  in  the  case  of  manslaughter,  it  is  either 
presumed  that  the  combat  on  both  sides  had  continued  to 
the  time  the  mortal  stroke  was  g^ven;  or  that  the  party 
giving  such  stroke  was  not  at  that  time  in  imminent  danger 
Vide  post  ^^  death.    My  reason  for  dwelling  so  much  upon  this  will 

appear  when  I«  come  presently  to  consider  Lord  Hale's  opi- 
nion on  the  subject. 

m 

K  52.  It  has  been  further  observed  by  Lord  Hale,  that  in  homi- 

JOutinction  be-    cide  in  self-defence  it  seems  necessary  for  some  act  to  be 

*^^ie^^md'  "^  ^^"^  ^y  ^^  party  killing;  for  if  he  be  merely  passivcy  it 
tti^enture.  will  make  it  only  a  killing  by  misadventure.    But  whether 

iS'^^k^  27  ^"^  ^^  ^^  instances  he  gives  altogether  comes  up  to  the 
s.  ^  5.  principle  intended  to  be  laid  dowx>  might  perhaps  admit  .of 

dispute.  It  is  this;  A.  assaults  B.,  who  flies  to  the  wall,  or 
falls,  holding  his  sword  in  his  hand^  on  which  A.  runs  or  falls 
violently,  without  any  thrust  ^or  stroke  offered  at  him  by  B*/ 
$md  is  killed.   This,  he  says,  is  by  misadventure.   Now  if 

the 
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the  action  of  B.  in  holding  up  the  vwturA  were  volttntftiy,  ch.  V.  $  52. 
and  intended  for  his  defence,  it  seems  a  great  degree  of  ^xcutabU  tetf* 
relinemclit  to  distinguish  such  an  act  as  that  from  an  actual  ^;l^^'  ^  "^' 

movement  of  B.  towards  his  adversary  j  supposing  him  to • 

have  been  in  no  greater  blame  in  bringing  on  the  quarrel  in 

the  one  case  tiian  in  the  other,  and  to  be  urged  b^  the  like 

Imthinent  necessity  for  the  preservation  of  his  Me«    Nor  Ante«  b.  8. 

does  this  at  all  fall  in  widi  the  definition  before  given  i^ 

homicide  by  misadventure.  The  odier  instance  indeed  put 

of  B.'s  falling  widi  the  instrument  in  his  hand  seems  more 

nice  an  involuntary  act,  and  comes  nearer  to  the  notion  of 

one  merefy  passive;  though  if  he  had  before  drawn  his  sword 

in  his  defence,  inasmuch  as  danger  must  tteceasarily  result 

fimm  such  an  act   and  the  very  natufe  of  the  occasion^ 

perhaps  there  is  stiB  no  reason  for  making  a  distinction* 

For  such  a  differenoe  once  established  in  this  case  may  lead 

to  others  where  it  might  be  more  important.    But  if  the 

case  here*  meant  to  be  put  be  that  of  a  fdionious  att^dc  by 

A.  upon  B.  without  any  manner  of iault  in  the  lattery  then 

the  difference  lies  merely  in  wordu:  for  whether  B.  defended 

himself  by  action,  or  merely  by  preserving  a  passive  guard, 

if  I  may  use  the  expression,  is  precisely  the  same  with  respect 

to  all  legal  consequences;  he  would  be  equally  entitled  to 

an  absolute  acquittal  in*  both  cases. 

As  in  the  case  of  manslaughter  upon  sudden  provocattoui        ^  53, 
where  the  parties  fight  updb  equal  terms,  all  malice  i^rtj  Am  to  the  Jim 
it  matters  not  who  gave  the  first  blow;  so  in  •this  case  of^^^/r 
excusable  self-defence,  the  first  assault  in  a  sudden  aftay^  MS.  Tracy,  42. 
all  maUce  apart ^   will  make  no  difference,  if  either  party  J'^^i*'  ^  hiJ  ^*' 
qmt  the  combat^  and  retreat  iefare  a  msrtal  xoound  be  giveru  479.  ante, «.  34 
But  Hawkins  thinks  this  opinion  is  too  favourable  to  the  1  Hawk,  ck.  29. 
first  assailant,  even  upon  a  sudden  quarrel;  inasmuch  as  the  * 
necessity  wa<  induced  by  his  own  fault.    And  Lord  Hale  1  Hale,  482. 
seems  to  distinguish  the  case  of  him  who  is  €rst  attacked  S^^°^*  ^^' 
from  the  assailant,  with  respect  to  the  point  of  retreating. 
For  if  A.  assault  B.  so  fiercely  that  giving  back  would  en*  1  Hawk.  ch.  29. 
danger  his  life;  in  which  case  it  is  agreed  that  the  party  Jj^,^*'  xt/     ' 
thus  attacked  need  not  retreat  in  order  to  bring  his  case  3  Inst.  5d 
within  the  rule  of  necessity  in  self-defence;   or  if  in  the  ******  ^^  •"P^ 
assault  B.  fall  to  the  ground,  whereby  he  could  not  fly;  in 

O  o  sue] 
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Vide  1  Hale, 
483.  n. 


Ch.  V.  f  53.  audi  cf/tt  if.  B.  luSl  A*  k  is  in  BtU'dtSmtc  vfoa  cbuice* 
Reusable  Klf-  medley.  But  if  B.  had  returned  A.'s  assault  so  fiercdr 
^encff  on  com-  ^^  ^^  could  uot  retreat  without  danger;  or  if  A.  had 

fallen  to  the  ground^and  then  had  killed  B.  who  was  aiming 

at  )»i^  life,  still  this  should  not  he  interpreted  to  be  done  in 
self-defence  upon  chanceT«nedl^f  baeausei  as  it  has  been 
saidi  a  fall  not  being  voluntary*  as  a. flight  is,  it  does  vol 
thereby  afipesr  that  A*  decJIpoed  figbtiqgi  and  dietefcre  & 
cannot  safely  quit  the  advantage  he  has  gotten.  So  tiiat  ni 
the  ease  of  the  assailant  there  must  be  an  actual  unequivocal 
retceat  and  quitting  of  the  combae  as- far  as  he  can,  in  order 
to  reduce  the  killing  by  him  to  selUefence  upon  chance- 
medley:  and  this  his  intention  must  not  be  shewn  by  any 
amtnguous  or  casual  aet,  snch  as  his  falling;  odierwise,  as 
Lord  Hale  observes,  all  cases  of  mtrders  or  manalattgliters 
would  by  interpretation  be  turned  into  selidefeaees*  Nor 
in  any  case  will  aretreat  avails  if  it  be  feigned  in  order  to 
get  an  opportunity  or  interval  by  parting  to  eoaUe  him  to 
take  advantage  of  this  eseuae.  Yet  at  any  rate  I  diink 
there  is  .great  difficulty  in  applying  ik€  distinetion  above 
taken. by  Lord  Hide  and  Hawkins  against  hhtt  who  makes 
the  first  assault,  to  the  case  of  mutual  combat  by  consent, 
dK>ugb  upon  a  sudden  occasion,  where  neidier  of  the  parties 
makes  an  attack  till  the  other  is  prepared;  because  in  these 
cases  it  matters  not  who  gives  the  first  blow;  it  fimns  no 
ingredient  in  the  merits  of  the  question* 

In  all  the  above  cases  of  excnsaUe  selfidefinKe,  it  must 
be  taken  that  the  attack  was  made  upon  a  sudden  occasion, 
and  not  premeditated  or  with  malice.  For  if  one  attacked 
another  with  a  dangerous  weapon  unprepared,  with  intent 
to  murder  him,  that  would  sttmd  upon  a  different  foot,  as 
hath  been  shewn;  and  in  duit  case,  if  the  person  whose 
life  was  sought  killed  the  other,  that  would  be  in  sdf* 
defence  properly  so  cidled,  which  does  not  induce  any  fat^ 
fefture*  But  if  the  fimt  {Msattk  be-t^mmoficr,  and  the  flight 
be  feigned  as  a  pretence  for  carrying  that  malice  into  exei- 
cution,  it  would  undoubtedly  be  murder;  for  then  the 
flight  rather  aggravates  the  crime,  as  it  shews  more  deli* 
beration* 

And 


Vide  supra  et 
Ante,  s.  24. 


i  54. 
When  thefrst 
auault  it  upon 
malice. 
Pult  de  pac^, 
12Zb. 
Ante,  s.  44 


Fort.  277. 
MS.  Tracy,  42. 
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(A  definee  of  Person  at  Ptopei^^f 

AsA  eo^  Mif  8  Lord  Hde,  in  ^ome  pastiigts,  vAawb  the  Ch.  V.  $54. 
pttrties  appoint  to  fight;  though  one  retreat  as  £ar  as  \ie  ^^^^^ahle  telf- 
cm  ^ith  ftafety  before  he  kiU  tfie  other,  it  is  murtier;  ^f""*  "^  '^*" 

hmaute  tMr  meeting  uboe  a  compact  end  ena  act  ofdeUiera^on: ^ 

and  dierefore  all  that  fcAoWs  diereupon  is  presumed  to  be  Ante  ^5.^2!  f? 
deneln  porsuance  thereof;  and  heehaH  not  take  adrf«niage  of 
the  neeeeekg  -vMch  he  i^neated  by  Motown  act.    Bm  in  toother  1  Hale,  453. 
place  he  makes  a  ^are  even  in  that  case,  if  it  appeared  that  Burnet's M&42. 
before  the  mortal  wound  the  party  kffiing  had  truly  declined 
the  %;ht,  and  offered  to  yield,  or  had  actually  nnt  away  as 
&r  as  he  cotdd,  but  had  been  pursued  by  the  other,  who 
refused  to  deline  the  combat*  ,  And  again,  he  puts  the  case 
of  A*  making  a  sudden  assault  Inf  malice  upon  B.,  who  striking  1  Hale, 479,480. 
again  and  pursuing  hard  upon  A#,  A*  retreats  to  the  wall, 
and  in  saving  his  own  life  kiUs  &;  this,  he  thinks,  may  be 
s^-defence  upon  chance-medley.    Some  observation  has 
already  been  made  upon  this  latter  passage,  which  may  serve  Ante,  t.  49. 
in^some  degree  to  reconcHe  it -with  other  authorittea:  and 
it  is  evident  that  he  does  not  tfaeve- speak  of  a  preme^tated 
combat,  as  in  the  first  passage;  because  he  uses  the  term 
of  sudden  assaiA.    It  is  equally  difieuk  to  conceive  that  by  ^ 

the  term  moRce  he  could  mean  a  pre-existing  malice,  in  other  / 

words,  that  dd&erate  rancour  of  heatt  which  is  meant 
to  be  denoted  by  the  term  malice  in  itsf  strict  legal  •sense: 
for  in  the  same  place,  he  puts  the  case  where  A.  and 
B.,  betweeen  whom  there  was  maHccy  met  casHatty^  and  B.  Copstone'sease, 
being  assaulted  and  driven  to  the  wall  by  A.,  killed  him  \^^^^^*^79,4ST^ 
his  own  defence;  this,  says  he,  is  se  defenderuiOy  and  shall  n6t 
be  heightened  by  the  former  malice  into  murder  or  man- 
slaughter; far  it  was  not  a'Ul&ng  on  aecmtnt  of  the  firmer 
fna&ce^  btit  upon  a-neeessity  imposed  upon  him  by  the  assautt  of 
A.  If  this  reasoning  be  just,  the  other  conclusion  cannot 
be  true,  that  if  upon  such  a  malicious  assault  by  A.,  B.  had 
driven  him  to  the  wall,  and  then  A*  had  killed  B.,  it  would 
only  have  been  in  self-defence*  Neither  does  this  reasoning 
api^y  in  support  of  the  qumre  made  by  I<ord  Hale  to  the  first 
pdsition  laid  down  by  him,  respeetkig  a'  retreat  from  a  deli- 
berate and  preconcerted  combat;  cf  whidh  he  had  sfliid,  that 
the  party  retreating  could  not  avail  himself;  because  he  should 
not  take  aditantage  of  the  necessity  which  he  created  by  his  own 

deliberate 
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Cb.  V.  {  54.  deliberate  aets  numely,  by  the  compact  to  meet  and  St^jbt 
dtfi^j!^'  his  antagonist.  And  it  may  be  questioned  how  far  tktt 
bat,  qwmre  is  reconcikable  with  other  authcHities*    For  in  the 

Ante  8.  51.       passages  before  cited  from  Foster  and  Blackstone,  Ja,,  th«f 

both  reason  upon  the  suppositicm,  that  in  order  to  excuse  the 
person  retreating  upon  the  foot  of  self-defence,  the  fating 
must  not  have  been  uptfn  malice;  and  that  in  all  caaes 
where  the  two  ingrediente  of  the  retreat  before  a  nunrtaJ 
atroke,  and  the  inevitable  necessity,  are  wanting,  ^e  caae 
would  amount  to  manslaughter;  which  clearly  is  not  appli- 
cable to  the  case  of  deliberate  duelling*    Again,  the  veiy 
.  denomination  of  ^^  self-defence  upon  chance-medley,"  to 
;  which,  if  excusable  at  all,  the  death  must  be  s^itributed  in 
•.  the  instance  put,  does  in  its  nature  imply  that  the  ccMobat 
.  was  upon  a  sudden  occasion  at  least,  whether  upon  an  old 
grudge  or  a  new  quarrel.    Added  to  which,  it  is  laid  down 
i  Hawk.  ch.  2S9.  generally  in  many  books,  that  if  a  man  assault  another  cm 
¥o9t%6^7.'^^* ^^^^^  prepensed,  and  then  fly  to  the  wall,  and  there  kill 
Kel.  5&  126^  9.  him  in  his  ovm  defence^  he  is  guilty  of  murder  in  respect 

4BlacXom^i85  ^^  *^**  **^^  intent.  Blackstone  expressly  puts  the  same  case 
2Ld.Ray^i491.of  a  duel  as  Lord  Hale  had  first  done,  but  without  sub- 
joining the  same  doubt:  and  it  was  considered  as  setded  law 
by  the  Chief  Jusdce  in  delivering  the  judgment  in  Oneby's 
case.  But  at  the  same  time  it  must  be  observed^  that  in 
some  at  least  of  the  other  books  referred  to,  the  ride  seems 
to  have  been  mpre  particularly  referable  to  cases,  not  of 
mutual  combat,  but  of  a  previous  felonious  attack  by  one 
of  the  parties  on  the  other,  unprepared  and  without  his 
assent,  which  the  other  afterwards  resisted. 

Upon  the  whole,  it  may  be  difficult  to  make  a  distinction 
in  strictness  of  law  bet^vxen  the  case  of  him  who  makes  a  % 
felonious  attack  with  malice  upon  the  life  of  another^ 
armed  and  prepared  by  agreement  to  meet  and  resist  him^ 
and  the  case  of  one  who  makes  a  similar  attack,  without 
notice  to  his  adversaxy :  and  yet  in  estimating  the  real  atro- 
city of  the  two  cases,  there  is  no  generous  mind  which  could 
hesitate  to  pronounce  on  which  side  the  advantage  lay. 
Thus  much,  however,  may  be  observed,  that  die  reason 
why  in  the  latter  case  flight  shall  not  avail  the  aggressor  is, 
becau^  after  such  an  attack  he  is  not  fit  to  beitruated  so 
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J4H^  M  by  4iiigr.  reaaonable  possibility  he  may  renew  the  same    Ch.  v.  f  54 
attempt;  and  his  opponent  having  a  right  by  law  to  pursue  ^ciuobU  telf* 
bim  Ull  he  is  out  of  all  danger,  the  first  cannot  in  conse-  ^^. 
quence  have  a  contrary  right  to  resist.    But  when  persons  — ■ 
la^t  upon  compact  to  fight,  that  of  itself  presupposes  a 
li^^o  of  confidence  in  each  other  that  neither  will  take 
mxy  unfair  advantage  :  and  there,  neither  of  them  can  have 
a  eight  tx>  pursue  his  adversary  in  the  same  manner  as  in  the 
other  case:  and  consequently,  if  one  of  them  expressly  re* 
AOURce  the  iplawful  compact,  and  give  reasonable  grounds 
Sot  inducing  a  belief  that  he  no  longer  seeks  to  hurt  his 
opponent;  as  the  other  has  no  legal  authority  for  mistrust* 
ing  the  truth  of  the  o£Fer,  nor  any  right  to  pursue  his  advan*'' 
tage;  so  it  may  be  urged  that  there  is  no  reason  why  t^e* 
law  should,  after  such  express  renunciation  of  the  tmlawful"    , 
compact,  withhold  from  the  first  the  general  right  of' self- - 
defence;  at  least  none  upon  the  ground  of  inconsistent  rights, . 
as  in  the  other  case*    Yet  still  it  may  be  doubtful  whether 
admitting  the  full  force  of  this  reasoning,  the  offence  can  be 
less  than  manslaughter;  or  whether  in  such  case  the  party 
can  attogiether  excuse  himself  \Jifon  the  foot  of  necessity  in 
0elf«defence;  because  the  necessity  which  was  induced  from 
his  own  faulty  and  illegal  act,   namely,  the  agreement  to 
fight,  was  in  the  first  instance  deliberately  foreseen  and  re- 
scdved  upon  in  defiance  of  the  law:  and  so  far  it  varies  this 
case  from  that  of  a  combat  on  a  sudden  occasion  without 
.malice,  where  both  parties  are  presumed  to  act  without  de- 
liberation, under  the  immediate  impulse  of  passion,  and 
blind  to  the  consequences. 

As  to  the  other  point  to  be  established,  namely,  the  exist-        $  S5. 
ence  of  the  necessity  under  which  the  party  killing  endea-  ^  *>  thetxUt- 

,  .         «/»    V  *  •  1  cnee  of  the  ntcet* 

vours  to  excuse  nimseli;  he  can  m  no  case  substantiate  such  ^ty  to  kill  wfi- 
excuse  if  he  kill  his  adversary,  even  after  a  retreat;  unless  "*^  *^  *^2J^- 
there  were  reasonable  ground  to  apprehend  that  he  would  the  authorities 
otherwise  have  been  killed  himself*    And  therefore  where  ^^^f®^*^^- 
nothing  appeared  in  Nailor's  case  above  mentioned  to  shew  Niilor^s  caie, 
that  the  deceased  aimed  at  the  prisoner's  life;  although  he  ^"^*  *"  ^^' 
lield  him  down  on  the  ground  beating  him,  and  the  prisoner 
could  not  avoid  his  blows;  it  was  ruled  manslaughter*    It 

is 
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Ch.v.  {55.  h  to  be  nmed  in  that  case,  that  the  priaoDer  siriick  A»  iMt* 
MxauaMe  »eff'  tal  blow  with  a  penknife,  wluch  wa$  a  dongeroaa,  mio* 
^^e  on  com-  ^j^y^u^  weapon;  from  whence  it  was  to  be  presumed,  Aat 

1^  intended  to  rid  himself  of  the  chastisement,  which  his 

Foit.  3r&         brother  was  then  inflicting  on  him,  by  his  death,    Mr.  Jn^ 

tice  Foster,  in  a&uding  to  this  case,  seems  to  lay  a  strest 
upon  the  want  of  an  inevitable  necessity,  so  as  to  excmie 
the  killing  in  that  manner.  But  if  it  appeared  that  a  party 
who  was  engaged  in  such  soi  affray,  without  any  faub  of  bis 
own,  had  retreated  as  far  as  he  could,  [as  ki  the  above  caae^ 
where  he  was  thrown  upon  the  ground,  and  the  deceased  was 
upon  him,]  or  otherwise  testified  an  intention  to  dedine  the 
controversy;  and  then  being  hard  pressed,  in  mere  deCsnoe* 
of  his  person  from  the '  continued  blows  of  his  adversary 
gave  a  blow  with  his  handy  or  in  any  other  manner  notUkehf 
to  kill;  and  it  may  fairly  be  presumed  that  he  had  no  such 
intention,  but  only  to  make  him  desist;  it  rather  seems  thai 
*  such  act,  though  death  ensue,  is  either  excusable  in  self* 
defence,  or  attributable  to  misadventure ;  although  the  pa»» 
Infra.  .    ty's  life  were  not  in  danger  at  the  time.     For  no  man  is 

Ante,  s.  44.       required  by  law  to  remain  defenceless  and  suffer  another  to 

beat  him  as  kmg  as  he  pleases  without  resistance;  although 

it  be  evident  that  the  other, did  not  aim  at  his  life;  but  he 

may  lawfully  exert  so  much  force  as  is  necessary  to  compd 

him  to  desist.    Upon  the  same  principle  as  governs  the  case^ 

1     where  the  party  upon  an  insulficient  provocation,  such  as 

words,  strikes  a  blow  which  unfortunately  and  beside  his  in- 

Kel.  131.     ,     tention  kills  another;  if  it  were  with  his  hand  or  a  stick  or 

Foit  292.  other  weapon  not  likely  to  kill,  it  is  but  manslaughter;  which| 

had  it  been  with  a  dangerous  weapon,  would  have  been  mur- 
der.  And  it  amounts  to  manslaughter  in  the  former  case, 
because  the  act  of  striking  at  all  is  unlawful;  but  in  the  case 
now  under  consideration,  it  is  not  unlaMrful  for  a  man  to 
strike  with  or  use  whatever  force  may  be  sufficient  to  prevent 
another  from  beating  him,  (short  of  intentionally  killing  him, 
unlesb  for  the  necessary  preservation  of  his  own  life,)  provi- 
ded he  cannot  escape  from  the  blows  by  any  oAer  means,  tfid 
did  not  bring  upon  himself  such  ill  treatment  by  his  own  ille* 
.  ,  gal  act*  And  therefore  it  may  be  a  question,  whether,  under 
such  circumstances,  the  death  may  not  be  sfttributedto  mis* 

adventure; 
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,  ^treftture;  being  unintentional  in  the  party  atrikiog^  irfao  Ch.  V.  |S$. 
was  in  dtat  instance  doing  no  more  thsm  he  lawfidly  naight.  Mxauahie  self- 
I  say,  to  misadventure  rather  than  to  homicide  in  seLtde-  f^*"**  ^  ^*^' 

fence,  because  this  latter  seems  more  properly  to  imply  that  — 

the  party  striking  aimed  at  the  life  of  the  other,  or  intevded  * 
him  some  great  bodily  harm^  but  that  the  fact  is  either  ju»* 
tillable  or  excusable,  being  induced  by  necesaity,  and  for 
the  preservation  of  his  own  life»  The  case  put  therefore, 
where  the  striker  does  not  aim  at  the  other's  life,  nor  doear 
any  act  calculated  in  common  experience  to  endanger  it,  but  ^ 
only  intends  to  make  him  desist  from  his  unlawful  assault  by 
ordinary  means,  and  in  so  doing  imexpectediy  happens  to 
kin  Mm,  seems  rather  attributable  to  misadventure,  than  to 
pelf-defence  upon  chance-medley. 

In  defence  of  Property* 

With  respect  to  attacks  upon  property,  ix,  has  beovahewfi        $  56* 
before,  that  it  is  lawful  to  repel  even  by  the  death  of  the -^^  «'c^««<*.^/'^ 
aggressor  any  felonious  attempt  upon  it,  under  the  restriction*  ^^^^,. 
before  noticed.    But  where  a  forcible  attack  is  made  upon  Ante,  s.  44, 45. 
the  dwelling-house  of  another,  without  arufjebnious  uUvnt^ 
but  barely  to  commit  a  trespass,  some  fiuther  caution  is  to 
be  observed* 

If  A«  in  defence  of  his  house  kill  B«  a  trespasser,  who  «ii»l  Hale,  445. 
deavours  to  make  an  entry  \ipon  it,  it  is  at  least  commion^^j^^  ^^^ 
manslaughter,  unless  indeed  there  were  danger  of  Via  Jife»Czo.  Car.  S3g» 
But  if  B.  had  entere4  into  the  house,  and  A*  had  gcnt^laid 
his  hands  upon  him  to  turn  him  out,  and  then  B.  had  turned 
upon  him  ajid  assaulted  him,  and  A.  had  killed  him,  (not 
being  otherwise  able  to  avoid  the  assault,  or  retain  his  lawful 
possession,)  it  would  have  been  in  self-defence*    So  it  had 
been  if  B.  had  entered  upon  him  and  assaulted  him  first, 
though  his  entry  were  not  with  intent  to  murder  him,  but 
only  as  a  trespasser  to  gain  the  possession*  In  such  case  A«  , 
being  in  his  own  house  need  not  fly  as  far  as  he  can,  as  in 
pttier  cases  of  self-defence;  for  he  has  the  protection  of  his* 
house  to  excuse  him  from  flying;  as  that  would  be  to  give 
up  the  possession  of  his  house  to  his  adversary  by  his  flight* 
But  in  these  cases  the  homicide  is  excusable  rather  than  justi*  1  Havk.  ch.  28. 
fiahle  J  and  therefore  a  forfeiture  is  incurred,  but  a  pardon  •*  ^*  *"**»  •*  ^' 
issues  of  course* 

On 
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Ch.  V.  S  56,  On  the  other  hand,  if  the  owner  of  the  house  be  kilted 
/n  </^g/2i»ce  e/*,pnK  lA  a,  struggle  between  him  and  those  who  unlawfully  resist 
^^^[^j^wS.        '^^^  turning  them  out  of  his  house,  where  they  had  no  right 

— -: — --  to  remain,  it  will  be  murder.    Two  soldiers  came  at  eleven 

by  and  anotl^r^  o'dock  at  night  to  a  pubUcan's,  and  demanded  beer,  which 

Bodmin  Sum.     he  refused,  alleeinfi:  the  unreasonableness  of  the  hour,  and 
Ass.  1791.  MS.         .  ^^  . 

advised  them  to  go  to  their  quarters;  whereupon  they  went 
away  uttering  imprecations.  In  an  hour  and  a  half  afterwards, 
when  the  dopr  was  opened  to  let  out  some  company  who 
had  bi^en.detained  there  on  bi^siness,  one  of  them  rushed 
in,  thi&  other  ^remaining  without,  and  renewed  his  demand 
for  beeri  to  which  the  landlord  returned  the  same  answer: 
and.QO  l^s.refgAing  to  depart,  and  persisting  to  have  'some 
beer,  and  offering  to. lay  hold  of  the  landlord,  the  latter  at 
the  same  instant  collared  him;  the  one  pushing  and  the 
other  pulling  each  other  towards  the  outer  door;  where 
whim  t)^  landlord  came  he  received  a  violent  blow  on  the 
head  with  some  sbaip  instrument  from  the  other  soldier, 
who  had  remained  without,  which  occasioned  his  death  a 
few  4»7«  ^aftenif ards.  Mr.  Justice  Buller  held  this  to  be 
lMU»Ur  iA  bo$ht  notwithstanding  the  previous  struggle 
between  the  landlord  and  one  of  them.  For  the  landlord 
did  .np  QQiore  in  attempting  to  jfxit  the  soldier  out  of  hia 
.Jbonae  at  that  time>  of  the  night,  and  after  the  warning  he 
had.  given  him,  than  he  lawfully  might;  which  was  no  provo- 
cataon  for  the  cruel  revenge  taken:  more  especially  as  there 
was  rcjpqnable .  evidence  of  the  priscmers  having  come 
the-  second  time  with  a  deliberate  intention  to  use  personal 
violence  in  case  their  demand  for  beer  was  not  complied 
with* 
Kel  132.  But  wheve  the  trespass  is  barriy  against  the  proper^  of 

A»^'  ^^99        another^  the  law  does  not  admit  the  force  of  the  provoca- 

laoa  aiii&pient  •ta  warrant  the  owner  in  making  use  of  any 
^  deadly  or  dangerous  weapon*  As  if  upon  sight  of  one 
breaking  his.  badges  the  owner  take  up  an  hedge  stake,  and 
knock  him  on  the  head  and  kill  him;  this  would  be  mur* 
der;  becanse  it  was  an  act  of  violence  much  beyond  the 
proportion  of  the  provocation.  And  still  more  where  such 
or  the  like  violence  is  used  after  the  party  has  desisted  from 
the  trespass.    But  if  the  beating  were  with  an  instrument 

or 
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or  in  a  manner  not  likely  to  kill,  it  would  only  amount  to    ch.  V.  $  56. 
manslaughter:  and  it  is  even  lawful  fo  exert  such  force  In  defence  of  pro- 
against  a  trespasser,  who  comes  without  any  colour  to  take        ^^^' 
the  goods  of  anothei',  as  is  necessary  to  make  him  desist.      l  Hale,4r3.486< 

3.  As  to  the  persons  by  whom  such  Justif  cation  or  excuse        t  ^^ 
may  be  urged;  ^Ao  may  fiutify 

In  all  cases  where  a  felonious  attack  is  made,  a  servant-^J^'"  *^ 
or  any  other   person  present  may   lawfully   interpose   to  Interfering^ 
prevent  the  mischief  intended;  and   if  death   ensue,  the^^'^"*'^ 
party  so  interposing  will  be  justified*  Thus,  in  the  instances  Fost  274 
of  arson  or  burglary,  a  lodger  may  lawfully  kill  the  assailant  g  H^k.^  12. 
in  the  same  manner  as  the  own^r  himself  might  do.  This  s.  19. 
is  subject  however  to  the  same  limitations  I  before  oo-cwTcw^sii 
ticed*  In  this  respect  I  see  no  difference  between  die  case  Ante,  s.  44^  45. 
of  the  person  assaulted  and  those  who  come  in  aid  against 
such  felons.  And  the  legislature  itself  seems  to  have  con-  9  Ann.  c.  16. 
sidered  them  on  the  same  foot;   for  in  the  case  of  the 
Marquis  de  Guiscard,  who  stabbed  Mr.  Harley  sitting  in 
council,  they  discharged  the  party  who   gave  the   mortal 
wound  from  all  manner  of  prosecution  on  that   account; 
and  declared  the  killing  to  be  a  lawful  and  necessary  action. 

But  the  case  of  third  persons  interfering  in  mutual  com-        ^  5$, 
bats  or  sudden  affrays,  except  as  mediators  to  preserve  the  Interfering  in 
peace,  requires  greater  caution.    Lord  Hale  puts  this  case:^^JJ|^*^^^ 
If  A.,  B.,  and  C.  be  walking  in  company  together,  and  C.  betneen  others. 
assault  B.  who  flies,  and  is  in  danger  of  being  killed  from  ^  ^^^*  ^^' 
C.'s  pursuit,  unless  present  help  be  afforded;  and  A.  there- 
upon kin  C.  in  defence  of  the  life  of  B.;  it  seems  that  in 
this  case  of  such  an  inevitable  danger  of  die  life  of  B., 
the  killing  of  C.  by  A.  is  in  nature  of  self-defence:  but  Ante,  s.  41 
then,  he  adds,  it  must  plainly  appear  by  the  circumstances 
of  the  case,  as  the  manner  of  the  assault,^  the  weapon  with 
which  it  was  made;  &c.  that  B.'s  life  was  in  imminent 
danger.    It  seems  as  if  Lord  Hale  had  ^oubted  of  the  case 
of  a  stranger's  interfering  in  the  same  manner,  by  having 
subjoined  a  qutere  to  the  next  sentence,  where  such  a  case 
is  put.    But  if  the  killing  of  B.  by  C.  would  have  been 
murder;  and  on  the  other  hand,  the  killing  of  C.  by  B. 

P  p  would 
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Ch.  V.  $58.    ^i^uld  have  been  justifiabk  scJif-Klefeiice;  then  I  conoeive 

^"^^^    c^w'ly  ^a'  *«  *^»"»S  of  C*  by  A.  aJthough  »  stranger,  m 

defence  of  B.,  upon  view  of  the  imminent  and  otherwim» 

unavoidable  danger  of  his  life,  would  iilao  have  been  juatiT 

fiable;  because  the  mouve  of  his  interference  was  laudable, 

namely,  to  prevent  a  felony  which  would  otherwise  have 

1  H«le«  484      been  committed.    So  if  A«  had  interfered  with  a  view  to 

preserve  the  peace  between  B*  and  C*,  giving  due  notice 
of  his  intention,  and  not  with  a  view  to  take  part  with 
either;  and  had  been  under  the  necessity  of  kilUng  C«  in 
order  to  preserve  hb  own  life  or  that  of  B.,  which  could 
not  otherwise  be  preserved;  it  would  equally  have   beeA 
justifiable  t  because  even  private  persons  are  bound  to  pre* 
vent  a  felony  being  committed  by  all  possible  lawful  means^ 
without   exposing  their  own  lives;  diough  if  their   zeal 
carry  them  dius  far,  the  law  will  not  put  them  in  a  worse 
situation  on  that  account.  But  if  A.,  a  stranger,  take  part, 
on  a  sudden  with  either  B.  or  C,  who  are  engaged  together 
in  an  afray,  wherein  both  are  in  the  eye  of  the  law  blame* 
able,  although  perhaps  in  difierent  degrees;  and  afterwarda 
kill  either,  although  in  the  necessary  defence  of  the  olher; 
it  cannot  be  less  than  manslaughter:  for  he  who  thus  oSb^ 
ciously   interferes  without  any  previous  knowledge  of  the 
merits  of  the  dispute,  not  to  preserve  the  peace  but  to 
partake  in  the  broil,   is   himself  highly  culpable;   having 
less  provocation  to  heat  bis  blood  than  probably  the  parties 
^  i3a  themselves  had  who  originally  engaged  in  the  dispute.  And 

dierefore  his  case  does  in  this  respect  stimd  in  a  far  less 
^  favourable  light  than  that  of  a  friend  or  servant  who  have 
a  prior  interest  in  the  safety  of  the  person  for  whose  sake 
they  interfere;  or  even  than  the  case  of  a  stranger  who 
happened  to  be  privy  to  the  whole  cause  and  progress  of  the 
dilute*  But  suppose  the  killing  of  C«  by  B*  would  under 
the  circumstances  have  been  cleariy  excusable  self-defence; 
and  on  the  other  hand  the  killing  of  B*  by  C.  would  have 
been  manslaughter  at  least:  as  where  B.  had  declined  a 
combat  in  which  both  had  been  suddenly  engaged,  and  had 
retreated  as  far  as  he  could  with  safety,  but  C*  had  p^^sisted 
in  the  attack  and  put  B.'s  life  in  peril;  and  A*  a  stranger) 
not  knowing  the  cause  of  the  dispute,  had  taken  part  with 

B. 
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B*  tad  httd  shiiii  C.  in  the  necessary  defence  of  B*:  it  seems    Ch.  V.  %  59. 
that  the  merits  of  A.'s  case  ought  rather  to  depend  in  part  ^^^trenix  of 


upmi  the  actual  situation  of  the  combatants  at  the  time  he 
took  pait  in  the  contest,  than  altogether  upon  the  merit 
of  B«'S)  of  which  he  was  entirely  ignorant;  aldiough  B.'s 
fltierit  would  have  great  weight  in  the   decision:    which 
s4lould  induce  persons  to  be  extl*emelfy  cautious  how  they 
interfere  too  hastily  in  the  disputes  of  others,  unless  as 
mediators  to  preserve  the  peace.    And  therefore  if  at  the 
time  of  A.'s  actual  interference,  the  danger  of  B.  was  so 
urgent  that  A.  could  only  prevent  his  death  by  killing  G*; 
possibly  under  these  circumstanlOes  A*  might  excuse  the 
homicide  upon  die  same  necessity  as  B.,  atdiough  he  en- 
gaged not  so  much  to  preserve  the  peace  between  both  as 
to  aid  Bk  in  his  necessity:  but  if  he  engaged  with  intent 
to  part  them,  giving  due  notice,  without  designing  to  kiH 
C,  and  was  only  induced  thereto  by  the  speedy  necessity 
which  ensued,  it  would  be  even  justifiable.    On  the  other 
hand,  if  he  took  part  with  B.  before  the  actual  existence  of 
the  necessity  under  which  he  was  struggling  agamst  €•,  and 
afterwards  killed  C.  upon  the  urgency  of  B.'s  danger;  k  is 
very  much  to  be  doubted  whether  he  can  excuse  himself 
afterwards  upon  the  ground  of  a  necessity,  which  was  not 
the  motive  of  his  interference,  and  did  not  exist  at  the  time 
that  he  engaged.     For  generally  speaking,  if  there  be  an  KeL  61»  G3. 
affray,  and  an  actual  fighting  and  striving  between  persons, 
and  another  run  in  and  take  part  widi  one  party  and  kill 
the  other;   Ais  is  manslaughter:    and  that,   whether  the  1  Hawk.  ch.  31. 
quarrel  between  the  two  were  sudden  or  malicious,  if  the  \  i^^^U.  Rep.40& 
party  interfering  did  not  know  it  to  be  malicious.    A'nd  Kcl  88. 113. 
the  reason  why  B.  would  be  excused  in  the  case  put,  if  at  pn^e,  124  b. 
aD,  is  because  he  endeavoured  to  decline  the  combat,  and  Kit.  •.  89. 
could  not  for  the  fierce  attack  of  C.  upon  him ;  but  A. 
continued  in  the  combat  of  his  own  accord;  and  if  he  did  so, 
he  could  not  excuse  the  killing  of  C.  upon  the  foot  of  ne- 
cessity, although  ultimately  his  own  Hie  might  have  been  in 
danger;  much  less  then  can  he  excuse  it  on  thfe  ground  of 
B.*s  necessity;   fbr  that  was  not  the  motive  of  his*  inter- 
ference  at  first ;  aifd  he  had  done  no  act  as  B.  had  done,  to 
shew  his  inclination  to  abandon  the  afl^y,  and  that  he  only 

continued 
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^^  ^'     ;  |ch.  V.  $  58.    continued  in  it  afterwards  to  prevent  a  felony  from  beiog 

*  terftr^nce  ^     commiUed. 

^*^^'  If  A.  and  B«  fight  upon  malice,  and  C.  the  friend  or  aer- 
iHale»43a484.yaiit  of  A.,  not  being  acquainted  therewith,  come  i»  «nd 
Gro/jac.  296.  take  part  against  B«  and  kill  him;  this  is  murder  in  A«,  but 
Kei.  88. 136.      oolv  manslaughter  in  C:  otherwise  if  C.  had  known  that 

1  Hawk,  ch  SI 

s.  44  ^^  Agisting  was  upon  malice;  for  then  it  would  have  beea 

Plow.  100.  murder  in  both.  But  if  A*  had  been  assaulted,  and  had  re* 
^'^*  treated  as  &r  as  he  could,  and  then  his  servant  had  killed  the 

assailant;  it  would  have  been  ae  deferukndo* .  But  if  the  ser- 
vant had  killed  him  before  the  master  had  retreated  as  far  as 

;>   5  he  could,  it  would  have  been  manslaughter  in  the  servant. 

^  And  the  law  is  the  same  in  the  case  of  the  matter  killing  the 

other  in  defence  of  the  servant.    But  if  there  be  only  angty 


V 
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136.      words  between  A.  and  B.;  and  C.  the  friend  of  A.  strike 

B.  with  a  bowl  or  other  dangerous  instrument,  and  kill  him; 

^'.  this  would  be  murder. 

..^:  Fi</epost.  8.  89.     Upon  the  whole,  although  Lord  Hale  and  others  appear 

V  ^  sometimes  to  intimate  a  distinction  in  these  respects  between 

^  the  cases  of  servants  and  friends,  and  that  of  a  mere  stnm- 

ger;  yet  it  must  be  confessed  that  the  limits  between  both 
are  no  where  accurately  defined.  And  after  all,  the  nearer 
or  more  remote  connexion  of  the  parties  with  each  other 
seems  more,  a  matter  of  observation  to  the  Jury  as  to  the 
probable  force  of  the  provocation,  and  the  motive  which  ii^ 
diiced  the  interference  of  a  third  person,  than  as  furnishing 
any  precise  rule  of  law  grounded  on  such  a  distinction. 

^  59.  On  this  head  of  interference  by  a  third  person,  it  remains 

Ihath  of  party    to  be  observed,  that  if  two  be  fighting,  and  another  intezfere 
KeCoe"^         with  intent  to  part  them,  but  do  not  signify  such  intent,  and 

he  be  killed  by  one  of  the  combatants;  this  is  but  maa^ 
slaughter:  for  the  latter  might  think  that  he  came  in  aid  of 
his  opponent,  unless  he  had  some  notice  of  his  real  intent. 
And  this  rule  holds  even  in  the  case  of  a  peace-officer* 
1  Hawk.  ch.  31.  Though  generally  speaking,  if  such  a  one  or  his  assistant 
s.  51.  \^  killed  in  any  affray,  whether  by  those  at  first  engaged 

therein  or  by  any  others  in  aid  of  them,,  the  K.ase  demands 
Posts.  63.  81,  very  (Afferent  consideration;  which  will  be  tiieated  of  at 
*^  large 
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large  hereafter.   It  is  for  the  most  part  murder  in  all  con-    ch.  V.  1 59. 
cemed,  where  due  notice  has  been  given*  Death jf  partf 

Some  judges  have  said  arguendo^  that  if  two  be  fighting     *^*^^Kf^^g- 
upon  BiftUce^  and  a  stranger  interfering  to  part  them,  and  Manseli  and 
giving  Aotke  of  his  design,  be  killed  by  one  of  the  com-  ^y^ I'^'b^^* 
bstants,  it  is  murder  in  both;   because  each  intended  to  i  Hale,  441. 
have  kiUed  the  others  though  other  judges  differed  as  to  ^^^^»  *•  ^'  ^ 
this  conclusion:  imd  I.ord  Hale  in  citing  the  case  disap- 
proves of  it  to  that  extent,  unless  both  struck  him*   But  it 
was  clearly  agreed  to  be  murder  in  him  who  struck,  and 
also  in  the  companions  of  that  party*    The  like  considera- 
tions will  govern  the  case  where  a  stranger,  interfering  to 
part  two  others  fighting  upon  a  sudden  occasion,  is  slain  by 
either*   But  then  he  must  give  special  notice  of  his  design.  Vide  post.  s.  68. 
and  act  accordingly,  otherwise  the  offence  will  not  be  more 
than  manslaughter,  there  being  no  previous  malice,  and  the 
blood  being  heated  in  the  affray* 

4*  Hoivfar  the  necessity  shall  be  said  to  extend. 

Inasmuch  as  the  justification  or  excuse  of  which  I  have        h  50, 
been  treating  is  founded  on  the  plea  of  necessity,  it  will  Duration  of  the       \ 
not  in  either  case  extend  beyond  the  actual  continuance  ^^  x^Hdle^485  < 

that  necessity  which   alone   warrants  it*    And   therefore  4  BUc. Com.  185.      I 
though  the   party  upon   whom  a  felonious  attack   is  first 
made  be  not  oUiged  to  retreat,  but  may  pursue  the  felon  ' 

till  he  find  himself  out  of  danger;  yet  if  the  felon  were 
killed  after  he  had  been  properly  secured,  and  there  were  1 

no  longer  any  apprehension  of  danger,  such  killing  would  \ 

be  murder.  Though  perhaps  if  the  blood  were  still  hot 
from  the  contest  or  pursuit,  it  might  be  only  manslaughter, 
on  accoimt  of  the  high  provocation*  Hawkins  indeed  say8,THawk.  ch.  28. 
that  if  a  servant  coming  suddenly,  and  finding  his  master"'  ^^' 
liobbed  and  slain,  fall  on  the  murderer  immediately  and  kill 
him,  it  may  be  justified;  for  he  does  it  in  the  heat  of  his 
surprise,  and  under  just  sq>prehensions  of  the  like  attempt 
on  himself*  But  he  adds,  that  in*  other  circumstances 
(which  must  be  understood  where  he  has  no  just  reason  to 
apprehend  the  like  atteinpt  on  himself,  and  the  fact  is  not 
recent,)  he  could  not  have  justified  the  killing  of  such  an 
one,  but  oug^t  to  have  apprehended  him*   The  fact  will  be 

either 
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Ck  V.  f  ea.    eitker  murder  or  mmidatighter,  aocoidifig  lo  die  civcvm* 

tffion  (fth».  stances  above  alluded  to»  * 


\  61«  ^*  ^^^^^^^^y  induced  by  mutual  misfortune. 

Vn/ortutuue  ne-  There  are  beddes  some  eases  where  necessiiy  -mvy  be 
4l£^Com.l86.^i^^d  for  the  deadi  of  an  bmocent  man^  and  readecs  die 
1  H&wk.  ch.  38.  pgtty  ^jeciiAiU^  without  any  culpabiHtj;  or,  lis  some  leaa 
**  correctly  hove  ssidbfjustifiabie;  though  the  difference  a  such 

cases  is  not  wordi  examination.  As  where  two  persons 
being  shipwrecked,  and  getting  on  the  same  plaiik;  it  is 
found  not  able  to  sawe  them  both,  and  one  thrusts  the  other 
from  it  whereby  he  is  drowned*  Yet,  according  to  Lotd 
1  Hale,  51.  434.  Hale,  a  man  cannot  even  excuse  die  killing  of  another  who 
AMe»  8. 13.       j^  innocent,  under  a  dureat  however  urgent  of  losing  his 

own  life  unless  he  comply*  But  if  the  commission  of 
Vide  uite,  ch.  2.  treason  may  be  extenuated  by  the  fear  of  present  death, 
**  and  while  the  party  is  under  actual  compulsion,  there  seems 

no  reason  why  this  offence  may  not  also  be  mitigated  upon 
the  like  consideration  of  human  infirmity*  But  if  the  party 
might,  as  Lord  Hale  in  one  place  supposes,  have  mcoorse 
to  the  law  for  his  protection  against  such  tlmat,  it  will 
certainly  be  no  excuse  for  committing  the  munder* 

VL  Homicide  in  the  Adveneement  or  Execution  of  the 

A  g2.  This  branch  of  the  subject  wiU  comprehend  not  onLy 

Imroduciion.       the  duties  of  the  several  officers  and  ministers  of  justice^ 

and  of  all  those  who  come  in  aid  of  thenar  with  the  eiEtent 

of  their  several  powers  in  the  different  cases  falling  under 

-^  their  cognizance  f  but  also  the  relative  duty  of  the  subject 

in  each  of  those  instances:  how  far  the  one  may  justify 

or  excuse  compulsion;  to  what  extent  the  other  may  exert 

resistance* 

Trial  by  battle.       With  respect  to  the  obsolete  method  of  trial  by  batde^ 

•  ?&      ^^  ^^  **  ™*y  ^*  dismissed  at  once  by  observing,  that  if  either 

of  the  champions  killed  the  other,  such  homicide  was  ac- 
cording to  the  barbarous  notions  of  ancient  jurisprudence 
reckoned  justifiable,  as  being  the  just  judgment  of  God. 

It 
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4t  magf  be  ptemiBed  genenJly,  thsit  where  persons  haviag   ch.  v.  {  ©. 
authority  to  arrest  or  imprUcm,  or  otherwise  to  advance  iVo«ecfja«ef^ 
jor  execute  the  public  justice  of  the  kingdom,  and  using      ^^''  ^^' 
Ae  proper  means  for  that  purpose,  are  resisted  in  so  doing,        $  63. 
snA  the  party  resisting  is  killed  in  Ae  struggle;  such  homv  General prind-       > 
cide  is  justifiable.    And  on  the  ot^er  hand,  if  the  V^rty^J^cHonofM-    ' 
having  such  liuthority,  and  executing  it  properly,  happen  ^«^  ^jW/43p»' 
to  be  kiUedj  it  wiU  be  murder  in  aU-wko  take  apartin  such^^^'^'^' 
re9Ufiance:  this  being  considered  by  the  law  as  one  of  the  F^st.  270.  30S, 
strongest  indi<5iitions  of  malice,  an  outrage  of  the  higher  ^.^^g^f'^^' 
enormity,  committed  in  defismce  of  public  justice  against 
those  who  are  under  its  special  protection.     But  if  the 
officer  or  person  endeavouring  to  make  the  arrest  had  no 
legal   authority  for  that  purpose,  or,  which  is  the  same 
thing,  none  be  shewn  to  the  court;  then  the  killing  him 
by  the  party  against  whom  such  illegal  violence  is  con> 
mitted   can   only   amount  to   manslaughter.     Withers,   aRex  v.withen, 
common  soldier,  was  indicted  for  murder  in  stabbing  a  ^**^°i'^jj**"*- 
Serjeant  in  the  same  regiment,  who  had  arrested  him  for  Buller,  j. 'after* 
some  aHeged  misdemeanor,   and  was  conducting  him  to  ^""^^  }^®^°"^  ^ 
prison.    The  prisoner  at  first  submitted  to  go,  but  shortly  Mich,  term  fol. 

after  ran  away.    The  Serjeant  overtook  and  collared  him,|?l^^"5' 

.    .  •  ,  .  .  t_   1  •         ^v  ■  r        1        MS.  Gould  and 

insistmg  on  his  gomg  with  him:  the  prisoner  refused  toBulIer,  js. 

go:  and  during  the  altercation  die  setjeant  having  taken  ^ 
stick  out  of  the  prisoner's  hand  and  thrown  it  away,  ^^lortfy* 
after  the  latter  drew  the  Serjeant's  sword,  and  plunged  it 
in  his  body,  and  killed  him*    The  jury  found  him  guilty 
of  murder.    The  articles  of  war,  under  which  the  serjeant 
might  have  justified  the  arrest,  were  not  produced  in  evi- 
dence ;  and  no  other  authority  appearing  for  the  arrest,  the 
judges  were  all  of  opinion  that  the  conviction  was  wrong;  for 
that  an  assault  or  restraint  of  liberty,  (no  provocation  being 
sought  by  the  prisoner,)  was  sufficient  to  reduce  the  offence 
to  manslaughter:  and  so  it  was  ruled  in  Buckner's  case,  Buckner*^  ca«^ 
upon  the  statute  of  stabbing.    But  it  was  agreed  in  Sir  "*^^»  •*  ^^' 
Charles  Stanley's  case,  that  if  the  party  who  is  airested  yield  JRetUtance  by 
himself  and  make  no  resistance,  but  others  endeavour  to  c-"^-?^?^' 
rescue  him,  and  he  do  no  act  to  declare  his  joining  with  sunley's  case, 
them;  if  those  who  come  to  rescue  him  kill  any  of  the^^-^-^jf^ 
Dailiffs;  this  is  murder  in  them,  but  not  in   the   party 

arrested. 
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Ch.  V.  i  63. .  arrested.    Otherwise  if  he  do  any  act  to  cauntenanee  Ifae 
Ptotectionrfofi' violence  of  the  rescuers;  as  iti  the  principal  case  by  hacking 
^^**  first  fired  at  the  bailiff,  and  afterwards  throwing  hira  down. 

(Fide  Jackson's  So  if  a  man  be  arrested,  and  he  and  his  company  endea^^ 
p*^a)^  vo^''  *  rescue;  and  while  they  are  fighdng,  one  who  knows 

ride  uite,  s.  5a  nothing  of  the  arrest  coming  by  kill  one  of  the  baaHflEi 
Poets.  83.         jjj  2id  of  the  person  arrested;  he  is  guilty  of  murder:  for 

a  man  must  take  the  consequences  of  joining  in  any  un- 
lawful act,  such  as  fighting;  and  his  ignorance  will  not 
excuse  him  where  the   fact  is  made  murder  by  the  law 
without  any  actual  precedent  malice,   as  in    the  case  of 
R.  V.  Sir  Chas.  killing  an  officer  in  the  due  execution  of  his  office.    But  in 
drewVi  Si<l.i6a  another  report  of  the  same  case  it  is  said  to  have  been 
MS.  Burnet,  46.  resolved,  that  if  one  not  knowing  the  cause  of  the  struggle 
**^  interfered  between  the  bailiff  and  the  party  arrested,  toith 

intent  to  prevent  mischief  (which  appeared  to  be  the  case  of 
Andrews)  it  was  not  murder  in  him,  though  the  bulifPs 
assistant  were  killed  by  one  of  the  rescuers:  and  Andrews 
was  afterwards  acquitted  by  the  jurj". 
At  Hertford,  A.  beat  B.  a  constable,  who  was  in  the  execution  of  his 

tcipp.  Will.  3.    office,  and  they  were  parted;  and  then  C.  a  friend  of  A. 

ad  mcipiiun.  . 

MS.  Tracy»5d.  fell  upon  the  constable  and  killed  him  in  the  struggle:  but 

A.  was  not  engaged  in  this  after  he  was  parted  from  B. 

And  it  was  holden  by  Holt,  C*  J.  and  Rooksby,  that  this 

was  murder  only  in  C. ;  and  A.  was  acquitted,  because  it 

was  a  sudden  quarrel,  and  it  did  not  appear  that  A.  and  C* 

came  upon  any  design  to  abuse  the  constable. 

Regina  v.  Wal-      But  if  A.  who  began  the  riot  or  affray,  had  still  con- 

^"  ^  j7Q3*"^y  tinned  m  it  till  it  ended  in  the  death  of  the  constable; 

Holt,  C.  J.  et  aL  though  he  did  not  commit  the  fact,  he  would  be  a  principal 

Ofieere  protected  This  protection  of  the  law  extends  to  its  officers,  not 
7^r^lew!Z^*  only  while  actually  engaged  in  the  execution  of  their  office 
J^Mt  S0&  at  the  scene  of  action,  but  also  eundoy  morando^  eiredeundo. 

1  Hak,  464w       j^^^  therefore  if  one  come  to  execute  his  office,  and  meeting 

with  great  opposition  retire,  and  in  the  retreat  be  killed; 
this  will  be  murder.  And  on  the  same  principle,  if  he 
meet  with  opposition,  and  be  killed  before  he  come  to 
the  place;  such  opposition  being  intended  to  prevent  his 
doing  his  duty;  this  will  also  amount  to  murder;  how« 

ever 
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«Ter  the  homicide  might  otherwise  have  admitted  of  alle-    q),  y  ^  ^3 

Viation.  Protection  <f 

But  though  it  be  not  necessary  that  the  officer  should    #g«-*t  ^c 
retreat  at  aM,  yet  he  ought  not  to  come  to  extremities  \x^n  cautionnecutary 
«rcry  sliirht  interruption,   nor   unless   upon   a   reasonable  ^?^^  *#f^ 

''  •     ^  .  j*^  i-iAfi         p       ''"*  another  on 

necessity,  m  order  to   execute  his  duty.    And   therefore  r^ufonce. 
where  a  collector  having  distrained  for  a  duty  laid  hold  of  iJ?*]Si^^' 
a  maid«iservant  who  stood  at  the  door  to  prevent  the  distress  2  Hale,  84. 
beinir  carried  away,  and  beat  her  head  and  back  several  G??^**  ^^j 

.  .  1  VentP.  216. 

times  against  the  door-post,  of  which  she  died:  although  ms.  Tracy,  57. 

the  court  held  her  opposition  to  the  officer  to  be  a  sufficient  Po»t-  ••  74. 
provocation  to  extenuate  the  homicide;  yet  they  were  clearly 
of  opinion  that  he  was  guilty  of  manslaughter  in  so  far 
exceeding  the  necessity  of  the  case.  And  where  no  resist- 
ance at  all  is  made,  and  yet  the  officer  kills,  it  will  be 
murder.  So  if  the  officer  kill  the  party  after  the  resistance  MS.  Burnet,  37. 
be  over,  and  the  necessity  has  ceased,  it  is  manslaughter 
at  least;  and  if  the  blood  had  time  to  cool,  it  would,  I  con- 
ceive, be  murder. 

Again,  persons  coming  in  aid  of  officers  in  the  execution         }  64. 
of  their  duty,  and  every  man  lending  his  assistance  to  a  p'^/'Slg'  «/vq 
conservator  of  the  peace  in   the  preservation,  thereof,  or  1  Hile,  461,  3. 
attending  for  that  puipose  whether  commanded  or  not,  and  ^ 

even  private  persons  under  certain  circumstances  interposing  Vide  ante,  s.  59. 
to  prevent  mischief  in  case  of  an  affray,  or  using  their  en-   ^^  *' '  ' 
deavours  to  bring  felons  or  such  as  have  given  a  dangerous 
wound  to  justice,  are  under  the  9ame  protection  as  are  the 
ordinary  ministers  of  justice. 

But  in  order  to  understand  more  thoroughly  the  powers        §  65. 
and  duties  incident  to  the  ministers  of  justice,  and  those  Diwion  of  the 
who  lend  their  assistance  in  the  advancement  of  the  laws  i^^^anddutite 
the  several  situations  wherein  they  may  be  called  upon  to  ofofficere  in  the 
act,  the  subject  may  be  considered  in  a  three-fold  point  *^^^^^  ^^** 
of  view; 

1.  Touching  the^arrest  of  persons* 

2.  Touching  the  safe  custody  of  persona  arrested^  and  in 
confinement. 

3.  Touching  the  exeattion  of  criminals* 

Q  q  1.  Touching 
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ch.  V.  5  66.         Y.  Touching  Homicide  on  the  Arrest  of  Persons. 

On  arrutfor  fe-  ^ 

^^^y-  The  powers  delegated  by  the  law  to  its  officers  in  this 

§  66.       '  particular  arc   proportioned   to  the  urgency   of  the  case; 

Arrctt.  they  are  greater  in  cases  of  felony  than  in  matters  of  mere 

Introduction.       misdemeanor;    and   least  of  all  in  civil  suits.     It  will  be 

proper  therefore  to  take  separate  notice  of  each:  after 
which  I  shall  touch,  fourthly,  upon  the  peculiar  case  of 
pressing.  I  shall  then  have  occasion  to  consider,  fifthly,  how 
far  the  legality  and  formal  execution  of  process  is  material 
in  any  of  those  cases;  and  therein  where  doors  may  be 
broken  open;  and  how  far  third  persons  may  avail  them- 
selves of  any  defects  in  the  process  or  mode  of  executing 
the  arrest. 

$  67.  1.  Homicide  happening  in  the  arrest  of  persons  upon  a 

Arre,t  m  filmy  j-^i         j^^  ^^  supposed. 
conitnttteJ.  •f         <■'  ^* 

1  Hale,  481.489.  jf  j^  felony  be  committed  and  the  felon  fly  from  justice, 
91.  lOli  2.  *  or  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man 
Fo»t.  2n.  309.   tQ  uQg  j^jg  begt  endeavours  for  preventing  an  escape;  and 

1  Hawk.  ch.  ss!  if  in  the  pursuit  the  felon  be  killed,  where  he  cannot  be 
8.  li;  2  Hawk,  otherwise  overtaken,  the  homicide  is  justifiable.  This  rule 
4  Blac.Coni.l80.  IS  not  confiped  to  those  who  are  present,  so  as  to  have 
3  Inst,  iia        ocular  proof  of  the  fact,  or  to  those  who  first  come  to  the 

220   1  ... 

St.  3  H.  7.  c.  1.  knowledge  of  it:  for  if  in  these  cases  fresh  suit  be  made, 
Pult.  de  pace,  and  a  fortiori  if  hue  and  zxy  be  levied,  all  who  join  in  aid 
Vide  Riot  Act  ^^  those  who  began  the  pursuit  are  under  the  same  pro- 
post,  p.  304.       tection  of  the  law.    The   same  rule  holds  if  a  felon  after 

arrest  break  away  as  he  is   carrj'ing  to  gaol,  and  his  pur- 

suers    cannot   reta.ke  without  killing  him.  But  if  he  may 

be  taken   in  any  case  without  such  severity,  it  is  at  least 

manslaughter  in  him  who  kills  him:  and  the  jury  ought  to 

, inquire,  whether  it  were  done  of  necessity  or  not. 

Ante,  8.  63.  On  the  other  hand,  if  the  felons  resist  and  kill  any  of 

Fost  2r2.  ti^e  pursuers,  it  will  be  murder  in  all  who  take  part  in  such 

Rex  V.  Jackson  resistance.    Upon    a  robbery    committed   by   several,   the 

&  others,  New-  party  robbed  raised  hue  and  cry,  and  the  country  pursued 

26  Car.  2.  ^^  robbers.    One  of  them    turned  on  the  pursuers,  the 

1  Hale,  464.      rest  being  in  the  same  field  and  having  often  resisted  them; 

and  the  one  refusing  to  yield,  killed  one  of  the  pursuers. 

It 
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It  was  ruled,  1st,  that  this  was  murder;  because  the  Ch.  v.  $67. 
country  upon  hue  and  cry  levied  are  authorized  by  law  to  On  arrest  for 
pursue  and  apprehend  the  malefactors;  and  here  was  a  /^W- 
felony  committed,  and  that  by  the  persons  pursued.  2dly, 
That  although  there  were  no  warrant  of  a  justice  of  peace 
to  raise  hue  and  cry,  nor  any  constable  in  die  pursuit,  yet 
the  hue  and  cry  was  a  good  warrant  in  law  for  the  pursuers 
to  apprehend  the  felons;  and  therefore  the  killing  of  any 
of  the  pursuers  was  murder.  3dly,  That  inasmuch  as  aU 
the  robbers  were  of  a  company,  and  made  a  common 
resistance,  and  so  one  animated  the  other,  all  those  who 
were  of  the  company  of  the  robbers  in  the  same  field, 
though  at  a  distance  from  Jackson  who  killed  the  pursuer, 
were  principals.  4thly,  That  one  of  the  malefactors  having 
been  apprehended  and  in  custody  before  the  party  was 
hurt  was  not  guilty;  unless  it  appeared,  that  after  his  appre- 
hension he  had  animated  Jackson  to  commit  the  murder. 

Supposing  a  felony  to  have  been  actually  committed,  but        ^  gg. 
not  by  the  person  suspected  and  pursued,  the  law  does  not  On  pursuit  0/ an- 
afford  the  same  indemnity  to  such  as  of  their  own  «^*^o^<^o«  %/om  Tom^^^ 
engage  in  the  pursuit,  how  probable  soever  the  suspicion  ^/»»/. 
may  be:    for  an    innocent  person    is   not  bound  to   take  ^ ^^^^j^^^^^ 
notice  of  a  private  man^s  suspicion  or  authority.    But  in  2  Hale,  78. 119. 
such  case  the  homicide  by  either  party,  whether  in  the 
flight  or  on  resistance,  will  amount  to  manslaughter:  tKe 
one  not  having  used  due  diligence  to  be  apprized  of  the 
truth  of  the  fact;  the  other  not  having  submitted  himself 
to  justice;  since  if  his  case  would  bear  it  he  might  have 
resorted  to  his  ordinary  remedy  for  the  false  imprisonment. 

It  seems  that  the  same  rule  would  govern  the  case  of  such  Vide  Levet's 
as  pursue  of  their  own  accord  upon  mistaken  information  ^J^*     g-^ 
that  ajfelony  had  been  committed;  but  clearly  not  if  it  were 
urged  as  a  pretence. 

But  if  a  peace-officer,  or  indeed  any  other  person  specially  Arrest  upon  au- 
delegated,  have  a  warrant  (a)  from  a  proper  magistrate  for  ^Jj^^  ^  *"'*" 
the  apprehending  of  B.  hij  name^  upon  a  charge  of  felony;  Fost.  318. 

1  Hawk.  ch.  28.  s.  12.  2  Hawk.  ch.  12.  s.  16,  17.  ch.  13.  s.  11.  3  Inst.  118.  4*Inst  177 

(a)  And  by  stat  22  G.  2.  c.  44.  s.  6.  if  the  warrant  be  formnl  in  the* 
ame  of  it  the  officer  executing'  it  ministerially  is  indemnified,  though 
tc  magistrate  issuing  it  exceed  his  jurisdiction. 

or 
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Ch.  V.  $68.  or  If  B.  stand  indicted  for  felony;  or  if  the  hue  and  cry 
On  arrettfir  be  duly  levied  against  B.  by  name;  or  if  he  escape  after 
«_l_i_  having  been  legally  arrested  (and  laying  hold  of  the  prisoner 
(Genncrv.  j^jj  pronouncing  ivords  of  arrest  is  an  actual  arrest;  and 
6  Mod.'  173.  indeed  without  actually  laying  hold  of  him,  if  he  had  before 
Cole  V.  Came-  submitted  to  the  arrest):  in  these  cases  if  B.  though  inno- 
32Geo!aB.R.)^^"^  fly,  or  turn  and  resist^  and  in  the  pursuit  or  struggle 

be  killed   by   such   peace-officer  or  special   bailiff,  or  his 

assistants,  or  by  any  person  joining  in  the  hue  and  cry; 

Ante,  I,  6r<       the  person  so  killing  will  be  indemnified.  For  these  persons 

were,  in  the  several  instances  put,  in  the  discharge  of  adu^ 
required  from  them  by  law,  and  subject  to  punishment  in 
case  of  a  wilful  neglect  of  it«  As  on  the  other  hand,  if 
any  of  these  be  killed  by  B.  it  will  be  murder  in  him  and 
any  of  his  accomplices  joining  in  that  outrage. 
2  Hale,  84, 5.  Lord  Hale  indeed  thinks  that  what  has  been  said  above 
^RQ  ^w)  ^  ^^^'  yf'iUti  respect  to  the  arrest  of  persons  standing  indicted  for 

felony,  against  whom  no  warrant  can  be  produced  at  the 

'    time,  must  be  understood  of  arrests  by  officers  who  are  such 

virtute  officii^  and  have  such  a  special  duty  imposed  upon 

them;  and  does  not  extend  to  arrests  by  private  persons  of 

1  Hawk.  cb.  28.  their  own  authority.    Hawkins,  who  alludes  to  the  same 
■•  ^2-  power  of  arrest  by  officers  in  this  instance,  alleges  this  reason 

for  it;  because  there  is  a  charge  against  the  party  on 
record.  If  this  were  all,  it  would  not  readily  occur  why 
officers  only  could  take  notice  of  a  charge  on  record.  But 
the  distinctions  I  have  before  noticed  between  officers  and 
private  persons  are  founded  on  this  principle,  to  discourage 
persons  from  proceeding  to  extremities  upon  their  own 
private  suspicion  or  authority.  On  which  account  a  private 
man  is  not  bound  to  act  in  this  case  as  in  some  others 
which  have  been  mentioned;  and  therefore  the  law  does 
not  hold  out  the  same  indemnity  to  him;  but  his  entire 
justification  must  depend  upon  the  fact  of  the  party's  guilty 
which  at  his  peril  he  must  make  out,  otherwise  he  will  at 

2  Hale,  83.  93.  least  be  guilty  of  manslaughter.     Whereas  constables  and 

other  peace-officers  are  ex  officio  not  merely  permitted  but 
2  Hale,  85.  87.  enjoined  by  law  to  arrest  the  parties,  as  well^  on  probable 
91, 3.  suspicion  of  felony,  as  in  case  of  felony  actually  committed: 

and  this  is  a  suspicion  groimded  on  the  highest  audiority, 

namely. 
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-aamdy,  die  finding  of  the  fact  by  the  grand  inquest  on  oath.    ch.  V.  $  68. 
Still  however  it  may  be  urged  that  if  the  fact  of  such  in-    On  anewtfor 
dictment  found  against  the  party  be  known  to  those  who  en-       fi^y- 
deavour  to  arrest  turn  in  order  to  bring  him  to  justice,  it 
cannot  be  truly  said  diat  they  act  upon  their  own  private 
suspicion  or  authority,  and  therefore  they  ought  to  have  equal 
protection  with  the  ordinary  ministers  of  the  law.    At  any  ^^^  ch.  170. 
rate,  it  is  a  good  cause  of  arrest  by  private  persons,  if  it  may  "'    ' 
be  made  without  the  death  of  the  felon.    And  if  the  fact  of 
his  guilt  be  necessary  for  their   complete  justification,   I 
conceive  that  the  bill  of  indictment  found  by  the  grand  jury 
would  for  that  purpose  be  prima  facie  evidence  of  the  fact, 
till  the  contrary  were  proved. 

li  a  private  person  suspect  another  of  felony,  and  lay        (  69. 
such  ground  of  suspicion  before  a  constable,  and  require  his  ConttttbU  acting 
assistance  to  take  him,  die  constable  may  justify  kiUing  die^^^^J^^ 
party  if  he  fly,  though  in  truth  he  were  innocent.    But  in  2  Hale,  79»  ao. 
such  case,  where  no  hue  and  cry  is  levied,  certain  precau-  3  fnrt.  221 
tions  must  be  observed:  1.  The  party  suspecting  ought  to  Sum.  36,  r. 
be  present;  for  the  justification  is  that  the  constable  did  aid^Schpole 
him  in  taking  the  party  .suspected.    2.  The  constable  ought  £.  23  G.  3*. 
to  be  informed  of  the  grounds  of  suspicion,  that  he  may  J'^*'^  ^J"  ^nj 
judge  of  the  reasonableness  of  it.    From  whence  it  should 
seem  that  there  ought  to  be  a  reasonable  ground  shewn  for 
k:  otherwise  it  would  be  immaterial  whether  such  informal 
tion  were  given  to  the  constable  or  not,  as  to  the  point  of 
his  justification.    And  it  was  formerly  supposed  to  be  ne- 
cessary that  there  should  have  been  a  felony  committed  in 
fiict,  of  which  the  constable  must  have  been  ascertained  at  his 
peril.    But  in  Samuel  v.  Payne  and  others,  it  was  determin-  Samuel  v. 
cd  that  a  peace-officer  might  justify  an  arrest  on  a  charge  of  j)*^'3^ 
felony  on  reasonable  suspicion,  without  a  warrant;  although  1  MS.  Sum.  92. 
k  should  afterwards  appear  that  no  felony  had  been  com- 
mitted; but  that  a  private  individual  in  such  a  case  could 
not.     The  reason  of  this  is  apparent;  for  if,  as  Lord  Hale  2  Hale,  93.  and 
observes  in  one  place,  the  constable  cannot  judge  whether  ^''^*  ^^'  **•  ®^- 
the  party  be  guilty  or  not  till  he  come  to  his  trial,  which 
cannot  be  till  he  be  apprehended;  (which  he  thinks  a  suffi- 
cient reason  for  justifying  him  in  killing  the  party  accused, 

if 
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Ch.  V.  $  69.    if  he  fly  from  the  arrest  and  cannot  otherwise  be  overtaken^ 
Oh  arrettfir    however  innocent  he  may  afterwards  appear  to  have  been  ;) 
fi^y-        so  it  must  be  equally  impossible  for  the  constable  to  ascer- 
tain whether  a  felony  were  actually  committed  or  not:  but 
in  most  cases  he  must  take  both  the  one  and  the  other  upon 
the  credit  of  the  party  who  lays  the  charge  before  him. 
Therefore  all  that  can  in  reason  be  required  of  him  is  that 
he  should  inform  himself  as  well  as  he  can  of  the  circum- 
stances; and  that  the  relation  of  the  party  should  appear 
credible.    And  it  is  the  duty  of  all  persons  to  submit  them- 
selves to  the  known  officers  of  the  law. 

Under  what  circumstances  doors  may  be  legally  broken 

open  in  the  several  cases  of  felony   done   or   supposed^ 

Post.  8.  87.        in  misdemeanors,  and  in  civil  suits,  will  be  shewn  at  large 

hereafter. 

2.  As  to  arrests  in  cases  of  misdemeanor  and  breach  of  the 
peace. 

}  70.  It  is  not  lawful  to  kill  the  party  accused  if  he  fly  from 

On  arrest  for      ^^  arrest,  though  he  cannot  otherwise  be  overtaken,  and 
Post.  271.  though  there  be  a  warrant  to  apprehend  him ;  and  generally 

1  Hale,  53.481.  speaking  it  will  be  murder;  but  under  circumstances  it  may 

2  Halo,  117.      amount  only  to  manslaughter,  if  it  appear  that  death  was 
1  MS.  Sum.  143.  not  intended*    But,  as  in  case  of  felony,  so  here,  if  the 

officer  meet  with  resistance  and  kill  the  offender  in  the 
struggle,  he  will  be  justified;  and  if  he  be  killed,  it  will  be 
murder.  And  he  is  .bound  at  common  law  and  by  the  stat. 
1 7  Ric.  2.  c.  8.  to  suppress  all  riots,  and  is  punishable  if  be 
On  a  dangerous  neglect  it.  In  some  instances  however  of  flight  in  cases  of 
Ajitc  r^r        flagrant  misdemeanors,  such  as  the  one  before  mentioned 

3  H.  7.  c.  1.       of  a  dangerous  wound  given,  and  some  others  which  will  be 

remarked,  the  same  extremity  may  be  resorted  to  if  the  par- 
ty  cannot  be  otherwise  overtaken:  but  this  is  founded  upon 
a  presumption  that  the  offence  may  turn  out  to  be  felony^ 
TreMpatsert  in  The  like  severity  ia  justifiable  against  trespassers  come  to 
st"e  Malef.  in  hunt  in  legal  forests,  parks,  chases,  or  warrens,  who  will  not 
Pare.  21  E.  1.  surrender  themselves  on  demand  to  the  keepers:  but  flv,  and 
fc  M.  c.  10.  s.  5.  cannot  otherwise  be  overtaken :  and  If  the  keeper  be  killed 
1  Hale,  491.      it  is  murder* 

1  Hawk.  ch.  23. 

B.  15.    9  St.  'Vw  315.  4  Blac.  Com.  180.  Ante,  s.  31.  Comyn.  Rep.  16.  2  Roll.  120.  Palm.  546l 

It 
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It  is  ssud  by  Hawkins  and  others,  that  every  private  ch.  V.  J  70. 
person  may  by  the  common  law  arrest  any  suspicious  night-  On  arrett  for 
walker,  and  detain   him    tiU   he  give  a  good  account  of  ^"^^^^'^- 


himself.  Lord  Hale  carries  the  matter  somewhat  farther,  Night-waUers. 

and  says,  that  if  peace-officers  meet  with  night-walkers  org  g'^j.a^s.  38. 

persons   unduly   armed,^  whom    by  stat*  2    Ed.    3.  c*    3.  vide  2  Inst.  52. 

and  5  Ed.  3.  c.  14.  they  are  required  to  apprehend  tiU  Latch'.^rs"^^^ 

morning  that  they  may  be  examined,  and  who  will  not  yield  Poph.  20a 

themselves,  but  resist  or  fly  before  they  are  apprehended,  ^  ^^^35  97 

and  they  are  upon  necessity  slain,  because  they  cannot  be 

otherwise  overtaken ;  it  is  no  felony  in  the  officers  or  their 

assistants;  though  the  parties  killed   were  innocent.    But 

unless  there  were  a  reasonable  suspicion  of  felony,  in  such 

a  case,  it  may  be  a  matter  of  doubt  at  this  day  whether 

so  great  a  degree  of  severity  would  be  either  justifiable  or 

necessary,  especially  in  the  case  of  bare  flight.  Both  those 

statutes   w^ere  levelled    against   particular   descriptions   of 

offenders  who  roved  about  the  coimtry  in  bodies  in  a  daring 

manner.    In    Tooley's  case   it   was    considered,   that   the  xooley's  case, 

taking  up  of  a  person  in  the  night  as  a  night-walker  and  2  Ld-  Ray.  I30t 

disorderly  person,  though   by  a  lawful  officer,   would   be 

illegal,  if  the  person  so  arrested  were   innocent,  and  there 

were  no   reasonable  grounds  of  suspicion  to  mislead  the 

officer.  And  in  a  MS.  note  of  that  case  given  by  the  editor 

of  Lord  Hale,  Lord  Holt  is  made  to  say,  that  of  late  con- 2  Hale,  89.  (n/). 

stables  had  made  a  practice  of  taking  up  people  only  for 

walking  the  streets;  but  he  knew  not  whence  they  had  such 

an    authoritv.    But   it  has  been  holden  that  one  may  be  Latch.  173. 

indicted  for  being  a  common  night-walker,  as  for  a  ^isde-  2  Hawk.  ch.  a 

meanor.  s.  38. 

A  constable  or  other  known  conservator  of  the  peace        §  71. 
may  lawfully  interpose  upon  his  own  view  to   prevent  a.  Breaches  of  the 
breach  of  the  peace,  or  to  quiet  an  affray;  and  if  he  or  any^^^^^^"^^       ^ 
of  his  assistants,  whether  commanded  or  not,  be  killed,  it  pariyinterpoaing. 
will  be   murder  in  all  who  take  part   in    the    resistance;  1  j^j^^^  ^,jj' 31 
there  being  either  implied  or  express  notification  of  the  »•  44 
character  in  which  he  interposed.   What  will  amount  to  ^^f '^^^^  ^^^* 
implied  legal  notification  will  be  seen  hereafter.  Post  s.  81. 

But 
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Ch.  V.  i  71.  But  private  persons  interposing  in  the  case  of  sudden 
OnarrtMiforniM'^Sr^y^^  to  part  the  combatants  or  prevent  mischief,  must 
,___!^!^[l_ undoubtedly  give  express  notice  of  their  friendly  intent: 
Ic't^^x  '^  j^'  ^^^^  which  should  they  he  assaulted  by  either  of  the  combat- 
1  Hawk.  ch.  31.  ^^its,  and  in  the  struggle  should  happen  to  kill  him,  this  will 
••  ^  2  Inst.  52.  be  justifiable  homicide.  But  if  the  party  so  interposing  widi 

such  notice  should  be  killed  by  either  of  the  ailrayers,  it 
1  Hale^  442.      will   be  murder  in  the  person  so  killing;  but  not  in  the 

other,  unless  he  had  also  struck  him. 
1  Hale,  53. 494^     In  the  case  of  a  riot  or  rebellious  assembly  the  peace- 
MS.  Tracy  35.  ^^^^  ^^^  their  assistants,  endeavouring  to  disperse  the 

mob,  are  justified  both  at  common  law  and  J^y  the  riot 

act  1  Geo.  1*  c.  5.  in  proceeding  to  the  last  extremity  in 

1  Hawk.  ch.  2a  case  the  riot  cannot  otherwise  be  suppressed.  And  Hawkins 

seems  to  dunk  that  this  power  extends  also  to  private 
persons  acting  of  their  own  accord,  if  they  cannot  other- 
wise quell  the  riot;  upon  the  ground  that  it  is  every  man's 
duty  to  interfere  for  the  preservation  of  the  peace,  and  to 
Poph.  121.         arm  himself  for  that  purpose.  And  this  was  so  resolved  by 

all  the  judges  in  £aster  term,  39  £liz. ;  though  they  thought 

it  more  discreet  for  every  one  in  such  a  case  to  attend  and 

assist  the  king's  officers  in  so  doing. 

Peace-officer*  g^t  where  two  constables  took  opposite  parties    in  an 

paru.  ^^^^    affray,  and  one  of  them  was  killed;  this  was  ruled  to  be 

1  Hale»  460.      only  manslaughter;  notinuthstanding  each  had  enjoined'  the 

other  party  to  desist:  and  it  was  not  murder,  says  L.ord 
Hale,  inasmuch  as  each  had  as  much  authority  as  the 
other.  Periiaps  it  had  been  better  expressed  to  have  said, 
that  inasmuch  as  they  acted  not  so  much  with  a  view  to 
keep  the  peace  as  in  the  nature  of  partisans  to  the  different 
parties,  they  acted  altogether  out  of  the  scope  of  their 
characters  as  peace-officers,  and  without  any  authority 
whatever.  For  if  one  having  a  competent  authority  issue 
a  lawful  command,  it  is  not  in  the  power  of  any  other, 
having  an  equal  authority  in  the  same  respect,  to  issue  a 
command  contrary  to  the  first;  for  that  would  be  to  legalize 
D>id.  confusion  and  disorder.  And  therefore,  says  Lord  Hale,  if 

the  sheriff'  having  a  writ  of  possession  against  the  house  and 
lands  of  A. ;  and  A*  pretending  it  to  be  a  riot  upon  him, 

gain 
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l^fl  Ae  WDMMe  of  the  viQ  to  asriat  him,  and  to  suppress   Ch.  V.  f  n. 
the  Amff  or  his  bailifF;  and  in  die  conJUct  the  cODStabk    Oh  amttfar 
be  killed;  this  is  not  so  much  as  matolaughter:  but  if  any  ^^^^i^^^^"^' 
of  the  sheriff^  officers  be  kiled,  it  is- murder;  because 
Ae  constable  had  no  audiority  to  encoanter  the  dieriff's  pro* 
ceeding  or  acting  by  virtue  of  t|ie.  king's  writ. 

Upcii  these  principles  a  case  was  nded  by  Mr.  Justice  Exct«r  Su|n. 
Heath  upon  an  indictment  for  an  assault  and  rescue;  where  ^^'  ^ 
the  sheriff's  officers  having  apprehended  a  man  by  virtue  of 
a  writ  against  him,  a  mob  collected  and  endeavoured  by 
violence  to  rescue  the  prisoner.  In  the  course  of  the  scuffle, 
which  was  at  tea  o'clock  at  nighty  one  cif  the  bailiffs  having 
been  Violently  assauked  struck  one  of  the  assailants,  a  wo« 
man,  and  as  it  was  thought  for  some  j^me.had  killed  her; 
whereupon  and  before  her  recovery  was  ascertained  the  con* 
stable  was  sent  for,  and  charged  with  the  custody  of  the 
bailiff  who  had  struck  the  woman*  The  bailiffs  on  the 
other  hand  gave  the  constable  notice  of  their  authority,  and 
represented  the  violence  whkh  had  been  previously  offered 
to  them;  notwithstanding  which  he  prMseeded  to  take  them 
into  custody  upon -the  charge  ot  miB*4er,  and  at  first  offered 
to  take  care  also  of  their  prisoner;  but  the  latter  was  soon 
rescued  from  them  by  the  surroimding  mob.  And  the  wo- 
man having  recovered,  the  butiffii  weve  released  by  the  con- 
stable the  next  morning.  He^th,  J.  was  dearly  of  opinion, 
that  the  constable  and  his  tt^istants  were  guilty  of  the  as* 
sault  and  rescue,  and  directed  the  jury  accordingly  (a). 

'  It  has  been  often  in  question  how  far  a  constable,  or  other        i  <^S* 

peace  officer,  is  warranted  in  arresting  one  upon  a  charge  ^^^^^^/^^ 

by  another  of  a  mere  breach  of  the  peace  after  the  2ffncf  peace  out  (f  hit 

is  ended  and  the  peace  restored,  without  a  special  warrant  5^^^  ^ 

from  a  magistrate.    The  better  opinion  however  seems  to  2  Hawk.  ch.  13. 

be  that  he  hath  no  such  authority.    Certainly  not,  as  ft)r  ■•  l^^JJi^n^y 

the  purpose  of  imprisoning  or  compdUng  the  party  to  find  1301.   Strick- 
land T.  PeU, 
Uudstone  Sum.  Asb.  1787,  cor.  Gould,  J.  MS.  Skarret'i  case,  T.  35  £liz.  Dalt  ch.  1.  s.  7. 

(a)  Hie  jury  however  acquitted  iJyt  Qefendaiits. 

'    '    »  •  .  •&  r-  ^ureties.^ 
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Ch.  V.  $  73.  suretie*  (a).  Y«t  Lord  Hale  (fr),  and  some 
rnii^rmr'^-  ^^^  holdcti  that  he  luaj  arrest  the  par^  upoa  the  chaise  of 
another,  though  the  afirajr  be  over»  for  die  porpoee.of  hxmf^ 
kig  him  before  a:  jastice  to  find  sureties  or  ibr  appcaniweo^ 
But  where  time  and  cnxumstanees  will  admit-of.  iu  tbie  ben* 
ter  way  is  to  appty  to  a  maipstrate  for  a  wfuxantu  It  s(iein» 
d  Hale»  88.        dear  however  that  if  one  menace  another  to  kill  hi«t  upon 

complaint  thereof  to  the  constable  fiirthiRithf  he  mfty^M 
order  to  avoid  the  present  dapiger,  arrest  the  partjr.  and  d^ 
tain  him. till  he  can  conveniendy  briog  him. to  a  juM^ji^  <4 
,  the  peace*  But  diis  power  is  grounded  on  the  duty  oC  tb^ 
officer  to  prevent  a  probable  fslony^  and  must  be  jgpvenic4 
Oalt  ch.  lid    by  the  same  rules  which  .S|)ply  to  thai  casei  thouigb  Oal^Qii 

c^nds  it  even  to  the  prevention  of  •  battery. 

^  73.  In  the  case  of  arrests  upon  process,  whcnher  by  writ  or 

Jrrestondrocett.  warrant,  if  the  officer  named  in  the  proeess  pve  notice  of 
Foot  1.78. 80  ^'"  authority,  and  resistance  be  made,  and.  he  be.kiU^diit 
81.  win  be  murder;  if  in  fact  such  notification  were  tFue»  and 

the  process  legal;  fior  after  such  notification  the  pi|i:ties  cp^ 

posing  die  arrest  acted  at  their  own  periL 

3.  As  to  Arrests  in  civil  Suits* 

^  74.  In  civil  suits,  if  the  par^  against,  whom  the  process  has 

Arreit  in  dmi    issued  fly  from  the  officer  endeavouring  to  arrest  him^  and  bf 
l^Hale,  481.      kiUcd  by  him  in  the  pursuit,  Lord  Hale  thinks  it  is  murder; 
1  Hawk.  ch.  38.  but  Mr.  Justice  Foster  says  it  will  be  mprder  or  ma^islau^^ 
Fost.  371.         ^^  ^  circumstances  vary  the  case.    For  if  the  officer  in  the 
1  MS.  Sum.  143.  heat  of  the  pursuit,  and  merely  in  order  to  overtake  the  De- 
fendant, should  trip  up  his  heels  or  give  him  a  stroke  with 
an  ordinary  cudgel  or  other  wei^n  not  iiiely  to  iiHj  and  deatfi 
should  unhappily  ensue;  this  will  not  amount  to.mqre  than 
^  mandaughter.    Hie  blood  was  heated  in  the  pursuit^  swd 

no  signal  mischief  intended.  But  if  he  made  use  of  a  deadly 
weapon,  it  will  amount  to  murder.  The  nu^cl^evous  viiw 
dictive   spirit  determines   the   nature  of  the  offence.    I 

(a)  Yet  Lard  Coke  m^b  (4  Inst.  265.)  that  a  constable  may  take  tnretj 
of  the  peace  by  obligation. 

(h)  3  Hale,  90.  Handcock  r.  Sandbam  and  others,  Sittings  after  Hil. 
1765,  aft  Westm.  cor.  Ld.  Mansfield-  Aad  WOBaias  ▼.  Dempaey,  Guildh. 
Sitt.  after  Mich.  1787,  cor.  Bulkr,  f  MS. 

doubt 
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doiibt  tHicdier  Lord  Hale,  or  any  t)f  the  writers  on  the   ck.  v.  $  74. 
stale  fttbfect,  ineant  to  eany  the  doctrine  further;  though  Afrenin  eMi 
'Aiy  'ffiajp^MtMre  expre^ed  themselves  so  guardedly  as  Mr.         ^^^' 
Juidee  Foster  has  done.    It  rather  seems  that  Lord  Hale 
intended  only  to  speak  of  the  officer's  mtentionally  killing 
the  Ddendant  in  his  4i^t,  not  being  able  to  overtake  him. 


The  ease  of  a  Defendant  flying  after  an  arrest  actually  ^>^«  1  Ro^-  ^^ 
niade,  tnr  one  of  custody  in  execution  for  debt,  seems  also  to 
be  govemedby  the  same  rules.  But  cert2unty,.in  case  of  resist-  Po>t-  370, 1. 
anee  made,  the  person' having  authority  io  arrest  may  repel  4Q4  s'inst  56. 
fevce  with  fcirT:e,andneed  not  give  back;  and  if  death  unavoid- 1  Hawk.  ch.  28. 
ably  ensue  in  die  struggle,  he  will  be  justified :  as  on  the  other  ^^te,  8%3. 
hand  the  Mffing  htm  will  be  minrder:  and  the  case  in  RoUe,  l  Roll  Rep.  189, 
where  Ae  officer  was  holden  guilty  of  manslaughter,  because       *"^*  ** 
in  such  case  he  had  not  first  g^ven  back  as  far  as  he  could 
before  fae  killed  the  party  who  had  escaped  out  of  custody 
in  execution  for  a  debt,  and  resisted  being  retaken,  seems 
to  stand  sUme,  and  has  been  disapproved  oL    In  all  thes^ 
ea^s,  hdwever,  the  party  must  have  some  notification  of  the 
officer  s  tmsttiess. 
Bat  no  private  person  can  of  his  own  authori^  arrest  in  1  Hawk.  ch.  28. 
'  civil  suits.  ■•  ^^* 

4.  Preaning. 

There  are  yet  two  other  occaslbns  wherein  the  arrest  apd       ^  75. 
detention  of  persons  of  a  particular  description  may  bf  jufti'-      Pnt^ng. 
fied  for  the  safety  of  the  state;  one  of  these  is  in  the  c^fl^e^^tof  A^' 
of  mariners,  who.  are  legally  impressed  to  serve  on  bofurd  Fo»t«rwhen  R,- 
tiis  majesty's  ships  of  war:  and  tfie  other  in  case  of  danger  ^^c  case  of  A- 
from  invasion  or  insurrection,  when  the  crown  has  a  rig^tlexander  Broad* 
to  requite  the  personal  service  of  every  man  capable  of  bear-  iHawk.*ch!  23. 
ing  arms.  Of  the  former  right,  which  is  and  always  has  been  s.  2.  Ex  parte 
in  common  exercise,  it  is  to  be  observed;  1.  That  the  right  ^J^/g^'^p^el 
of  impressing  for  the  sea  service  is  confined  to  mariners  (a).  1  Ed.  3.  c  5^ 
2.  There'  must  be  a  legal  warrant.  3.  It  must,  as  in  other  JJJJ'^j^'^JJ'j^ 
cases,  be  executed  by  a  proper  officer.    The  two  last  points  c  2a 
will  be  considered  in  their  proper  places.  Mtil!*8a**' 

Poet  8. 76.  79. 
(a)  The  press-wani^nts  as  appean  by  Rex  ▼.  Softly,  1  East's  Rep.  4^6. 
extends  in  terms  to  **  seameny  seafaring  men»  and  others  whose  oeeupa- 
*'  tions  and  eaifing^  are  to  wot!t  Ui  ve&8iel|  sod  boat^  y^poa  nvers>"  And 
see  there  the  construction  put  upon  these  worosl  * 

If 
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Ch.  V;  (75.       If  there  be  a  proper  officer  with  a  legal  wafnok  tfr- iin* 

On  fining,    preag,  and  the  patty  endeavoured  to  be  taken,  beings  a- fie 

.  object  of  that  service,  reiuse  to  submit,  and  resist,  and  Ul 

the  oficer  or  any  of  bis  assistants,  they  doing  no  ihore-tiMft 

is  necessary  to  impress   the  mariner,  and   overcoorfe*  the 

Ante,  p.  aof.     resistance;  it  follows  by  e^ery  legal  analogy  that  sudittcase 

wovld  amount  to  murder*   On  the  other  hand,  if  tiie  par^ 


attempted  to  be  pressed  be  killed  in  such  struggle  it 
justifiable,  provided  the  resistance  could  not  o^rwis^  be 
overcome ;  and  tha  officer  need  not  give  way,  but  may  fredjr 
repel  force  by  force*  And  if  the  right  of  pressing  do  not 
stand  on  this  firm  foot,  it  were  better  abandoned  ahogether, 
'thMti4^^(iiltting  dffioerson  performing  a  service  to  whiob  am 
opposition  is  partially  encouraged,  thereby  to  pnoaioia 
bloodshed  and  disorder  instead  of  duty  tod  submission  todie 
law*  But  in  case  the  party  fly,  the  killing  by  the  officer  in  the 
pursuit  to  overtake  him  would  be  manslaughter  at  least,*  and 
in  some  cases  murder,  according  to  the- rules  wlich  govom 
the  case  of  misdemeanors;  paying  attention  nev^tfaeleas  tm 
those  usages  which  have  prevailed  in  the  sea-serviire  in  thia 
respect,  so  for  as  they  are  authorised  by  die  Courts  wliick 

Post  p.  312.      have  ordinary  jurisdiction  over  such  matters,  and  are  noc 

expressly  ncpugnant  to  the  laws  of  the  land. 

Rez  V.  PhillipBy      An  officer  in  the  impress  service  put  one  of  his  seamen  on 
^  board  a  boat  belonging  to  ^ne  William  Collyer,  a  fishenkfan^ 

with  intent  to  bring  it  under  the  stem  of  another  vessel  in 
.  order  to  see  if  there  were  any  fit  objects  for  the  impveaa 
service  on  board*  The  boat  steered  away  in  another  di* 
rtetion;  and  the  officer  pursued  in  another  vessel  for  time 
hours,  firing  several  shots  at  her  with  a  musket  loaded 
with  baliy^r  the  purpose  of  hitting  thehaibjards  andbringmg 
the  b&at  tOi  which  was  found  to  be  the  usual  war;  one*  of 
which  shots  unfortunately  killed  Collyer.  The  Court  said 
it  was  impossible  for  it  to  be  more  than  manslau^iter*  This 
I  presume  was  on  the  ground  that  the  musquet  was  not 
levelled  at  the  deceased,  nor  any  bodily  hurt  intended  to 
him*  But  inasmuch  as  such  an  act  was  calculated  to  faifead 
danger,  and  not  warranted  by  law,  though  no  bodily  hurt 
were  intended,  it  was  manslaughter;  and  the  Defendant 
was  burned  ifi  the  hand* 

•     5.  Next 
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-    S^jHtsU  comes  juxier  ;cdiiskkration  how  far  the  l^aHtyi  of  ch;  v.  $  r& 
,fro9m^.otr,j9n»ality  in  the  manner  of  making  the  arreit'tmufZ^gaHtyafpro' 
im  ^MtrifiLvpm.fuestions  of  homicide  on  arresU:  aadkereki  ^^^^'^' 

aevuraAixattcrs  ace  to  be  attended  to*  « — 

S^  That,  the  Court  or  person  from  whom  the  pnDoest  isMies        ^  ^5^ 
haft  ta  competent  jurisdiction  and  authori^.    8.  That  the  Ante,  a.  66. 73. 
prooii^^  itatlf,  be  it  by  writ  or  warrant,  be  so  far  bgai  thait  ^  ^^  Sujn.  16^, 
it  hermot  defective  in  di^  frame  of  it.    3.  lliat  Uie  pur^^aoi 
eattiiig.tbe  jxrdcess  or  making  an  arrest  rirtute  officii,  be  a 
laiiful  iOiftcer  fi>r  that  piupgse,  or  an  assistant  to  such;  and 
Iimt4h$f^  be  .due  notification  thereof*    4.  That  the  pvoceas 
be  -MieciUedl  or  arrest  made  duly  and  according  to  law»  Mid  *  • 
heroiii^  wdbere  doors  may  be  broken  open*   5.  How  far  a  dc« 
Jeal  ia  anjr  of  these  particulars  may  be  urgc^d  by  a  thurd  per» 
aoor^ho  offidioasly  interferes  to  prevent  the  arrest.  •     . 

Iwliord  Coke  says,  that  a  constable  endeavouring  to  arrest  '     ^7^7^, 
by  watvajtt^firom  the  High  Commission  Court  being  killed  m^rUdietion  /e- 
th«  attempt^  it  was  only  se  defendendo  in  the  party  { A>r  Ae^j^.^^,,  ^^^ 
conataUe  had  no  lawful  authority.  But  this  hsis  been  douiited  4  Inst  333. 
by  good  advice;  and  it  has  been  thought  with  mope  propria Fort^sn"**  ^^ 
ety.  chat  it  would  be  manslaughter;  because  there  was  no  1^ 9  Co.  6a 
cessity  for  recurring  to  such  an  extremity.    And  this  scorns  ^^  ^t'* 
to  be  now  sufficiently  established  1>y  Withers's  case  before  vvithers's  case 
montioned.  <  The  warrant  in  truth  makes  no  dtSsrence  on  ^n^*  P-  303. 
such  an  occasion;  but  the  case  should  be  judged  upon  its  ^* 

omrn  merits,  independent  of  that  fact. 

By  the  stat.  24  Geo.  2.  c.  44.  s.  6.  If  the  warrant  be  r^uGeo,  2.  c.  44 
gufaff  in  the  frame  of  it,  the  officer  executing  it  ministeriaUy'^^<?'''^#cer« 
is  indemnified  agamst  any  action  for  damages  by  the  paarty  r'Zu.  '^  ^*^' 
ii^Qiied^  tiioiig^  the  magistrate  by  whom  it  was  issued  ax« 
oeeded  his  jurisdiction. 

9.  h  is  sufficient  if  the  process  itself  be  legal  in  the  frame        ^  73. 
of  it,  aofed  issue  in  the  ordinary  course  of  justice  from  acourt  iVoeef«  kgal  in 
or  person  ha vix^  jurisdiction  in  the  case.    No  error  or  irre-  y£s^s^  167. 
'gokri^  in  the  previous  proceeding  will  affect  it,  or  excuse  Foft  3ii. 
the  patty  kilUng  the  officer  in  the  execution  of  it  fiom  the  J  n^k.^  31. 
'  guilt  oS  muivden    And  therefore  if  a  capias  ad  satisfadon-  s.  5& 
dum,  fieri  facias,  writ  of  assistance,  or  any  other  writ  of  the  ^  ^"  ^  ^ 

like 
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(Cli.  V.  $  i^S.  like  kind,  iisoe  diretted  to  ^  dieriff,  Mdlie  orlnqr  ^ 
'UgaUty  tfpro^  oAceiti  be  kiDed  in  the  ezecation  of  it;  iqKm  an  i: 
'€€99  ami  arrtfiy  ^^  ^^  ftiurdter  it  IS  Only  necessary  to  produce  tho 

warrant,  without  shewing  the  judgment  or  decree:  for  Jn^ww 
ever  ^rraneously  the  process  issued,  the  sheriff  must  okcy, 
and  is  justified  foy  it.    And  so  it  was  ruled  by  JLord  HardU 


H:  V.  Rog^en,    wicke  in'  the  case  of  Rogers.    So  though  the  cause  be  aot 
iTTm ''"^  pwsaged  with 'suftcient  particularity,  the  officer  is.juiti£bd  iff 
1  MS.  Sum.  164.  enough  appear  to  shew  that  the  magistrate  bad  juritdictaaH 
1  Hale,  460.      ^^^^  ^^  subject  matter^    This  must  however  be  utidenaoodl 

of  a  wammt  coataining  all  the  essential  requisites  of  ono.  , 
FaUity  of  charge     In  all  kinds  of  process  both  civil  and  criminaL  the  iaiRit^ 
iMs!sum.  164^ ^^ charge  contained  in  such  process,. that  is,  the  reid  m- 

justice  of  llie  demand  in  the  one  case,  or  the  par^'a  inno- 
cence in  the  other,  will  afford  no  matter  of  aUeviatiQp  fi^r 
killing  the  officer:  for  every  man  is  bound  to  submit  kioiaelf 
CurtiB^s  ease,    to  die  Tegirfar  couTse  of  justice*    And  therefore  whena  ai^ 
Fo0t  135.         escape  wammt  bad  been  obtained  improperly  and  by^ieijifr- 

ry,  itrvaftediM  die  oBence  of  him  who  killed  the  offioer  vbl 
Foft  312.  attcmptiftg^to  execute  it%  But  if  the  process  be  defective  ja 
\^^c  ^7\  ^^  frime^of  it';  Us  if -Acre  be  a  mistake  in  the  nameyorad- 
W.  Jonea,  346.  dition  of  the  party  r  or  if  the  name  of  the  party  or  of  tiieol- 

iicer  be  insetted  without  audiority,  and  aiter  the  issuing  .of 

the  process;  and  the  officer  in  attempting  to  execute. it  4)e 

klll^ ;  iim  is  only  manslaughter  in  the  party  whoae  libetl^ 

is  invaded* 

R.  V.  Stocldeyy       The  prisoner  Stockley,  about  Lady-day  1753,  Iwd  Ipaca 

^orate^s'MS.    •"'C^***  ^  Welsh  the  deceased,  at  die  suit  of  one  Bo^vn^ 

1  Hale,  457.      but  waft  tesctfed;  and  afterwards  declared,  that  if  Wdch 

offered  to  arrest  him  again  he  would  shoot  hinu  A  vrnX  of 
rescue  was  made  out  at  the  suit  of  Bourn,  and  camed.to 
the  office  of  Mr.  Deacle,  who  acted  for  the  under-ebenff  <if 
Staffordshire,  to  have  warrants  made  out  on  the  same*  The 
under-sheriiPs  custom  was  to  deliver  to  Deacle  sometimes 
blank  Warrants,  sometimes  blank  pieces  of  paper  ui»d«r  the 
seal  of  the  office,  to  be  afterwards  filled  iip  aa  occasion  te- 
quired*  Deade  made  out  a  warrant  against  Stoekley  upon 
one  of  fliese  blank  pieces  of  paper,  and  delivered  jt  to.' Weiohi 
who  insetted  therein  the  names  of  Thomaa.Ckwa  and  Wil« 
Kam  D^vil  on  the  12th  of  July  1753*  Oillie  i^  of  Sep- 
tember 


Of  JEfamicide 

(In  advaneemeni  of  Lorn). 

\mAi«t  ibBcmitk]K.We)qh,  Davil,  Clewea,  avd  Howard  to   Ch.  v.  $m^ 
iriumi  JBlPCklcJ^  had  dc^clared  he  would  shoot  Welch^  ^^"^^^STS^^^ 

to  arrest  SaocUey  on  this  warrant*  Clewce.aiMl  Davil  hav- 1 

YBtf  the-  warraiit  went  into  the  prisoner's  house  first,  and. 
ci^UM  for  refireahmeiit;  but  an  alann  beiiig  given  thaft  Welch 
was  eenung,  the  door  was  locked:  upon  whi^b.  Clewes  ar* 
rested  the  prisoner  09  this  illegal  warrant;  who  thereupon 
fell  upon  Clewes,  and  thrust  him  out  of  doors,  but  kept  !)«• 
Til  whfain,  and  beat  him  very  dai^rously,  he  crying  out 
BUM^der.  On  hearing  this  Welch  and  Howard  endeavoured 
to  get  into  the  ho^se,  and  Welch  broke  open  the  window, 
and  had  got'one  leg  in,  when  Stockl«y  shot  and  killed  hinu 
The  prisoner  absconded,  and  was  not  apprebendod  ifll 'De- 
cember 17ri.  He  was  tried,  at  the  l^ent  assises  lowing 
for  .murder,  when  the  jury  found  ei];0ressly  thal^thedtoeaaed 
attempted  to  get  into  the  house  to  assist  i%  the  meat  ^ 
Stockley.  Howard,  Clewes,  and  Davil,  being  dead^  their 
depoeiticms  before  the  coroner  were  read  %  and  arimtts 
wei^  taken  of  the  above  facts  for  a  speciaH  vaiyliat^tet  to 
save  expense  diey  were  referred  to  th(e;jt|c)geaof  B»  R..(bot 
not  lurgued;)  who  certified  tha(  tha.  oflence  amoDOtad  m 
poim  <rf  law  only  to  manslaughter*.  The  piisptier  was  there* 
upcm  brfmded  and  imprisoned  nine  mMlhs* 

The  practice  of  issuing  blank  wantU[itv.whkh:oecurradiU<iiiiMirran<r 
in  the  above  case,,  has  been  very  generiJ,  and  is  higidy  re^'^ 
prehensible.  To  say  the  least  of  it,  it  withdraws  fikoaa  the 
ministers   of  justic.e  that  protection  which  the  kw-when 
properly  executed  was  meant  to  afford  them)  andUsierdyy 
holds  out  a  temptation  to  future  resistance*  Upon  the  oc» 
casion  just  mentioned  it  served  as  a  cloak  to  screen  a  daspa^ 
rate  and  atrocious  offender  from  the  punishment^wbich  he 
so  well  merited^  It  is  true,  that  his  igno;:ance  of  the  defeat 
in  the  warrant  at  the  time  did  not  vary  the  case  inalriatacaa 
of  law:  but  there  was  this  additional  circumatance  ai^hia 
case  which  may  deserve  to  be  well  weighed,  that  he  had 
b<  Tore  deliberately  resolved  upon  shooting  Welch  in  caae  he 
oi    red  to  arrest  him  again,  which  in  all  probability:  it  might 
b<    lis  dtttp^  to  do*  This  was  relied  on  by  some  of  the  judges  j^k  Cnrtis'b 
in   Curtis's  case,  as  incticative  of  premeditated  .malice  .and  ^^'^'^^^'^^^^'^ 
CI   «lty,  and  therefore  sufficient  of  itself  to  warrant  a  con*  ^  ^' 

•    viction 


i.- 
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Ch.  V.  $  93.    yicdon  for  murder,  independent  of  the  legdttjr  of  thfe 
legality  of  pro*  <j^^j^^  which  was  there  however  holden  to  be  le<nL   ITie 

practice  I  have  aUuded  to  was  lately  reprobated  in'  a  case  of 

Housin  V-  Bar-  a  similar  nature:  where  the  sheriifharvinf^  directed  a  vfUnvoX, 

row,  M.  35  G.  3.        ^      ,  ,    «,.        «         ^  •  «•  ^ 

6TenaRep.i22.  to  A.,  by  name,  and  m.  his  other  oflkers;  B.  a  name  (another 
P^'*^  of  the  eherifTs  oflcers)  was  inserted  after  the  warrant  was 

signed  and  sealed  bf  the  sheriff;  and  dierefbne  an  firtaat  \tf 

B.  was  hblden  iitegaL  .     ^    . 


I  . 


S  r9.  With  regard  to  press*wairant8,  they  have  in  modem  times 

^*  wfliraitif*.  been  issued  from  the  board  of -Admiralty,  grounded  tipOD  an 
hjc.  ante,  B.  15.  order  of  his  Majesty  in  council;  and  are  directed  to 


one  partibulatr  officer,  who  is  therein  directed  not  to  intrast 
any  person  widi  the  esle^tion  of  it  but  a  oommbsioned  olE- 
cer;- whose  name  and  oftea  shall  be  inserted  on  ^  back  of 
me  wmrant*   i^  * 


•         •     ♦ 

r 


^    ■  \   •!. 


\  80.  &»' '  17he  party  *  taking  upon  him  to  execute  process,  whe^ 

Arrtit  by  a  It^aliS^tt  Ujy  wriror  ilirami|ft,  must  be  a  legal  officer  for  diat  pur* 
1  MS.  Sum.  169.  po8^  ^^  sm  aMiitlBbt  tpSQoh,  and  he  must  give  due  nodfication 
1  Hale,  457. 459.  of  his  business.  •Jf  he  lie  a  bonsiidile  or  other  known  officer 
Gordon's  ctLse  de  facto,  actings  witMn  hiis  district;' it  is  sufficient  wiAout 
posts. 81.         proving  his  appointmfent  and  swearing  in.    If  an  officer 

make  an  arrsst  out  of  his  proper  district,  or  have  no  warrant 
or  authority  a(t  all;  aa  if  his  name  be  inserted  after  the  iasu- 
ing  of  the  writ  or  process  without  lawful  autbori^;  he  is  no 
legal  oftoer,  nor  entitled  to  the  special  protection  of  the  law: 
and  dierefere  if  he  be  killed  by  the  party  injured  in  the 
stmggie,  it  is  only  manslaughter.  On  the  other  hand,  if  the 
supposed  ^cer  purposely  kill  the  other  party  for  not  submit- 
ting Mmself  to  snch  illegal  arrest,  itwitt  generally  speaking 
be  murder:  that  is,  in  aU  cases  at  least  where  an  indifferent 
person  iicting^  in  die  like  manner  without  any  such  pretence 
would  be  gutky  to  that  extent. 
4>.  B.  13  Oct.  Tims  a-warram  having  been  directed  from  the  admiralty 
1690,  Rokeby's  |^  Lord  Danby  to  impress  seamen,  one  Brownine  his  servant, 

MS.  cited  in  x_      *  •  •*•         •  j  i. 

Seijt.  Foster*!  wttMut  any  warrant  $n  Vfr$Ung^  impressed  one  who  was  no 
^^  aeaman,  who  trying  to  escape  was  killed  by  Browning:  ad« 

judged  auirder. 

.-•  •     •  So 
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So  in  Walter  Dixon'g  caae,  the  captain  of  the  Royal  So-    Ch.  v.  $  80. 
vereign  man  of  war  had  a  warrant  for  impressing  mariners,  ^^'*J,i^  ^  ^^^ 

upon  which  a  deputation  was  indorsed  in  the  usual  form  to '- 

one  Stafford,  a  lieutenMU    The  mate  of  the  Royal  Sove-  ^j^^t^^''^,; 
reign,  together  with  the  prisoner  Di;Kon  and  some  others,  1756,  cor.  Den- 
but  without  either  the  captain^or  lieutenant,  impressed  o>^®  simT'iro^rfidd 
Anthony  How,  who  never  was  a  mariner,  but  was  servant  to  to  be  1758,  in 
a  tobacconist.    How  made  some  resistance,  and  for  that  ^^\  Foster's 
purpose  drew  a  knife  which  he  held  in  his  hand;  where- 
upon Dixon  wiA  a  large  walking-stick,  about  four  feet  long 
and  a  great  knob  at  the  end  of  it,  gave  How  a  violent  blow 
on  Ae  side  of  his  head,  of  which  he  died  in  about  fourteen 
days.  This  was  adjudged  murder:  for  in  this  case  the  cap- 
ture and  detention  of  How  were  unlawful  on  two  accounts; 
first,  becanse.neither  the  captain  or  lieutenant  were  present, 
and  Dixon  was  no  lawful  officer  for  that  purpose,  or  assist- 
ant to  such.  Secondly,  because  How  was  not  a  proper  object 
to  be  impressed.  Under  these  circumstances  it  was  lawful 
for  How  to  defend  himself;  and  Dixon^s  killing  him  in  conse-  , 

quence  of  an  unlawful  capture  and  detention  was  murder. 

In  Borthwick's  case, 'where  a  press  warrant  had  been Borthwick's 
directed  to  lieutenant  William  Palmer,  enjoining  all  mayors,  207^*  ^^ ' 
ike.  to  aid  and  assist  him,  and  those  employed  by  him  in  the  ex- 
ecution thereof;  and  he  had  given  verbal  orders  to  the  De- 
fendant and  several  others  to  impress  certain  seafaring  men 
of  whom  he  had  received  intelligence:  such  delegation  was 
holden  to  be  clearly  bad;  and  the  execution  of  the  warrant 
by  the  prisoned.  Palmer  not  being  there,  illegal*  In  that 
case  it  was  e:icpressly  found  to  be  the  constant  usage  and  in- 
variable custom  of  the  navy  for  all  commissioned  officers 
having  in  their  custody  such  press  warramts  to  give  verbal 
orders  to  such  petty  officers  (of  whom  there  was  one  amongst 
the  prisoners  in  this  case)  whom  they  may  think  fit  to  em- 
ploy upon  the  impress  service;  and  that  such  petty  officers 
usually  act  without  any  other  authority  than  such  verbal 
orders.  No  stress  however  could  be  laid  on  an  usage  di-Ante,  308i 
rectly  repugnant  to  the  laws  of  the  land* 

In  Alexander  Broadfoot's  case  before  mentioned,  the  lieu-  Broadfoot's 
tenant  of  the  press-gang,  to  whom  the  execution  Of  it  was  post  154. 
properly  deputed,  having  remained  in  King  Road  in  theu^te,307. 

S  s  port 
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Ch.  V.  §  80.    port  of  Bristol  while  his  boat's  crew  went  some  leagues  doVnx 
Arrest  by  a  ifgal^^  channel  in  the  boat  by  his  directions  to  press  seamen; 

'. and  in  the  furtherance  of  that  sen^ice  one  of  the  press-gang 

beingkilledby  a  mariner  om  board  a  vessel  which  they  boarded 

with  ii^tent  to  press  those  whom  they  found  there,  though 

before  any  personal  violence  offered  by  the  press-gang;  it 

1  Hale,  459.      ^as  holden  to  be  only  manslaughter.    But  if  a  warrant  be 

directed  to  several,  any  of  them  may  execute  it. 
Officer  acting  out  Jq  ute  manner,  if  process  be  executed  out  of  the  juri&dic- 
tioru'^^*'  '^'  ^'^^  ®^  ^^  court  from  whence  it  issues,  the  killing  the  officer 
1  Hale,  458, 9.  attempting  to  enforce  the  execution  of  it  upon  the  par^ 
2V'  *k  h  1*^  would  be  only  manslaughter.  But  if  the  process  be  directed 
s.  27.  30.  to  a  particular  constable  by  name,  or  even  by  his  name  of 

Vide  Tooley's    6ffice,  and  he  execute  it  widiin  the  jurisdiction  of  the  court 
case,  post.  s.  89.  ^^  magistrate  issuing  the  same,  aldiough  it  be  out  of  the  con- 
stable's vill,  that  will  be  sufficient. 

(81.  ^^^  further,  the  parties  upon  whom  process  is  to  be  exe- 

Due  notice  to  the  cuted  must  have  due  notice  of  the  officer's  business,  in  order 
/Tnte's  71  80  *^  inake  their  resistance  in  the  highest  degree  criminal. 

And  unless  there  be  some  notification  to  them  in  one  or 

other  of  the  ways  after  mentioned,  the  killing  of  the  officer 

upon  resistance  made  against  the  arrest  will  not  be  murder. 

1  Hale,  470.       Thus  where  a  bailiff  pushed  abruptly  and  violendy  into  a 

F  ^  5Qa^'        gentleman's  chamber  early  in  the  morning  in  order  to  arrest 

antei  s.  46.        him,  but  not  telling  his  business  or  using  words  of  arrest; 

and  the  party  not  knowing  that  the  other  was  an  officer,  in 
the  first  surprise  snatched  down  a  sword  which  hung  in  his 
room  and   killed  the   bailiff,   this  was  ruled  to  be  man- 
slaughter. 
Fost.  310  311        With  regard  to  such  ministers  of  justice  who  in  right  of 
1  Hale,  460,  If  2.  their  Offices  are  conservators  of  the  peace,  and  in  that  right 
'  alone  interpose  in  the  case  of  riots  and  affrays,  it  is  necessary 

in  order  to  make  the  offence  of  killing  them  amount  to  mur- 
der, that  the  parties  concerned  should  have  some  notice  of 
the  intent  with  which  they  interpose :  otherwise  the  persons 
engaged  may  in  the  heat  and  bustle  of  an  affray  imagine  that 
they  come  to  take  a  part  in  it.  But  in  these  cases  a  small 
matter  will  amount  to  a  due  notification*  It  is  sufficient  if 
the  peace  be  commanded,  or  the  officer  in  any  other  manner 

declare 
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declare  with  what  intait  Jte  interposes.    Or  if  Ae  offifcer  be    Ch.  v.  $  81. 
within  his  proper  district,  and  known  or  but  generally  ac^  Nouct  of  the  of- 
knowledged  to  bear  the  office  he  assumes;  or  if  in  order  to 


keep  the  peace  he  produce  his  staflF  of  office,  or  any  other 
known  ensign  of  authority,  the  law  wiU  pi^esume  that  the 
party  killing  had  due  notice  of  his  intent,  especially  if  it  be 
in  the  day-time*    In  the  night  indeed,  when  such  ensigns  of 
authority  cannot  be  distinguished,  some  further  notification 
is  necessary;  and  commanding  the  peace,  or  using  words  of 
the  like  import  notifying  his  business,  will  be  sufficient. 
These  kinds  of  notification  by  implication  of  law  hold  also 
in  cases  where  such  cheers,  having  warrants  directed  to  them 
as  such  to  execute,  are  resisted  in  the  attempt*    And  there*  Post.  s.  84. 
fore  in  Thomas  Gordon's  case,  who  was  indicted  for  the  Gordon's  case, 
murder  of  George  Linnell,  constable  of  Pattisball,  in  the  exe*  gp  Ass^irsQ 
cution  of  his  office,  in  attempting  to  arrest  the  prisoner  in  cor.  Thomson, 
his  own  house,  by  virtue  of  a  warrant  obtained  against  him  p^st^^  m.  SX. 
from  a  justice  of  peace,  at  the  instance  of  one  Pratt,  for  an 
assault,  which  warrant  had  been  directed  to  ike  c^mtabk  of 
Pattishally  and  delivered  by  Pratt  to  the  deceased  to  execute 
as  constable  of  the  parish:  it  appearing  that  the  deceased  at 
the  ume  he  went  to  the  prisoner's  house  in  the  day-4:ime  to 
execute  the  warrant  had  his  constable's  staff  with  him,  and 
gave  notice  of  his  business;  and  further,  that  he  had  before 
acted  as  constable  of  the  parish,  and  was  generally  known  as 
such.    At  a  conference  of  all  the  judges  on  this  case,  they  geth  June  ir89. 
were  of  opinion  that  this  was  sufficient  evidence  and  notifi- 
cation of  his  being  constable;  although  there  were  no  propf 
of  his  appointment,  or  of  his  having  been  Qwom  into  the 
office. 

So  says  Lord  Hale;  if  the  officer  be  demanded  he  must  i  Hale,  583. 
shew  his  warrant;  but  if  he  doth  it  virtute  officii  as  con- ^ackally's case, 
stable,  &c.  it  is  sufficient  to  notify  that  he  is  ccmstable,  or  post  s.  84. 
that  he  arrests  in  the  king's  name. 

But  it  is  also  said  in  the  books,  that  if  there  be  a  sudden        ^  32. 
affray,  and  the  constable  come  in,  and  endeavouring  to  ap-  l^otice  to  tome 
pease  it  be  killed  by  one  of  the  company  who  knew  him;  (hy  i"H^e,43a'" 
which  to  be  sure  must  be  understood  the  same  9ort'of  know- 446.  461. 
ledge  as  has  been  before  expressed;)  it  is  murder  in  that    ^  '      ' 


one 


» 


316  OfHomcide 

{In  advancement  of  Law)* 

Ch.  V.  J  82.    one,  and  in  the  rest  who  knew  the  -constable  and  abetted  the 

Koticeft/ie  of- other  in  the  fact:  but  if  they  knew  him  not,  it  would  be 

«^^''^'         only  manslaughter  in  them,  though  murder  in  those  who  did 

know  him.     And  if  others  continuing  in  the  afiray  neiAcr 

knew  the  constable  nor  abetted  to  his  death,  they  would  not 

be  guilty  even  of  manslaughter;  though  Lord  Hale  (perhaps 

over  cautiously  if  in  truth  there  were  no  abetment)  expresses 

some  doubt  of  this.    But  if  the  afiray  had  been  deliberately 

engaged  in,  if  the  parties  had  engaged  to  make  a  common 

cause  and  to  maintain  it  by  force,  and  the  constable  of  any 

other  person  opposing  them  in  it  had  been  killed,  it  would 

Ante,  s.  32.       have  been  murder  in  all ;   as  is  shewn  more  at  large  in 

another  place.    Yet  the  doctrine  of  implied  malice  seems  to 
Young-'s  case,    be  carried  further  in  Young's  case ;  where  it  is  laid  down, 

3  ^^^  %  '        that  if  upon  an  aUray  the  constable  or  others  in  his  assistance 

come  to  suppress  it  and  preserve  the  peace,  and  be  killed  in 
executing  their  office,  it  is  murder  in  law,  although  the  mur- 
derer knew  not  the  party  killed,  and  though  the  afiray  were 
sudden;  because  he  set  himself  against  the  justice  of  the 
realm*  In  order  however  to  reconcile  this  with  other  au- 
thorities, it  seems  that  the  party  killing  must  have  had  implied 
notice  of  the  character  in  which  the  peace  officer  and  his 
assistants  interfered,  though  not  a  personal  knowledge  of 
them. 
1  Hawk.  ch.  31.  It  is  however  agreed,  that  if  a  bailiff  or  other  officer  be 
•.  51,  52,  53.      resisted  in  the  regular  discharge  of  his  duty  in  executing 

4  Co.  40.  b.       process  against  a  party,  and  a  third  person,  even  the  servant 

or  friend  of  the  party  resisting,  come  in  and  take  part  against 
the  officer  and  kill  him,  it  will  be  murder,  though  he  knew 
him  not. 

How  far  these  authorities  are  strictly  reconcileable  is  fit 
to  be  inquired  into.  And  perhaps  it  must  be  understood  in 
the  latter  case  mentioned,  that  in  order  to  make  it  murder  in 
the  servant  or  friend,  the  party  whom  they  came  in  to  assist 
must  have  had  due  notice  of  the  officer's  authority;  and  that 
if  the  offence  would  not  have  been  murder  in  die  party  him- 
self resisting,  for  want  of  such  notice,  neither  would  it  in 
the  case  of  the  servant  or  friend  under  the  like  ignorance. 
So  in  the  case  of  a  deliberate  breach  of  the  peace,  all  the 
persons  acting  upon  the  same  design  must  abide  the  conse- 
quences 
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quences  of  each  other's  acts;  and  therefore  the  knowledge  ^j,  y  e  ^ 
of  one  will  be  the  knowledge  of  all,  and  the  wilfiil  resistance  j^o^ce  of  the  ^ 
of  one  to  the  officer  die  wilful  resistance  of  all.  But  in  the  f^- 
case  of  a  sudden  affray,  which  is  the  case  first  put  by  Lord 
Hale,  where  there  is  no  joint  engagement  to  stand  by  each 
other  in  the  prosecution  of  some  unlawful  act,  there  each 
man's  case  stands  more  upon  its  own  particular  merits,  and 
shall  be  judged  simply  upon  what  the  party  intended  to  do, 
and  actually  did.  Theref(»:e  if  one  in  a  sudden  afiray  neither 
knew  the  constable  in  the  manner  before  stated,  nor  actually 
abetted  to  his  death,  he  shall  not  be  charged  therewith.  But 
if  he  actually  abetted  any  person  who  had  such  knowledge  of 
the  officer,  then  his  case  seems  at  first  sight  not  distinguish- 
able from  that  of  the  servant  or  friend  who  come  in  suddenly  y^nte,  s.  sa 
and'  assist  one  who  is  knowingly  resisting  an  officer  in  the 
execution  of  process,  and  must  according  to  the  rule  which 
governs  that  case  abide  the  consequences:  and  yet  the  books 
do  make  a  distinction  between  them,  though  the  occasion 
with  respect  to  the  friend  or  servant  interfering  without  no- 
.tice  be  as  sudden  as  the  case  put  of  the  affray  in  which  the 
constable  interferes.  The  ground  of  the  distinction,  if  any,  be- 
tween these  two  cases  seems  to  be,  that  those  who  are  alre^y 
engaged  with  others  in  an  affray  may  in  the  heat  of  action 
reasonably  suspect  that  one  who  interferes  against  them,  with- 
out declaring  or  otherwise  manifesting  his  purpose,  is  come 
in  aid  of  their  opponents;  and  if  the  occasion  be  sudden^ 
and  there  be  no  illegal  concert,  each  man's  case,  as  I  before 
observed,  stands  more  upon  its  own  ground:  and  as  it  would 
only  have  been  manslaughter  if  the  party  not  knowing  the  con- 
stable had  killed  him  in  the  affray  with  his  own  hand,  so  his 
case  cannot  be  made  worse  by  his  casually  and  ignorantly 
abetting  another  who  did  know  him  in  the  same  act.  Whereas 
t>ne  who  wilfully  engages  in  cool  blood  in  a  iH-each  of  the 
peace,  by  assaulting  another,  instead  of  endeavouring  to  as- 
suage the  dispute,  is  bound  first  to  satisfy  himself  of  the  justice 
of  ^e  cause  he  espouses  at  his  peril.  And  further,  in  the  case 
of  a  sudden  affray,  the  constable  is  bound  to  give  a  general 
notice  t6  all  concerned  in  cases  where  notice  is  not  presumed 
by  law^  and  therefore  some  evidence  is  necessary  of  the 
notice  having  reached  the  party  charged:  whereas  in  the 

case 


318  O/Homcide 

(In  (uhancenunt  of  Law). 

Ch.  V.  $  83.    case  of  aa  amst,  it  is  only  necessary  that  Ae  party  himself 

Notice  of  the  of-  who  IS  the  object  of  the  arrest  should  have  notice ;  because 

^^^'         none  other  but  himself  is  immediately  concerned:  and  the 

officer  is  not  bound  to  give  notice  to  every  person  who  may 

think  proper  officiously  to  interfere  in  opposition  to  him. 

\  83.  But  if  a  stranger  seeing  two  persons  engaged,  one  of  whom 

ii^iV^TLS'^^^'^S  *  ^^^^ff  ^^  attacking  the  other  with  a  sword,  which 
Jide  interfering  to  Other  was  resisting  an  arrest  by  such  bailiff;  and  the  stranger, 

^g^^!m^e^,  ^^^  ^^^^^S  ^^  ^'^  *«^  intending  to  preserve  thtpeace^  and 

prevent  mischief,  interfere  between  them  and  defend  the 
party  attacked,  and  in  so  doing  happen  to  kill  the  bailiff; 
this  may  possibly  fall  under  a  different  consideration:  and  in 
?  ^',?'^  ^\  the  case  of  one  Andrews  under  the  like  circumstances,  it 
Andrews,  Sid.  was  holden  not  to  be  murder.  This  case  however  is  reported 
159.  MS.  Bur-  y^^y  differendy  by  Kelyng,  who  says,  that  Andrews  was  ac- 
Kel.  86.  quitted  for  want  of  sufficient  evidence  of  the  fact  of  abetting 

to  the  death ;  and  that  it  was  agreed  by  all  the  Court,  that 

if  a  man  be  arrested,  and  he  and  his  company  endeavour  a 

rescue;  and  while  they  are  fighting,  one  who  knows  nothing 

Ante,  8. 63,       x)f  the  arrest,  coming  by  the  way,  goes  in  aid  of  the  person 

arrested  and  draws  his  sword;  there  if  any  of  the  bailiffs  be 
killed,  the  person  who  joined  in  aid  against  them,  though 
he  did  not  know  of  the  arrest,  yet  is  guilty  of  murder:  for^ 
says  he,  a  man  must  take  heed  how  hejoineth  in  any  tmlarvfiel 
act^  asjighting  is;  for  if  he  doth,  he  is  guilty  of  all  that 
follows  (a)*  This  reasoning  however  seems  more  applicable 
to  the  case  where  a  stranger  interferes  not  with  intent  to  pre^ 
vent  mischiefs  or  to  keep  the  peace  under  the  mistaken  belief  of 
its  being  violated,  which  seems  to  be  the  case  as  reported  by 
Sidderfin,  but,  as  in  the  case  commonly  put,  for  the  express 
purpose  of  aiding  one  of  the  parties  against  the  other;  in 
which  case  there  can  be  no  doubt  he  must  abide  the  conse- 
quences at  his  peril.  And  there  is  the  less  reason  for  ex- 
tending the  law  further;  because  as  it  is  the  duty  of  cv%tj 
private    man   interfering  to    preserve   the  peace  to  give 

(a)  1  Keble,  584»  reporting  the  same  case  very  shortly  aays^  It  was 
adjudged  that  if  any  casually  assist  ag-ainst  the  law,  and  £ill  the  bailiff^ 
it  IS  murder;  etpectally  if  he  knew  the  cause- 

express 
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express  notice  of  his  intentioii,  the  bailiff  has  an  opportunity    ch.  V.  $  83. 
of  correcting  his  mistake*  Notice  qfthetf- 


What  has  been  before  observed  respecting  notice  holds        ^  84* 
in  all  cases  of  arrests  upon  process.    The  party  must  have  NoticeonprocesM. 
some  notification  of  the  officer's  business,  or  the  killing  of  ^^^^^  g,  q|, 
him  will  not  be  murder.    If  he  be  a  known  sworn  officer, 
the  law  in  the  instances  above  mentioned'  will  imply  notice : 
if  he  be  a  special  bailiff  named  in  the  process,  he  must  de- 
clare his  business  and  authority,  as  by  using  words  of  atrest 
or  the  like:  and  if  such  declaration  be  true  and  the  process  Post  311. 
legal,  and  afterwards  he  be  killed,  it  is  murder;  for  ^^^^M^cktA^sctae, 
that  declaration  the  party  killing  acted  at  his  peril.    But  if  9  Ca  68,  9. 
the  officer  declare  his  business,  it  is  not  necessary  he  should 
produce  the  warrant  itself  where  it  is  not  demanded.    It  is  i  Hale,  45& 
also  said,  that  if  a  bailiff  or  constable  be  sworn  and  common-^  ^*^^  ^^'  ^^* 
ly  known  to  be  such,  and  act  within  his  own  precinct,  he 
need  not  shew  his  warrant  to  the  party,  though  he  demand 
a  sight  of  it,  but  the  officeir  ought  to  tell  him  the  substance 
of  it;  but  that  aU  others,  or  these,  if  acting  out  of  their  pre- 
cincts, ought  to  shew  it  if  demanded.    If  this  be  understood  Ante,  s.  81. 
merely  of  the  warrant  constituting  him  bailiff  or  constable,  it 
maybe  true  under  the  circumstances  before  noticed:  buti  Hale,  458.  n. 
with  respect  to  the  writ  or  process  itself  against  the  party,  ^  Co.  54. 
there  is  no  difference  between  the  public  or  private  bailiff; 
for  in  either  case,  if  the  party  submit  to  the  arrest  and  de- 
mand it,  he  is  bound  to  shew  at  whose  suit,  for  what  cause, 
out  of  what  court  the  process  issues,  and  when  and  where 
returnable.    In  no  case  however  is  he  required  to  part  with 
the  warrant  out  of  his  own  possession;  for  that  is  his  justi- 
fication. 

But  it  was  ruled  in  Mackally's  case,   that  if  the  party         k  g^^ 
know  the  officer  and  his  business,  it  is  not  necessary  to  give  where  officer^ 
express  notice  thereof.    And  this  extends  as  well  to  a  spc- ^?""*  ^^*» 

.  ,  notice  unnecettQ' 

cial  bailiff  as  to  a  known  officer.    As  where  Pew  said  to  ary. 
bailiff  who  came  to  arrest  him,  "  Stand  off^  I  know  you  well^^^^^* 
enoughy  come  at  your  per iW*     And  upon  the  bailifTs  taking  i  Hale,  458.461. 
hold  of  him.  Pew  killed  him :  which  was  holden  murder.     ?^^'l*^**?»  « 

^     _,      Cro.  Car.  183. 
4.  That  Kel.  ^7- 


320  Of  Homicide 

(In  advancement  of  Law)* 

Ch.  V.  $  86.       4»  That  the  Procees  be  executed  or  Arrest  made  duly  and 
Jrrett  to  be  duly  according  to  law. 

*^  ■  If  the  warrant  be  directed  to  several,  any  of  them  may 


$  86.  execute  it.  And  in  no  case  of  arrest  is  a  constable  bound  to 
^rrat  to  he  duly  cany  a  prisoner  before  a  particular  magistrate  desired  by  the 
1  Hale,  459.  prisoner  himself,  but  he  may  follow  his  own  discretion;  un- 
\  ^^  «)"™  ^^  ^^  warrant  be  special,  and  direct  otherwise. 

1  MS.  Sum.  170.     ^f  ^^  officer  in  executing  his  office  exceed  his  authority, 
Fost,  319.  the  law  gives  him  no  protection  in  that  excess*    And  it 

not  only  behoves  the  ministers  of  justice  ^  and  other  public 

officers,  but  likewise  private  persons  endeavouring  to  arrest 

or  imprison  in  the  several  cases  already  treated  of,  to  be 

very  careful  that  they  do  not  misbehave  themselves  in  the 

discharge  of  their  duty;  for  if  they  do  they  may  forfeit  this 

Post.  292.         special  protection.    And  therefore  Mr.  Justice  Foster  thinks 

wTd  Rel^n*^''  ***  the  killing  of  Mr.  Luttrel  in  the  manner  reported  by 

1  Stra.  499.        Strange  would  clearly  have  been  murder  in  the  officers  who 

ante,  s.  21.        committed  that  fact.    The  facts  are  there  stated  to  be,  that 

Luttrel,  being  arrested  for  a  smsdl  debt,  prevailed  on  one  of 
the  officers  to  go  with  him  to  his  lodgings,  while  the  other 
.  H  was  sent  to  fetch  the  attorney's  bill,  in  order  as  Luttrel  pre- 
tended to  have  the  debt  and  costs  paid.  Words  arose  at  the 
lodgings  about  civility-money,  which  L*  refused  to  give,  and 
went  up  .stairs  pretending  to  fetch  money  for  the  payment  of 
the  debt  and  costs,  leaving  the  officer  below.  He  soon  re- 
turned with  a  brace  of  loaded  pistols  in  his  bosom,  which  at 
the  importunity  of  his  servant  he  laid  down  on  the  table, 
saying,  he  did  not  intend  to  hurt  the  officers^  but  he  jvouldnot 
be  ill  used.  The  officer  who  had  been  sent  for  the  attorney's 
bill  soon  came  to  the  lodgings;  and  words  of  anger  arising, 
L.  struck  one  of  the  officers  on  the  face  with  a  walking  cane, 
and  drew  a  litde  blood;  whereupon  both  of- them  fell  upon 
him;  one  stabbed  him  in  nine  places;  he  all  the  while  on  the 
ground  begging  for  mercy^  and  unable  to  resist  them:  and  one 
of  them  fired  one  of  the  pistols  at  him  while  on  the  ground^ 
and  gave  him  his  deatfCs  wottnd*  This  is  reported  to  have 
been  manslaughter,  by  reason  of  the  first  assault  with  the 
cane.  On  this  state  of  the  facts,  the  learned  Judge  is  of 
opinion  that  the  revenge  taken  was  out  of  all  proportion  to 

the 
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the  ofience,  and  indicated  a  diabolical  fuiy.  Bat  he  rectifies  Ch.  V.  $  86. 
the  report  by  the  addition  of  several  material  circumstances  -4rr"^  to  be  duly 
mentioned  in  the  State  Trials.  1.  That  L.  had  a  sword  by  ""fxi  e. 
his  side,  which  after  the  affray  was  found  drawn  and  broken*  ^  St.  Tp.  195. 
2.  When  he  laid  his  pistols  on  the  table  he  declared  that  h% 
had  brought  them  down,  because  he  would  not  be  forced  out  of 
his  hdgings,  3.  He  threatened  the  officers  several  times* 
4.  One  of  the  officers  was  wounded  in  the  hand  with  a 
pistol  shot,  both  the  pistols  having  been  discharged  in  the 
affray,  and  also  slighdy  in  the  wrist  with  some  sharp-pointed 
weapon;  and  the  other  had  a  similar  wound  in  the  hand. 
5«  The  evidence  was  only,  that  while  on  the  ground  L«  held 
up  his  hands  as  if  begging  for  mercy.  Upon  this  the  chief 
justice  directed  the  jury,  that  if  they  believed  that  L.  endea« 
voured  to  rescue  himself,  which  he  seemed  to  think,  and 
very  probably  was  the  case,  it  would  be  justifiable  homicide 
in  the  officers.  However,  as  L.  gave  the  first  blow  accom- 
panied with  menaces  to  the  officers,  and  considering  the 
circumstance  of  his  producing  loaded  pistols  to  prevent  their 
'taking  him  from  his  lodgings,  which  it  would  have  been 
their  duty  to  have  done  if  the  debt  had  not  been  paid  or 
bail  given,  he  declared  it  could  be  no  more  than  man* 
slaughter. 

The  question  which  most  frequendy  occurs  under   the        ^  gy, 
head  of  which  I  am  nom  treating  is,  in  what  cases  doors  Breaking  doors, 
may  be  broken  open  in  order  to  make  an  arrest? 

In  civil  suits  the  officer  cannot  justify  the  breaking  open  an  Privilege eonfinai 
outward  door  or  window  t©  execute  the  process:  if  he  do  J** "?  0*"'^''^  ,< 

1       ,  ,        .       1  Mb.aum.  X/l. 

he  is  a  trespasser,  and  consequently  cannot  be  deemed  actmg  Fost.  319. 
in  discharge  of  his  duty.  In  such  case  therefore,  if  the  oc-^^J^,^*  ^^'  ^^' 
cupier  of  the  house  resist  the  officer,  and  in  the  struggle  kill  cro.  C«r.537,  8a 
him,  it  is  only  manslaughter.  For  every  man's  house  is  his 
castle  for  safety  and  repose  for  himself  and  his  family.  And  1  Hale,  458; 
it  is  not  murder  in  this  case,  says  Lord  Hale,  because  it  ,is 
unlawful  in  the  officer  to  break  the  house  to  arrest.  2dly, 
It  is  n:&anslaughter,  because  he  knew  him  to  be  a  bailiff! 
But  3dly,  had  he  not  known  him  to  be  a  bailiff,  or  one  who 
came  on  that  business,  it  had  been  no  felony,  because  done 
in  his  house*  Thjus  last  instance,  which  is  set  in  opposition 

T  t  to 
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ch.  V.  ^  8r.    to  the  second,  must  be  understood  to  include  at  least  a  rea- 
Breaking  doorc,  sonable  ground  of  suspicion  that  the  party  broke  the  house 

widi  a  felonious  intent;  and  that  the  party  did  not  know,  as 
in  the  second  instance,  nor  had  reason  to  believe  that  it  ^was 
merely  as  a  trespasser  with  a  different  intent. 
No  privilege  in       This  privilege  extends  no  further  than  as  against   ar- 
i'lSslsuinf'^'    rests  upon  process  in  civil  suits*  For  where  a  felony  has 
in,  3.  been  committed,  or  dangerous  wotmd  given,  or  even  where 

1  Hale  459.       a  minister  of  justice  comes  armed  with  process  founded  on 

a  breach  of  the  peace,  the  party's  own  house  is  no  sanctuary 
Post  324.  for  him,  but  the  doors  may  be  forced  after  the  notification, 

demand,  and  refusal  aftermentioned. 

1  MS.  Slim.  172.      But  though  a  felony  have  been  actually  committed,  yet  a 

2  Hawk  ch  14  ^^^^  suspicion  of  guilt  against  the  party  will  not  warrant  a 
8.  7.  proceeding  to  this  extremity,  unless  the  officer  be  armed 
Sf'ne  *  ante  \  ^^^^  ^  magistrate's  warrant  grounded  on  such  suspicion.  It 
69.     '       '     will  at  least  be  at  the  peril  of  proving  that  the  party  so  taken 

on  suspicion  was  guilty. 
2  Hale,  92.  But  according  to  Lord  Hale,  if  there  be  a  charge  of  fe- 

lony laid  before  the  constable,  and  reasonable  ground  of  sus« 
picion  thereon ;  or  if  there  be  an  affray  in  an  house,  whereby 
2  Hale,  95.        there  is  likely  to  be  bloodshed  or  disorder;  or  any  unwar- 
rantable disturbance  at  any  unseasonable   time    of  night, 
especially  in  alehouses,  or  the  like  places  of  public  resort 
which  are  under  the  peculiar  superintendance  of  the  police; 
the  constable  or  his  watch  may  break  open  doors  to  suppress 
2  Hawk.  ch.  14.  the  disorder.    And  Hawkins,  who  agrees  herewith,  adds 
''  ^  further,  that  the  constable  may  do  the  like  when  an  affray 

has  been  made  within  his  view;  and  on  his  immediate  pur- 
suit of  the  affrayers  to  apprehend  them,  they  fly  to  an  house 
into  which  he  is  not  suffered  to  enter. 
S  Jac.  1.  c.  4.         The  like  force  may  be  used  with  the  like  precautions  by 
s-  ^\  Stat.  3  &  4  yac.  1.  for  the  takintrof  a  popish  recusant  standinc: 

Forcible  entry-  ^^ccommunicated  for  such  recusancy:  Or  where  a  forcible 

2  Hawk.  ch.  14.  entry  or  detainer  is  either  found  by  inquisition  before  justices 
8. 4  6.  ^f  peace,  or  appears  on  their  own  view:  Or  upon  a  capias 
capiat  pro  ^ne,  udagatum,  Or  capias  pro  fine,  in  any  action  whatever:  Or  to 
Hah.ficpois.    execute  an  habere  facias  possessionem:  Or  on  the  warrant  of 

3  Hawk.  ch.  14  ^justice  of  peace  for  levyingapenaltyona  conviction  grounded 
••  ^'  on  any  statute  authorizing  the  same.  But  in  these  cases  it  is 

Warrant  (fjut"  i 

f.«.        -^  ^  required 
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required  by  stat.  27  G.  2.  c.  20.  that  the  officer  executing    Ch.  v.  $  87. 
such  warrant  shall,  if  required,  shew  the  same  to  the  per-  Breaking  doon. 
son  whose  goods  and  chattels  are  distrained,  and  shall  suffer  27  G.  2.  c.  20. 
a  copy  thereof  to  be  taken* 

Further,  the  above-mentioned  rule,  though  founded  in  ViPHvilegeeonilned 
laudable  jealousy  of  private  liberW,  yet  encroaching  in  iome  '^'^'^f^  \^i' 

J  ur     •    \.'        •         .  r.u  u-  I      Ml     J   IMS. Sum.  171. 

degree  on  public  justice,  is  not  one  of  those  which  will  ad-  Post.  319. 
mit  of  any  extension.  It  is  therefore  confined  even  in  civil  ^  ***^^»  ^^• 
cases  to  outward  doors  and  windows  only,  such  as  are  in- 
tended for  the  security  of  the  house  against  persons  from 
without  endeavouring  to  break  in*  For  if  the  officer  find 
the  outward  door  open,  or  it  be  opened  to  him  from  within 
and  he  enter  t}&at  way,  he  may  then  break  open  any  inward 
door,  if  he  find  that  necessary  to  execute  his  process* 

In  the  case  of  Lee  v.  Gansel,  the  Defendant  had  for  several  Lee  v.  Gansel, 
years  rented  a  first  and  second  floor  in  the  house  of  A*  as  ^^' 
tenant  from  year  to  year,  and  A*  occupied  the  ground  floor. 
The  outer  door  being  opened  the  officer  entered,  and  after 
notification  of  his  business,  demand,  and  refussd,  broke  open 
the  door  of  Gansel's  chamber:  and  it  was  ruled  that  he  was 
justified  in  so  doing* 

In  Baker's  case,  (where  indeed  there  was  proof  of  a  previ-  Baker's  case,  at 
ous  resolution  in  the  prisoner  to  resist  the  officer,  whom  he  M5h*Term°* 
afterwards  killed  in  attempting  to  attach  (a)  his  goods  in  1775,  before  aU 
Ms  dwelling-house  in  order  to  compel  an    appearance   i°crowif^.'Res 
the  county  court,)  the  outer  door,  through  which  the  de-  MS.  &  Leach, 
ceased  passed  was  divided  into  two  parts,  the  lower  hatch  J^  ^q^^^ 
of  which  was  closed,  and  the  upper  part  open*    The  officer 
put  his  arm  over  the  hateh  to  open  it,  on  which  a  struggle 
ensued  between  him  and  «  friend  of  the  prisoner,  in  the 
course  of  which,  the  officer  having  prevailed,  the  prisoner 
shot  at  and  killed  him:  and  held  murder* 

Again,  this  privilege  of  a  man's  casde  fi*om  any  outward  To  the  occupier 
breach  extends  only  to  those  cases  where  the  occupier  or  any  '^  hit  family. 
of  his  family^  who  have  their  domicile,  their  ordinary  resi-  Post.  320. 
dence  there,  are  the  objects  of  the  arrest:  for  if  a  stranger,  \]^\  ^'"°* 
whose  ordinary  residence  is  elsewhere,  upon  pursuit  take  5  co.  93. 
refuge  in  the  house  of  another,  such  house  is  no  castle  of 
his^  and  therefore  he  cannot  claim  the  benefit  of  sanctuary 

{a)  The  objection  principally  turned  on  the  legality  of  the  attachment, 
which  was  signed  by  the  county  clerk  (whose  proper  duty  it  was)  in  his  own 
cause  s  but  this  being  a  men;  mimsterial  act  was  lM>lden  to  be  immatenaL 

in 
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* 

Ch.  V.  $  8T.  in  it.  It  mu«t  be  observed,  however,  that  in  all  cases  where 
Brealing  .loon,  the  doors  of  Strangers  are  broken  open  upon  supposition  of 
2  Hale  103.  ^^  person  sought  being  there,  it  must  be  at  the  peril  of  find- 
Vide  Fost  32t  ing  him  there :  unless  as  it  seems  where  the  parties  act  un- 
der a, magistrate's  warrant. 
Confined  to  ar-  This  privilege  is  also  confined  to  arrests  in  the  Jtrst  in- 
iwl*  ^"J^^-^^**  stance.  For  if  a  man  who  is  legally  arrested,  (and  laying 
FosL  320.  hold  of  the  prisoner  and  pronouncing  words  of  arrest  is  an 

S  ?k  *  79*^^  actual  arrest,)  escape  from  the  officer,  and  take  shelter,  though 
2  Hawk.  ch.  14  in  his  own  house,  the  officer  may  upon  fresh  pursuit  break 
■•  ^'  open  the  door  in  order  to  retake  him,  having  first  given  due 

notice  of  his  business,  and  demanded  admission,  and  been  re- 
fused. If  it  be  not,  however,  upon  fresh  pursuit,  it  seems  that 
the  officer  should  have  a  warrant  from  a  magistrate. 
John  Steven-  Neither  would  the  officer  be  warranted  in  breaking  open 

lost, T^^ifis     ^^^^  ^^  retake  his  prisoner  if  the  first  arrest  had  been  ille- 
gal ;  as  by  the  warrant  having  been  filled  up  after  it  had  been 
sealed  (a).  And  therefore  in  such  case  after  the  officer  had 
made  an  arrest  on  civil  process,  being  obliged  to  retire  by 
the  party's  snapping  a  pistol  at  him  several  times,  and  hav- 
ing returned  again  with  assistants  who  attempted  to  force  the 
'  door,  on  which  the  man  within  shot  one  of  them ;  it  was 
ruled  to  be  only  manslaughter. 
Pf-eviouenotificaT     Lastly,  it  is  to  be  observed,  that  not  only  in  this,  but  in 
tian  and  demand  every  case,  whether  criminal  or  civil,  where  doors  may  fcc 

of  entrance.  ^       /  .  ,  . ,  ^,  "l  . 

Fost.  320.  broken  open  m  order  to  make  an  arrest,  there  must  be  a 

IMS.  Sum.  17l.p|.eyjous  notification  of  the  business  and  a  demand  to  enter 
8. 1.  on  the  one  hand,  and  a  refusal  on  the  other,  before  the  par- 

2  Hawk.  ch.  14.  ties  proceed  to  that  extremity.  And  in  all  cases  if  the  offi^ 
'•  ^^'  cer,  or  his  assistants,  having  entered  a  house  in  the  execu- 

tion of  his  duty,  be  locked  in,  they  may  justify  breaking 

open  the  doors  to  regain  their  liberty. 

♦ 

$  88.  ^^  respect  to  the  tin^e  for  executing  process,  it  may  be  done 

Thnjeformaiing2X  night  as  well  as  by  day;  and  therefore  killing  the  bailiff 
^Hal  457  ^^  other  officer  on  pretence  of  his  coming  at  an  unseason- 
1  Hawk.  ch.  31.  able  hour  would  be  murder.  But  since  the  stat.  29  Car.  2, 
2sf  C w  ^^^7*^  ^'  ^*  ®*  ^*  ^  process,  warrants,  &c.  served  or  executed  on 

(a)  If  the  warrant  be  filled  up  by  the  magistrate  befohe  he  issues  it, 
though  signed  before,  it  is  regular,  and  killing  tbe  oihcer  in  endeavouring^ 
to  arrest  the  party  is  muider.  Cited  by  Lord  Kenyon  in  R.  v.  The  inhabt- 
tantJi  of  Winwif^  8  Term  Rep.  ^5,  as  a  case  determined  some  years  ago. 

a  Sun- 
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a  Sunday  are  void,  except  in  cases  of  treason,  felony,  or    Ch.  V.  $  88. 
breach  of  the  peace:    And  therefore  an  arrest  on  any  other  ^'^^  of  arrest. 
account  made  on  that  day  is  the  same  as  if  done  without  * 

any  authority  at  all*    Though  it  may  serve  to  explain  the 
occasion. 


It  remains  to  be  considered,  how  far  any  defect  in  the  frame        §  89. 
of  the  process^  or  any  other  illegaUty  in  the  arrest ^  may  he  urged  ^^^  far  a  third 
in  defence  of  a  third  person  who  interferes  to  prevent  it,  cmd  kills  yj^^^'^l^^  , 
the  officer  in  so  doing*  ^^  killing  the 

officer f  can  avail 

The  question  in  a  legal  form  is  reduceable  to  this.  How  himtelfofthe  t/- 
far  the  mere  view  of  a  person  under  arrest,  or  about  to  be  ^^i^^^  of  tuck 
arrested,  supposing  it  to  be  illegal,  is  of  itself  such  a  provoca- 
tion to  a  by-6tander,  as  will  extenuate  his  guilt  in  killing  the 
officer,  in  order  to  set  the  party  free  in  the  one  instance,  or 
prevent  the  arcest  in  the  other?    The  affirmative  part  of 
this  question  was  maintained  to  the  full  extent  of  it  by  seven 
judges  against  five,  in  the  case  of  Tooley  and  others.  There  Rex  y.  Tooley 
one  Bray,  who  was  a  constable  of  St.  Margaret's  parish  in  S^Ld^  r*"  isog, 
Westminster,  came  into  the  parish  of  St,  Paul  Covent  Gar-  Pogt.  329. 
den,  where  he  was  no  constable    and  consequently  had  no  ^  vf^^  ^^'  ^^' 
authority;  and  there  took  up  one  Ann  Dekins,  under  suspi- r,</c  Fost  312. 
cion  of  being  a  disorderly  person,  but  who  the  special  ver- 
dict found  had  no|  misbehaved  herself,  and  against  whom 
Bray  haid  no  warrant.    While  he  had  her  in  custody  they 
were  met  by  the  prisoners,  who  were  all  strangers  to  De- 
kins,  and  who  drew  their  swords  and  assaulted  Bray. to 
rescue  her  from  his  custody:  but  upon  his  shewing  them  his 
constable's  staff,  and  declaring  he  was  about  the  queen's 
business  and  intended  them   no  harm,  they  put  up  their 
swords,  and  he  carried  the  woman  to  the  round-house  in 
Covent  Garden.  Soon  after  the  prisoners  drew  their  swords 
again,  and  assaulted  Bray  on  account  of  the  imprisonment  of 
the  woman,  and  in  order  to  get  her  discharged;  whereupon 
Bi^y  called  Dent  to  his  assistance  to  keep  the  woman  in 
custody,  and  defend  himself  from  the  violence  of  the  prison- 
ers; when  one  of  the  prisoners  before  any  stroke  received 
gave  Dent  a  mortal  wound.  All  the  judges  except  one  agreed 
that  Bray  acted  without  any  authority;  but  that  one  thought 
that  shewing  his  staff  was  sufficient;  and  that  with  respect 

tQ 
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Ch.  V.  ^  89.  to  the  prisoners  he  was  to  be  considered  as  constable  de  facrto* 
BamfarillegaU'^xxt  the  main  point  on  which  they  differed  was,  whether  the 
2^^^!^^'^**"  illegal  imprisonment  of  a  stranger  were  under  these  circuni^ 
per§oM.  stances  a  sufficient  provocation  to  by-standers,  or,  as  Lord 

Vide  Rex  ▼.  Holt  expressed  himself,  a  provocation  to  all  the  subjects  of 
Keate,  Com.  England*  The  five  judges  who  held  the  case  to  be  murder 
^ideiol  thought  that  it  would  have  been  a  sufficient  provocation  to  a 

Ante»  8. 5a        relation  or  friend,  but  not  to  a  stranger*    The  other  seven 

thought  there  was  no  ground  for  making  such  a  distinction, 
and  that  it  was  a  provocation  to  all  whether  strangers  or 
otherwise,  so  as  to  reduce  the  offence  to  maifilaughter;  it 
being  a  sudden  action,  without  any  precedent  malice,  or  ap-* 
parent  design  of  doing  hurt;  but  only  to  prevent  the  impri- 
sonment of  the  woman,  and  to  rescue  one  who  was  unlawfully 
restrained  of  her  liberty*  But  they  admitted,  that  all  per* 
sons  interfering  in  the  case  of  an  arrest  by  officers  of  justice 
did  it  at  their  peril  in  case  the  lurest  should  be  lawfuL  The^ 
,  opinion  however  maintained  by  the  seven  judges  in  the  above 
Fort.  312.'         case  has  been  very  ably  combated  by  Mr*  Justice  Foster,  who 

holds  that  the  kind  of  provocation  which  extenuates  homicide 
into  manslaughter  must  be  a  sudden  provocation  immediate- 
ly felt  by  the  party  himself  at  the  time  of  the  fact,  and  not  a 
resentment  suggested  by  reflection  or  political  reasonings  for 
an  injury  done  to  a  stranger,  and  the  consequence  of  that 
injury  to  the  public"  in  general*  The  case,  he  says,  was  in 
truth  no  more  than  this :  the  prisoners  saw  a  woman,  a  per- 
fect stranger  to  them,  led  to  the  round-house,  under  a  charge 
of  a  criminal  nature;  and  this  afterwards  appeared  to  have 
been  an  illegal  arrest ;  but  which  was  not  known  to  them  at 
the  time.  Upon  which  they  had  at  the  first  meeting  with 
the  constable  drawn  their  swords  upon  him,  unarmed  as  he 
was  against  such  weapons,  but  soon  put  them  up  again,  ap» 
pearing  to  be  pacified;  and  cool  reflection  seemed  in  some 
measure  to  have  taken  place*  At  the  second  meeting,  which 
was  after  the  woman  was  in  the  round-house,  the  deceased 
received  his  death's  wound  before  a  blow  was  given,  or  for 
aught  appeared  offered  on  the  part  of  him  or  his  party* 
This  he  considers  as  grounded  rather  upon  resentment  or  a 
principle  of  revenge  for  what  had  passed  before,  than  upon 
any  hope  or  endeavour  to  assist  the  woman%    And  withoat 

entering 


Of  Homicide  327 

(/n  advancement  of  Laxv). 

entering  into  the  merits  of  Hopkins  Hugget's  case,  (which    Ch.  V.  $  89. 
he  seems  to  doubt,)  he  distinguishes  this  of  Tooley's,  as  well '^'^'^'^^^'«- 
from  that,  as  from  the  case  of  Sir  Henry  Ferrei^s  servant,  excuse  for  third 
both  of  which  were  mainly  relied  on  in  Tooley's  case:  for  in /^*^^- 
both  there  was  an  affray,  wherein  the  blood  might  be  heated 
before  the  mortal  wound  was  given.    In  the  latter,  after  Sir 
Henry  had  submitted  to  the  arrest,  his  servant  ywarr^/feflfCra  Car.371* 
with  the  officer,  and  fought  and  killed  him.    According  to 
the  report  the  rescue  was  a  mere  pretence;  and  therefore 
the  case  was  clearly  no  more  than  manslaughter;  being  ho- 
micide upon  a  sudden  aflray;  without  entering  into  the 
question  of  the  illegality  of  the  arrest.    And  the  same  might 
be  said  of  Hopkins  Hugget's  case  as  stated  by  Lord  Hde.  It  1  ^^^»  465. 
was  a  sildden  quarrel  and  affray,  and  a  combat  between  him 
and  an  assistant  of  the  press-master,  upon  some  rudeness 
offered  on  the  part  of  the  assistant.    Though  Kelyng  reports  Kel.  59. 
the  case  to  have  turned  on  the  illegality  of  the  impress, 
being  without   any  proper  warrant,   and   the  provocation 
such  an   act  of  oppression  may  be  presumed  to  give  to 
every  man,  whether  friend  or   stranger,   to  endeavour  a 
rescue. 

Mr.  Justice  Foster  adds  to  his  observations  on  these  cases,  Fo»t.  317. 
that  he  is  firmly  persuaded,  that  on  such  occasions  as  these  a 
general  submission  to  the  known  badges  of  authority,  exacted 
from  all  persons  strangers  to  the  party  supposed  to  be  injured 
or  his  cause,  would  greatly  conduce  to  the  stability  of  go- 
vernment in  the  fate  of  which  all  private  rights  are  involved. 
From  whence  it  seems,  that  with  respect  to  mere  strangers  at 
least  he  rather  inclined  to  favour  the  opinion  of  the  single 
judge,  who  held  in  Tooley's  case,  that  Bray's  acting  as  con- 
stable de  facto  was  sufficient  to  constitute  the  crime  of  mur- 
der as  against  the  prisoners.  But  the  difficulty  lies  in  making 
out  the  fact  of  Bray's  having  acted  as  constable  de  facto,  as 
was  observed  by  Lord  Holt  in  answering  diat  argument.  For 
though  it  be  not  necessary,  according  to  Gordon's  case,  to  Ante,  p.  315. 
prove  the  appointment  and  swearing  in  of  such  an  officer, 
yet  evidence  of  his  being  generally  received  by  the  parish, 
and  known  as  such,  seems  to  be  necessary  before  he  can  be 
considered  even  as  constable  de  facto.  Whereas  in  Tooley's 
case  another  person  was  actually  invested  with  the  office. 

It 
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Ch.  V.  $  89.  It  may  be  worthy  of  consideradon  whether  the  illegality  of 
Sovyfarillegali'^ixi  aircst  does  not  place  the  officer  attempting  it  exactly  on 
^ixcitst  for  third  ^^^  same  foot  as  any  other  wrong-doer:  and  whether  in  the 
pertotu.  case  of  interference  by  a  stranger  or  any  other  person,  the 

Ante,  8. 20,  &c.  question  of  provocation  ought  not  to  be  governed  by  the 

same  rules  as  regulate  ordinary  cases  of  the  like  sort.    The 

four  judges  who  differed  in  Hugget's  case^  though  they  do 

not  in  terms  adopt  this  conclusion,  yet  argue  from  the  same 

Hugget'a  case,  premises.    The  circumstances  of  that  case,  as  stated  more 

Ante  327.         *^  large   by  Kelyng,  were  these:    Berry  and  two  others 

pressed  a  man,  without  any  warrant  for  so  doing;  to  which 
the  man  quietly  submitted,  and  went  along  with  them.  The 
prisoner  with  three  others  seeing  them  instantly  pursued 
them,  and  required  to  see  their  warrant:  on  which  Berry 
shewed  them  a  paper,  which  the  prisoner  and  his  associates 
said  was  no  warrant;  and  immediately  drew  their  swords  to 
rescue  the  impressed  man^  and  thrust  at  Berry*  Whereupon 
Berry  and  his  two  companions  drew  their  swords,  and  a  fight 
ensued,  in  which  Huggct  killed  Berry.  Now  on  that  state- 
ment of  the  case,  unless  an  illegal  arrest  be  still  supposed  to 
be  a  provocation  to  all  the  people  of  England,  as  was  said  in 
Tooley's  case,  Hugget  upon  the  principle  already  stated  was 
undoubtedly  guilty  of  the  murder.  *  For,  as  was  urged  by 
those  four  judges,  if  A.  assault  B-  without  any  provocation, 
and  draw  his  sword  and  pass  at  him ;  and  then  B.  to  defend 
himself  draw  his  sword,  and  they  fight  together;  if  A.  kill 
B«,  it  is  murder;  and  B.\  drawing  his  sword  to  defend  him- 
self shail  not  lessen  the  other's  offence.  And  they  were  also 
ri^lHa1e,465.of  opinion,  that  nothing  hit  an  open  a  fray  or  striving  can  be 
'  a  provocation  to  any  person  to  meddle  with  an  injury  done  to 
another^  so  as  to  lessen  the  offence  to  manslaughter,  if  in 
Ante,  8.  63.  83,  ^jj^t  meddling  he  kill  a  man;  and  not  even  that,  as  hath 

been  shewn,  in  the  case  of  a  lawful  arrest.  But,  say  the 
same  judges,  where  people  are  at  peace,  there  if  another 
man,  upon  suspicion  that  an  injury  is  done  to  one  of  them, 
will  assault  and  kill  him  whom  he  supposes  did  the  injury, 
this  is  murder.  And  they  held,  that  the  case  in  12  Rep.  87. 
where  two  who  were  playing  at  bowls  quarrelled,  and  a 
.third  person  in  revenge  of  his  friend  struck  the  other  with  a 
^   bowl  and  killed  him;  which  was  ruled  to  be  only  manslau^- 

teri 
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ter;  must  be  intended  to  mean  that  the  two  men  who  fell  out   CL  V.  $  89. 
were  zxXxusSij fighting  together  at  the  time;  for  if  words  only  SonfarUUgali' 
had  passed  between  them,  it  would  have  been  murder;'  ^^xaJefort^rd 
which   all  the  other  judges  agreed.     And  the  four  heldA^'oM* 
Hugget's  case  to  be  much  stronger  than  that,  because  the  im»  ' 

pressed  party  himself  was  quiet  and  made  no  resistance^  and^  be* 
cause  they  who  meddkdwere  no  friends  or  acqtudntance  of  hiSy 
but  mere  strangers^  and  did  not  so  much  as  desire  those  who 
had  him  in  custody  to  let  him  go,  but  presently  without  more 
drew  their  swords  and  ran  at  them  (a).  And  they  thought  it 
of  dangerous  consequence  to  give  any  encouragement  to  pri- 
vate men  to  take  upon  themselves  to  be  the  assertors  of  odier 
men's  libeities,  and  to  become  patrons  to  rescue  them  by 
force  from  wrong,  especially  in  a  nation  where  there  are 
good  laws  for  the  punishment  of  all  such  injuries:  and  one 
great  end  of  law  is  to  right  men  by  peaceable  means,  and  to 
discoimtenance  all  endeavours  to  right  themselves,  much  less 
other  men,  by  force.  t 

Upon  the  same  reasoning,  on  the  want  of  sufficient  pro- 
vocation, Tooley's  case  stands  (says  Mr.  Justice  Foster  on  Ante,  325. 
another  occasion)  on  no  better  grounds  than  the  opinions  of  ^^''^*  ^^ 
seven  learned  judges  against  five:  for  there  the  mortal  blow 
was  given  before  any  stroke  given  or  o£Fered  by  the  other 
party,  or  any  other  legal  provocation  to  them,  unless  the 
illegality  of  the  woman's  imprisonment,  as  it  eventually  ap« 
peared,  were  a  provocation  to  every  subject  (6). 

(a)  Hug^gett's  case  is  stated  very  diffcFently  by  Lord  Hale;  according  i  Hale,  465. 
to  whom  it  was  no  more  than  this:  a  press-master,  with  the  assistance  of  ^|'^  Post  3l4k 
C.  seized  B.  for  a  soldier;  D.  finding  fault  with  the  rudeness  of  C.  there 
gren  a  quarrel  betv)een  them,  and  D.  killed  C 

(If)  Vide  Mai-y  Adey's  case,  O.  B.  1779,  where  the  same  kind  of  ques- 
tion arose.  The  prisoner,  who  cohabited  with  one  Famello,  killed  an  as- 
sistant of  the  constable  who  came  to  take  him  up  as  a  vagrant  under  the 
19  G.  2.  c.  10. ;  he  in  truth  not  being  an  object  of  the  act,  but  not  having 
made  any  resistance  himself  to  the  arrest.  Leach,  189-  says,  that  the  pri- 
soner, wlioae  case  wa^  argued  upon  a  special  verdict  before  all  the  judges, 
lay  18  months  in  gaol,  and  was  then  discharged.  Upon  inquiry,  however, 
it  appears,  that  pending  the  consideration  of  the  case  by  the  judges  she 
escaped  during  the  riots  in  1780,  and  was  never  re-taken.  MS.  Bmler,  J. 
And  vide  the  note  to  the  last  edit,  of  Leach,  1  vol  245.  253. 

Uu 
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Ch.  V.  590.   n.  Touchit^  the  safe  Custody  of  Persons  arrmedand 
l^V^l.  in  Cmfinemenu 

This  is  either  with  respect  to  the  officers  making  the 


Tttt. 


J  90.        arrest^  or  with  respect  to  the  gaoler  to  whose  custody  the 

Antey  8.  65.  •  4*  i  •         i 

prisoners  are  afterwards  consigned. 
S^e  custody  by        1,  The  first  subject  of  inquiry  is  ab-eady  exhausted;  it 
Officer  arretting.  j^j^^jj^g  \y^^^  before  observed,  that  after  an  arrest«>nce  legally 

made,  (and  laying  hold   of  a  prisoner   and   pronouncing 
words  of  arrest  is  an  actual  arrest,)  if  the  party  escape,  or 
Ante,  8.  68.       with  his  consent  be  rescued  from  the  officer,  the  latter  may 
PiUt  de^e    ^^wfully  kill  him,  in  the  case  of  an  arrest  for  felony  actually 
121.  '   committed,  or  whether  committed  by  him  or  not,  if  he  had 

Sum '3*6  ^37       ^^^^  arrested  upon  a  proper  warrant,  oj  hue  and  cry  had 
3  Inst.  221.        been  raised  against  him  by  name,  or  he  had  stood  indicted 

for  felony:  but  if  in  any  of  these  cases  the  officer  mi^t  have 

otherwise  taken  him,  it  will  be  at  least  manslaughter.  And 

70^71%!^        ^^  ^^*  ^^^  ^^^^  shewn,  that  whether  in  civil  or  criminal 

cases  the  officer  may  kill  the  party  who  is  the  object  of  the 
arrest,  or  any  other  person  actually  resisting  him  in  his  en- 
deavours for  that  purpose,  without  being  obliged  first  to  re- 
1  Hale,  481.      tr^at.    But  that  in  cases  of  arrest  for  misdemeanors,  or  in 
Ante,  8. 70.  74.  ^ivil  suits,  it  is'unlawful  to  kill  a  prisoner  who  escapes  from 

the  arrest  by  bare  flight,  without  any  actual  resistance;  and 

consequendy  the  case  will  be  either,  murder  or  manslaughter 

according  to  the  circumstances.  Again,  it  has  been  shewn 

Ante  8.  87.       ^^^  ^^  ^^  cases  after  an  arrest  once  made,  the  officer  may  on 

fresh  suit  break  open  doors  to  retake  his  prisoner  if  he  escape 
or  be  rescued. 

$  91.  2.  Gaolers  and  their  officers  are  under  the  same  special 

By  Gaolers.       protection  as  other  ministers  of  justice:  and  therefore  if  in 

Fost  321  •  . 

1  Hftle  ^1.  ^^  necessary  discharge  of  their  duty  they  meet  with  resist- 
ance, whether  from  the  prisoners  themselves  in  civil  or 
criminal  suits,  or  from  others  on  behalf  of  such  prisoners, 
they  are  not  obliged  to  retreat  as  far  as  they  can  with  safety, 
but  may  freely  and  without  retreating  repel  force  with 
force.  And  if  the  party  so  resisting  happen  to  be  killed, 
this  on  the  part  of  the  gaoler  or  his  officer,  or  any  person 
coming  in  aid  of  him,  will  be  justifiable  homicide.    On  the 

other 


other  h^iid,  if  an}^of  th^ae  should  fall  in  the  conflict,  this    Ch.  V.  5^91. 
will  amount  to  wilful  murder  in  all  persons  joining  in  such  Touchinst  Mafe 

resistance.  cwftody  Ij  gaolr 

But  an  assault  upon  a  gaoler,  which  would  warrant  him 


er*. 


(apart  from  any  personal  danger)  in  killing  a  prisoner,  must  \^'  |^*  ^^' 
it  should  seem  be  such  from  whence  he  might  reasonably  120, 1. 
apprehend  that  an  escape  was  intended,  which  he  could  not 
otherwise  prevent.  And  Hawkins  seems  to  understand  this  1  Hawk.  c.  38. 
matter  in  the  same  manner  when  he  says,  that  if  a  criminal, '*  ^^' 
mdeaoouring  to  break  the  gaol^  assault  the  gaoler,  the  latter 
may  lawfully  kill  him  in  the  affray. 

The  law  however  watches  with  a  jealous  eye  over  the        §  92. 
conduct  of  these  officers;  and  therefore  if  a  prisoner  under  ^>uret4  fy gaol- 
their  care  die,  whether  by  disease  or  accident,  the  coroner,  Post  321. 
i^pon  notice  of  such  death,  (which  notice  the  gaoler  is  obliged  J  ^*^^»  ^^ 
to  give  in  due  time,)  ought  to  resort  to  the  gaol,  and  there,  Post  ch.  6.  s.  2. 
upon  view  of  the  body,  make  inquisition  into  the  cause  of 
the  death.    And  if  it  were  owing  to  cruel  and  oppressive 
usage  on  the  part  of  the  gaoler,  or  any  officer  of  his,  or  in 
the  language  of  the  law  to  duress  of  imprisonment,  it  will 
be  murder  in  the  person  guilty  of  such  duress*  For  though  in 
civil  suits  the  principal  may  in  some  instances  be  answerable 
for  the  fault  of  his  deputy,  yet  in  criminal  cases  each  man 
must  answer  for  his  own  acts  or  defaults.     If  a  gaoler,  caatell  widow  t. 
knowing  that  a  prisoner  infected  with  the  small-pox  lodged  Bambridge  and 
in  a  certain  room  in  the  prison,  confined  another  prisoner  qs%.  9  St  Tr. 
against  his  will  in  the  same  room,  in  consequence  of  which  ^77. 181. 
the  latter,  who  had  not  had  the  distemper,  of  which  the  gaoler 
had  notice^  caught  it  and  died  of  it;  this,  being  done  from 
a  deliberate  malignant  motive,  would  clearly  be  murder  in 
the  gaoler. 

On  an  indictment  for  the  murder  of  one  Ame,  a  prisoner  Rex  v.  Huggins 
in  the  Fleet,  the  jury  found  specially,  that  the  Defendant  g^g^*^' 
Huggins  was  by  letters  patent  constituted  w;arden  of  the  Post  322. 
Fleet,  with  power  to  execute  the  office  by  deputy;  that  he  S^fij^^^L 
appointed   Gibbon  his  deputy,  who  acted  as  Buch;   that  son,  o.  B.  Sept 
Barnes  was  Gabon's  servant,  and  was  to  take  care  of  th|9  ^^^'^^^^'  ^*" 
prisoners,  and  particularly  of  Ame;  but  that  he  put  hiin 
into  a  new-built  room  which  was  over  the  common  sewer, 

the 
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Ch  V.  $  92. .  the  waUs  of  which  were  damp  and  unwholesome,  and  kept 
Touching  ta/e  him  without  fire,  chamberpot,  or  other  necessary  conve- 
««**  ytygao-  njejjce  for  forty-four  days.  That  Bamesknew  the  unwhoUome 
—————  situation  of  the  room ;  and  that  for  fifteen  days  at  least  before 

the  death  of  Ame  Huggins  knew  the  condition  of  the  room, 
he  having  been  that  once  present  at  the  prison,  and  seen 
Ame  under  such  duress  of  imprisonment,  and  turned  away; 
at  which  time  Barnes  shut  the  door  of  the  room,  in  which 
Arne  continued  till  he  died.  That  by  duress  of  the  im-. 
prisonment  Ame  had  sickened  and  died.  That  during  the 
time  Gibbon  was  deputy  Huggins  sometimes  acted  as  war- 
den. The  Court  were  clearly  of  opinion  upon  these  facts 
that  Barnes  was  guilty  of  murder.  They  were  deliberate 
acts  of  cruelty,  and  enormous  violations  of  the  trust  reposed 
by  the  law  in  its  ministers  of  justice.  But  they  also  thought 
that  Huggins  was  not  guilty.  It  could  not  be  inferred  from 
the  bare  seeing  the  deceased  once  during  his  confinement 
that  Huggins  knew  his  situation  was  occasioned  by  the  xm<- 
proper  treatment,  or  that  he  consented  to  the  continuance 
of  it.  They  said  it  was  material  that  the  species  of  duress 
by  which  the  deceased  came  to  his  death  could  not  be  known 
by  a  bare  looking  in  upon  him.  Huggins  could  not  know 
die  circumstances  under  which  he  was  placed  in  the  room 
against  his  consent,  or  the  length  of  his  confinement,  or 
how  long  he  had  been  without  the  decent  necessaries  of  life : 
and  it  was  likewise  material  that  no  application  was  made  to 
him,  which  perhaps  might  have  altered  the  case.  Besides, 
the  verdict  finds  that  Barnes  was  the  servant  of  Gibbon^ 
and  Gibbon  had  the  actual  management  of  the  prison;  and 
they  seemed  to  think  that  the  accidental  presence  of  the 
principal  would  not  amount  to  a  revocation  of  the  deputy's 
authority 


^% 


§  93,       III.  Touching  the  Execution  of  Criminals  in  Pursuance 
^^^^^'  '  of  the  Judgment. 

lHft]e,49r.  '^^  deliberate  imcompelled  extrajudicial  killing  of  any 

person,  though  attiunted  of  treason  or  felony,  or  in  a  prae- 
munire) is  murder;    unless   done   upon  due  process  and 

according 
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actoitUiig  to  law,  in  which  case  the  act  is  justifiable  from  ne*    ch.  V.  $  93. 
cessity.    Under  this  head  I  shall  take  the  consideration  of  In  exeaitim  <f 
the  matter  higher  up  than  the  mere  act  of  execution^  and     J»<y*w<w<' 
examine,  1.  How  far  the  witnesses  on  whose  evidence  the 
verdict  and  judgment  are  founded  are  implicated  in  the  rec* 
titude  of  the  consequent  execution.    2.  How  far  the  judge 
who  pronounces  or  the  o£Scers  who  execute  the  judgment 
are  answerable  for  the  legality  of  it.    3.  To  what  extent  the 
execution  must  conform  to  the  judgment.   4.  That  the  exe- 
cution be  done  by  a  lawful  officer. 

1.  It  has  been  much  doubted  whether  a  person  wilfully        $  94. 
giving  false  testimony  against  another  in  order  to  accomplish  "^  ^  wi«w*#f#. 
his  death  can  be  indicted  of  murder,  if  the  innocent  party 
be  convicted  thereon  and  su£Fer  death  by  the  judgment  of 
the  law.    The  only  instance  of  a  prosecution  of  this  sort  in  3  Inst.  48. 
modem  times  was  in  the  case  of  Macdaniel,  Berry,  and  p^^  v.  Macda- 
Jones,  who  were  indicted  for  murder,  upon  a  conspiracy  of  niel,  Berry,  and 
diis  nature  against  one  Kidden,  who  was  convicted  and  {^^^"q  st.  Tr. 
executed  for  a  robbery  upon  the  highway,  upon  the  evidence  446.  Leach,  39. 
of  Berry  and  Jones.    They  were  all  convicted  upon  this  in-  *J|  tk^^Sut^" 
dictment,  in  which  the  special  matter  was  set  forth;  but  56. 
judgment  was  respited  in  order  that  the  point  of  law  might 
be  more  fully  considered  upon  a  motion  in  arrest  of  judg- 
ment.    But  the  Attorney-General  declining  to  argue  the 
point,  the  prisoners  were  discharged   of  that   indictment. 
Mr.  Justice  Foster  intimates  a  strong  opinion  against  the  va- 
lidity of  such  an  indictment,  chiefly  as  it  seems  on  the  ground 
of  its  disuse  for  many  ages  past;    though  he  admits  that  ^«*  Mbr.  ch.  1. 
there  are  strong  passages  in  our  ancient  writers  which  gready  3^^^,  ^b!  a  c  4. 
countenance  such  a  prosecution.    And  we  have  the  authority  yidt  1  Hawk. 
of  Mr.  Justice  Blackstone  for  saying,  that  the  Attomey-Ge-  \  ^^  qJ^ 
neral,  in  the  case  of  Macdaniel  and  the  others,  did  not  de- 196.  3  Inst  91. 
cline  arguing  the  point  of  law  from  any  apprehension  that  it 
was  not  maintainable  (a),  but  from  other  prudential  rea- 
sons ;  and  therefore  that  nothing  should  be  concluded  from 
the  waiving  of  that  prosecution.   What  the  chief  of  those 

(a)  The  author  has  heard  Lord  Mansfield,  C.  J.  make  the  same  obser- 
vation; and  say,  that  the  opinions  of  several  of  the  judges  at  that  time, 
«nd  his  own,  w«re  strongly  in  support  of  the  indictment 

prudential 
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Cbr.V.  f  94.  prudential  reasons  was  he  aUude3  to  in  the  same  paasf^ge^ 
jMtoWitneues,  namely,  to  avoid  the  danger  of  deterring  witnesses  from  ^v* 
ing  evidence  upon  capital  prosecutions  if  it  must  be  at  the 
peril  of  their  own  lives.  With  respect  to  the  offence  in  foro 
conscientise,  it  is  without  doubt  as  aggravated  a  species  of 
murder  as  any  that  can  be  conceived. 

$  95.  2*  As  to  the  responsibility  of  the  judge  who  pronounces^ 

^*j^^i*^^    and  the  officer  who  executes  the  sentence,  it  does  not  seem  to 

ana  omcer.  ' 

1  HaJe»  497.      be  very  accurately  defined.    Lord  Hale  says,  that  it  is  ne- 
cessary, first,  that  he  who  gives  sentence  of  death  against  a 
malefactor  be  authorized  by  lawful  commission  or  cbarCx:r,  or 
by  prescription  to  have  cognizance  of  the  causet    Secondly, 
That  he  who  executes  such  sentence  be  authorized  so  to  do; 
otherwise  it  will  be  murder  or  manslaughter,  or  at  least  a^ 
great  misprision  in  the  judge  who  pronounced,  and  in  the 
officer  who  executed  such  sentence.     But  where  their  re- 
spective authorities  are  complete,,  the  execution  of  such 
sentence  is  the  clearest  instance   of  justifiable   homicide. 
The  magnitude  of  the  offence,  where  the  act  becomes  such 
for  want  of  due  authority,  seems  to  depend  upon  the  degree 
of  colour  under  which  either  the  judge  or  officer  acted  who 
1  Hawk.  ch.  28.  have  acted  improperly.    If  the  person  who  pronounced  the 
s.  ^  .  c  .  3  .    ggQ^^iiQe  had  no  colour  of  authority  at  all,  it  is  undoubtedly 
1  Hale,  497.      murder  in  him  and  in  the  person  who  knowingly  executed 
4mac Com  178  ®^^^  *  sentence.    But  if  there  be  but  slight  colour,  and  the 

judge  acted  bona  fide  and  under  a  belief,  though  mistaken, 

that  he  had  competent  jurisdiction,  he  could  not  I  think  be 

lHak,454.497,  guilty  of  murder.    As  if  justices  of  peace,  whose  commis- 

sion  extends  to  try  felonies  but  not  treasons,  gave  judgment 
of  death  on  an  indictment  for  treason;  though  this  would  be 
erroneous,  yet,  says  Lord  Hale,  they  would  not  be  guilty  of 
murder,  having  some  colour  for  proceeding  therein ;  because 

Vide  Farring-     jji  treason  is  felony,  though  it  be  something  more :  but  that 
ton's  case,  .  «  i  i  '         ...        .  i    •     ^*  tt  ^  ^^   • 

T.  Jones,  222.    *t  would  be  a  great  misprision  m  such  justices.     Yet  it  is 

Trem.  P.C  250.  now  notorious  that  their  commission  does  not  confer  any  such 

9      *  '"'**  **  '  authority.    If  however  the  justices  had  jurisdiction  over  the 

1  Hawk.  ch.  28.  offence,  and  the  proceedings  only  were  erroneous,  the  jus- 

1  Hale  501.      ^*^^*  ^^^Y  ^^  whom  such  error  was  known,  and  who  not- 
withstanding wilfully  proceeded,  would  be  guilty  of  felony, 

and 
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and  not  the  officer  who  executed  their  sentence.    But  where    ch.  V.  $  95. 
persons  act  by  virtue  of  a  colnintssion,  which  if  it  were  strict-  ^  to  judge  md 
ly  regular  would  give  them  fullauthority,  but  it  happens  to  be        W^^- 
defective  only  in  some  point  of  form,  it  seems  that  they  are  ^  Hawk.  ch.  SI. 
no  way  criminal.    As  where  a  commission  is  determined  by  \  ^^  ^pg 
the  neglect  of  the  clerk  to  adjourn,  a  judgment  afterwards 
woiild  indeed  be  erroneous,  but  the  judge  who  inadvertendy 
pronounced  as  well  as  the  officer  who  executed  the  sentence 
would  be  excused. 

3.  The  e^ceeution  must  not  vary  from  the  judgment,        }  95. 
otherwise,  according  to  Lord  Coke  and  Lord  Hale,  the  officer  ^^cecutimfmut 
executing  it  will  be  guilty  of  felony  at  least,  if  not  of  mur-  ^^^|^.  *^ 
<kr.     And  therefore,  say  they,  if  the  judgment  be  to  be  3  Inst.  52. 211. 
^hanged,  ^nd  the  officer  behead  die  party,  it  is  holden  murder.  J^,  -^6*501. 

But  dik  is  not  universaUy  true.    If  indeed  the  officer  of  his  3  Hale,  411. 
own  head  and  without  warrant  or  colour  of  authority  vary  43i^<.^'^*4Q5 
from  &e  judgment,  he  may  be  criminal  to  that  degree.    But  1  MS.  Sum.  1^ 
if  the  officer  have  a  warrant  from  the  crown  for  beheading 
-a  person  under  sentence  of  death  for  felony,  and  act  accord- 
ingly, diis  would  not  be  criminal.    For  though  the  king  can- 
BOt'by  his  prerogative  vary  the  execution  so  as  to  aggravate 
the*  punishment  beyond  the  intention  of  the  law,  yet  he  may 
mitigate  the  pain  or  infamy  of  it«    And  even  without  any 
-warrant  the  common  practice  in  burning  female  offenders 
before  the  act  of  the  30  Geo.  3.  c.  48.  was  to  strangle  them 
at  the  stake  before  the  fire  had  reached  them:  but  now  by 
that  act  they  are  to  be  hanged  as  other  offenders. 

4.  The   execution   must  be   performed   by  the  proper        h  97". 

officer  or  his  appointed  deputy.    And  if  one  without  ^^Y^^J^^'^ 

authority  were  to  take  upon  him  to  execute  sentence  oflHswk.ch.28. 

death,  it  would  be  murder.  \^'r?  ^^^' 

'  en.  51. 8.  o. 

1  Hale,  A&T'    Sum.  35.   4Blac.  Com.  178, 9.  Dalt  ch.  150. 
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ch.  V.  J  98.   VIL  ffaw/ar  all  or  arty  of  the  Circumstances  treated 
^^'^fj^!'''^      of  under  the  foregoing  Heads  vary  the  Degree  and 

Punishment  of  the  Offence  of  Homicide  committed 

against  Masters^  Husbands^  or  ecclesiastical  Supe- 
riors,  respectively^  by  their  Servants^  fFives,  or  eccle- 
siastical Inferiors. 

%  98.  The  Stat.  25  E.  3.  at.  5.  c.  2.  ascertained  and  limited  the 

2?E^^t^r"'  offence  of  petit  treason  to  the  three  instances  above  mcn- 
e.  3.  ^  1  Ed.  &  tioned  out  of  several  others^  which  were  so  considered  at 

1  Me;  3^7.      common  law. 

3  Inst.  19.  Petit  treason,  which  is  a  species  of  felony,  is  the  highest 

|f|f  y^^  ^^    degree  of  murder:  it  is  murder  aggravated  by  circumstances 

1  Hawk.  ch.  33.  ^^  ^  treasonable  kind.  And  therefore  if  the  fact  aj^ar  to 
s.  6.   Sum.  24.   have  happened  upon  a  sudden  falling  out,  or  in  the  party's 

2  Hiie'  I84!      necessary  defence,   or  under  any  cirtumstances  which  at 

common  law  would  reduce  the  crime  below  murder,  it 
cannot  be  pietit  treason,  but  will  fall  under  the  same  consi- 
derations as  if  the  party  had  been  indicted  of  murder. 
And  so  a  pardon  of  murder,  or  an  exception  of  murder  in  a 
pardon  of  all  felonies  generally,  includes  petit  treason.  It 
only  remains  therefore  to  be  considered  in  what  instances 
the  several  relations  above  referred  to  are  of  force  to  dench 
minate  the  killing  petit  treason. 

$  99.  1.  A  servant  killing  his  master.    Under  the  term  mastif 

i^iuT^SdO  *®  included  mistress  or  his  master's  wife.  And  if  a  servant 
Sum.  ^.  l^ill  his  master  after  departure  from  his  service,  upon  malice 

^?T*4*^^  conceived  before,  this  will  be  petit  treason.  So  if  a  son 
4Biac.CoiiL303.lciU  his  father  or  mother,  to  whom  he  is  bound  apprentice, 
K^ 'T^"  ^lA  ^^  ^y  ^^^^'^  ^^  *s  maintained,  and  to  whom  he  does  any 
Daliflon,  14.  necessary  service,  although  he  receive  no  wages,  yet  by 
Dalt  ch.  142.     reason  of  the  service  he  may  be  indicted  by  the  description 

of  servant  within  the  act. 

(  too.  2.  A  wife  killing  her  husband  is  petit  treason;  but  ahus- 

f\nBt/^6  ^^^^  killing  his  wife  is  only  murder ;  because  of  the  obe<lience 
1  Hale,  381.  which  in  relation  of  law  is  due  from  the  wife  to  the  bus- 
4Blac.C0m.2q3.  band. 

ct  vid.  authon-  w««*« 

ties  supra. 
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band*  A  wife  though  divorced  a  mensa  et  thoro  is  still  Ch.  V.  $  loa 
within  the  statute,  because  the  vinculum  matrimonii  subsists.  By  a  wfe. 
But  a  wife  de  facto  ,is  not  sufficient:  and  therefore  if  a  man 
marry  a  second  wife,  living  the  first,  the  second  is  not  with- 
in the  statute,  unless  under  circumstances  she  might  be  con« 
sidereii  as  a  servant,  which  however  Lord  Hale  seems  to 
doubt. 

As  to  what  shall  be  deemed  sufficient  evidence  of  marriage  Ewknceofmar- 
in  prosecutions  of  this  sort,  it  may  be  collected  from  the  ^^'l-^i   »  i  ^ 
following  case  in  addition  to  the  general  authorities  already  gamy. 
in  print. 

Mary  Norwood  was  indicted  before  Mr.  Serjeant  Burland  Mary  Nor- 
for  traitorously  poisoning  and  murdermg  her  husband  Joseph  x^^^nt 
Norwood.  It  was  objected  by  the  prisoner's  counsel  that  Ass.  1765;  Seij. 
there  was  no  proof  of  actual  marriage,  and  that  such  proof 
could  only  be  by  producing  a  copy  of  the  register  of  such 
marriage,  or  by  some  person  who  was  present  at  the  time. 
The  evidence  of  marriage  was,  first,  cohabitation  as  man 
and  wife  for  seven  years,  excepting  three  months  within 
the  last  two  years,  when  she  eloped  with  another  man,  but 
returned  and  cohabited  again  with  Joseph  Norwood.  Se-^ 
condly,  about  a  year  before  the  murder  the  prisoner  went  to 
a  neighbour's  and  asked  him,  whether  she  had  better  poison 
her  husband  or  part  from  him,  for  one  or  other  she  must  do« 
Thirdly,  that  after  the  poison  taken  she  desired  a  surgeon  to 
come  and  see  her  husband;  and  spoke  of  him  to  several 
others  who  were  about  him  during  his  illness  by  tHe  name 
of  husband.  Fourthly,  the  deceased  after  the  poison  taken 
spoke  of  her  by  the  name  of  his  wife.  Fifthly,  the  prisoner's 
brother  who  appeared  as  a  witnesis  for  her,  and  who  six  years 
before  had  lived  with  her  and  Joseph  Norwood,  spoke  of 
knowing  them  ever  since  they  were  married*  Upon  this 
evidence  of  the  marriage  the  prisoner  was  convicted;  but 
execution  was  respited  to  have  the  opinion  of  the  judges. 
And  on  the  24th  of  April  1765,  tt  Serjeant's  Inn,  Lord 
Mansfield,  Lord  C.  B.  Parker,  Smythe,  Bathurst,  Perrot, 
and  Aston,  Js.  being  all  who  were  present,  were  of  opinion 
that  the  marriage  was  sufficiendy  proved,  and  that  she  ought 
to  be  executed.  They  said,  this  would  be  sufficient  evidence 
for  a  bishop  to  certify  a  marriage  upon  a  ^ea  of  ne  unques 
accouplez,  &c. 

X  X  3*  A 
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Ch.  V.  §  101.       3.  A  clergyman  killing  his  ecclesiastical  superior  to  wliom 

By  a  clergyman,  he  owes  obedience  is  also  guilty  of  petit  treason.  A  clergyman 

^  jQj         is  understood  to  owe  canonical  obedience  to  the  bishop  wfao 

4Blac.Com.303.  ordained  him,  to  him  in  whose  diocese  he  is^neficed,  and 

3  i^^L  20^^        ^^^  ^^  ^^  metropolitan  of  such  suffr|gan  or  diocesan  bishop. 

If  he  have  livings  in  two  dioceses,  the  bishops  of  both  are 
his  immediate  ordinaries ;  for  he  swears  obedience  to  botfa« 

$  102.  There  are  accessaries  before  and  after  in  petit  tre^ooo, 

PrincipaU  <»i^  as  in  case  of  felony;  but  some  distinctions  are -to  be  noted. 
1  MS.  Suni.  lia  If  a  servant  kill  his  master  by  the  procurement  of  the  wife 
\m^^o* '^^  ^^^  ^^  absent,  it  is  petit  treason  in  the  servant,  and  the 
1  Hawk.  ch.  32.  wife  is  accessary  thereto.  But  if  a  stranger  had  done  it  by  the 
8. 6.  3  Inst  20.  procurement  of  either  in  their  absence,  it  would  have  been 
Just- 19.  murder  m  the  stranger,  and  the  wire  or  servant  would  have 

been  accessary  to  the  miu^er:  for  where  the  principal  is  only 

a  felon  the  accessary  cannot  be  a  traitor.  But  if  a  stranger  had 

done  it  by  the  procurement  and  in  the  presence  of  the  wife  or 

(Fitz.  Cromp.    servant  (and  their  being  in  the  same  house  is  inlaw  apresence); 

■'"*  '     '^  it  would  have  been  petit  treason  in  the  wife  or  servant,  ami 

murder  in  the  stranger:  and  the  same  if  the  stranger  were 

an  accessor}'.  And  so  if  a  servant  and  a  stranger  conspire  to 

rob  the  master,  and  the  servant  be  present  when  the  master 

happens  to  be  killed  in  the  prosecution  of  the  original  design, 

1  Hale,  380.      the  servant  is  guilty  of  petit  treason.  The  same  if  the  ser- 

8.  2  3!^  ^^^^  ^^  wife,  intending  to  kill  a  stranger,  kill  the  one  his 

Plowd.  475.       master,  or  the  other  her  husband,  by  accident.   The  same 

rule  holds  throughout,   mutatis  mutandis,   for  an  inferior 
clergyman  in  relation  to  his  superior.  1 

$  103.  Lord  Hale  and  Mr.  Justice  Foster  say,  that  a  person  guilty 

Indictment  and  of  petit  treason  may  be  indicted  of  murder ;  though  the  latter 
T?8t^325.  32&  thinks  it  more  adviseable  for  the  court  to  discharge  the  jury 
1  Hale,  3ra      of  that  indictment,  and  order  an  indictment  for  petit  treason 

fry"  J  *  '  ^ 

6  St.  Tp^^4!"  *^  ^^  preferred;  because  the  judgment  is  different,  and  also 
contHi,  cited  by  the  trial  in  respect  of  the  number  of  challenges,  which  in 
ter  &pejccted') P^^^^  treason  is  35.  In  Swan's  case,  whose  trial  was  post- 
Swan's  case,  poned  after  he  had  been  arraigned  upon  an  indictment  for 
Fost  104  murder,  to  which  he  had  pleaded,  it  was  thought  more  ad- 

viseable to  prefer  a  new  bill  charging  him  with  petit  treason, 
on  which  he  was  afterwards  convicted.    But  upon  an  in- 
dictment 
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diGtment  for  petit  treason,  if  the  killing  of  the  deceased  with  Ch.  V.  §  103. 
malice  be  proved,  but  not  the  relation  between  the  parties;  Indictment  and 
or  if  the  fact  can  only  be  proved  by  one  witness,  or  by  the        ^ 
examination  of  the  deceased  before  a  magistrate  by  virtue  of  *  ^*^5»  ^^292. 
the  Stat,  of  Ph.  &  M.  (a),  the  prisoner  may  be  found  guilty  of  burners  case, 
murder  upon  that  indictment,  and  acquitted  of  the  treason.  9;  ®*  J"}yi7^- 

AJt_  J  -liji.*  -J-.   MS.  Buller,  J. 

And  the  same  was  done  m  Radbume  s  case  upon  an  mdict-  ^/^  post  s.  c. 

ment  and  inquisition  for  petit  treason,  by  the  direction  of  s- 124 

Wilson,  J.,  irfiich  was  afterwards  approved  of  by  the  judges 

on  a  conference.  By  a  parity  of  reasoning,  the  prisoner  upon 

such  an  indictment  may  be  acquitted  of  the  treason  and  found  ^  JJ*}®»  378. 

guilty  of  manslaughter. 

Likewise,  one  may  be  charged  with  petit  treason  and  an-  Post  329. 
other  with  murder  in  the   same   indictment.    And   such  ?^*"I*  ^^^'  '^" 
indictment  concluding  that  they  ^^  feloniously,  traitorously,  Dalison,  16. 
**  and  of  malice  aforethought  murdered,"  &c.  is  good  for 
bodi,  reddendo  singula  singulis.    But  if  they  cannot  agree 
in  their  challenges  they  must  be  tried  separately;  the  one  Post.  337. 
being  entitled  to  35,  the  other  only  to  20  challenges. 

Auterfoits  acquit,  says  Lord  Hale,  upon  an  indictment  2  Hale  246. 
for  murder,  is  a  good  bar  to  an  indictment  for  petit  treason,  riVfcFost328,9. 
and  e  converso.    Mr.  Justice  Foster  however  speaks  with 
more  hesitation  of  the  former  case. 

An  appeal  of  death  lies  as  well  in  petit  treason  as  in  murder.  Fort.  323. 

The  Stat.  1  Ed.  6.  c.  12.  expressly  requires  two  witnesses        *  |q^ 
upon  the  indictment  and  at  the  trial,  as  well  in  petit  treason  witnettea  and 
as  in  high  treason.    Thf  stat.  5  &  6  Ed.  6.  c.  11.  by  general  ^^'  ^ 
words  extending  to  all  treasons,  requires  that  the  witnesses,  g.  22.  Post  227. 
if  living,  shall  be  examined  in  person  upon  the  trial,  in  open  233. 328.  337. 
court.  For  the  fuller  consideration  of  which  statutes  I  must  2  Hale,  184. 
refer  to  the  chapter  upon  high  treason.  The  stat.  1  &  2  Ph.  26S>.  339. 
&  M.  c.  10.  enacting,  that  the  trial  for  any  treason  shall  be  1  &  2' Ph.  &  m! 
according  to  the  coiu-se  of  the  common  law,  includes  petit  <^-  ^^-  ^-  *^' 
treason;  and  it  seems  to  follow  from  thence  that  the  trial  per  K/JelHale  316. 
medietatem  linguae  is  taken  away,  which  is  the  opinion  of  Fo«t- 337. 
Mr.  Justice  Foster. 

As  to  other  general  matters  relating  to  petit  treason  and 

murder,  they  are  considered  under  the  appropriate  branches 

of  the  general  head  of  Homicide.    And  misprision  of  petit 

treason  is  included  under  the  former  general  title  of  mispri-  Ante,  139. 

sion  of  treason. 

(a)  St.  1  &  2  Ph.  &  M.  c.  13.  and  2  &  3  Ph.  &  M.  c.  10.  extending  only 
to  Felonict.  Qf 
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Indictment  and      Xhc  peculiarities  in  the  form  of  indictments  and  appeals 

■  for  homicide  relate  principaUy  to  the  manner  of  describing^ 

$  105.       the  fact  whereby  the  death  was  occasioned,  and  the  evidence 
General  rules,     applicable  thereto:  but  I  shall  also  advert  to  some  general 

rules  touching  these  matters. 
indictment  for        In  most  cases  where  justice  requires  that  a  man  should  be 
^^l^n^T^    ^put  upon  his  trial  for  killing  another,  it  is  usual  (and  proper, 
honiidde.  if  there  be  any  doubt)  to  charge  him  in  the  indictment  for 

2  H^e^  60  lis,  ^^'^^^J  because  in  many  instances  it  is  a  cottiplicated  ques- 
tion; and  no  injury  can  thereby  happen  to  the  individual  at 
all  comparable  to  the  evil  example  of  a  lax  administration  of 
justice  in  this  respect;  for  the  verdict  aiid  judgment  will 
still  be  adapted  to  the  nature  of  the  offence,  such  as  it  appears 
upon  the  evidence.  And  where  a  party  is  committed  upon 
Vide  Latch,  12,  such  a  charge,  he  may  be  brought  up  by  habeas  corpus  before 
Co.  Entr.'356:b,th^  court  of  K.  B.,  and  if  a  clear  case  be  laid  before  the 

court,  whereby  the  homicide  appears  to  be  either  justifiable 
or  excusable,  they  will  upon  view  of  the  depositions  and  com- 
mitment admit  the  party  accused  to  bail;  as  in  Mrs.  Barney's 
MS.  Tracy,    .  case,  (temp.  W.  3.)  where  the  charge  clearly  appeared  to  be 

groundless.  But  justices  of  peace  ought  not  to  bail  in  such 

1  H^wk.  ch.  39.  cases,  but  should  commit  till  the  next  coming  of  the  justices 

2  Hal    158       ^^  8^°^  delivery.    And  even  where  the  offence,  if  specially 

presented,  would  be  short  of  felony,  tlie  prisoner  if  charged 
with  murder  has  this  advantage,  that  an  acquittal  thereof 
is  a  perpetual  bar  against  any  other  indictment  for  the  same 
death. 
o^^'qi#:  ^^  appeal  lies  for  homicide  less  than  manslaughter. 

Latch.  126. 

§  106»  On  every  charge  of  murder,  the  fact  of  tilling  being  first 

Prewmption  cf  proved,  the  law  presumes  it  to  have  been  founded  in  malice 


Kel.  27.  50.       provcdby  the  prisoner,  unless  they  arise  out  of  the  evidence 
1  Hawk.  ch.  31.  produced  figainst  him.    Upon  the  trutli  of  these  facts  so 

4BlacCoin.201*^^'^^S^^  ^  J^"y  ^^"^^  ^®  ^^  decide;  but  whether,  taking 
Ante,  8. 12.       them  to  be  true,  the  homicide  be  justified,  excused,  or  allevin 

ated,  is  a  matter  of  law  upon  which  the  jury  ought  to  be 

guided  by  the  direction  of  the  court. 


Of  Homicide  341 

(IfUkctmefU^  Appeal^  and  Evidence). 

Am  to  the  Form  of  the  Indictment.  ch.  v.  $  107. 

It  U  essentially  necessary  to  set  forth  particularly  the  man-  Manner  of  death, 
ner  of  the  death,  and  the  means  by  which  it  was  effected;       '§  107, 
and  an  omission  in  this  respect  is  not  aided  by  a  generals  Hawk.  cIl  23. 
conclusion,  that  the  Defendant  so  murdered,  &c.    This  in  ■•  ^^' ^-  ^ 

-  _  ,  ,  -  -  ch.  25, 8.  ST* 

the  case  of  an  appeal  is  necessary,  not  only  at  the  common 
law,  but  by  the  stat*  of  Gloucester^  c.  9.  which  expressly  re- 
quires, that  it  shall  declare  the  deed*   And  therefore  if  a  per-  2  Hale,  185. 
son  be  indicted  or  appealed  for  one  species  of  killing,  as  by  4  g^c  com.196. 
poisoning,  he  cannot  be  convicted  by  evidence  of  a  totally  2  Hawk.  ch.  46. 
different  species  of  death,  as  by  shooting,  starving,  or  strsmg-  ••  ^^  ^19 
ling*     But  if  die  mean  of  death  proved  agree  in  substance 
with  that  charged,  it  is  sufficient.    Thus  where  the  death  is 
occasioned  by  any  weapon,  the  name  or  description  of  that 
weapon  ought  to  be  stated;  yet  if  it  appear  that  the  party 
Wfsre  killed  by  a  different  weapon,  it  maintains  the  indict- 
ment: as  if  a  wound  or  bruise  be  alleged  to  be  given  with  a 
sword,  and  it  prove  to  be  with  a  staff,  or  axe,  this  difference 
is  immaterial.  '  And  the  same  if  the  death  be  laid  to  be  by 
one  sort  of  poisoning,  and  it  turn  out  to  be  by  another:  but 
some  sort  or  other  must  be  alleged  in  the  indictment;  which 
ought  in  this  as  w^^  ^  ^  other  respects  to  be  as  closely 
adapted  to  the  truth  as  possible.    In  Sharwin's  case  the  in-  sharwin'tcase, 
dictment  was  for  assaulting  one  with  a  certain  offensive  wea-  Oakham  8th 
pon  commonly  called  a  wooden  staffs  with  a  felonious  design  Gould^  j/ 
to  rob  him;  and  it  proved  to  be  with  a  stone;  and  held  well, 
upon  a  conference  between  the  judges:  for  they  produce  the  In  B(fich.  T. 
same  sort  of  mischief,  namely,  by  blows  and  bruises;  andl^'  ^^' 
this  would  be  sufficient  on  an  indictment  for  murder. 

Where  the  death  is  occasioned  by  any  instrument  holden       \  log. 
in  the  hand  of  the  party  killing  at  the  time,  it  should  be  so  ^^^  ^^  irutru- 
alleged;  which  is  either  done  by  stating  that  it  was  holden  ^'^'^^^^ 
in  both  hands,  or  in  the  right  or  left  hand;  though  I  do  not  <^- 
find  the  grounds  for  this  particularity;  and  Hawkins  does  ^,^*2*Ha^k. 
not  mention  this  in  enumerating  the  necessary  requisites  in  cb-  ^  &•  79^ 
an  appeal  or  indictment.    Regularly  also  the  value  of  the  ^*  ^' 
instrument  should  be  stated,  or  else  it  should  be  alleged  to 
be  of  no  value.    The  reason  of  which  is,  that  the  weapon 
whereby  the  death  of  a  man  is  caused  is  a  deodand  forfeited 

to 
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Cb.  V.  $  108.  to  the  king;  and  the  township  shall  be  charged  for  the 
By  what  inttru-  valuc,  if  delivered  to  them.  But  this  seems  not  to  be  es» 
Z^r"^    sentiaL 

§  109.  Where  the  death  is  occasioned  by  a  wound,  bruise,  or  other 

Alleging  the  assault,  the  stroke  should  be  expressly  laid.    For  want  of 

3  Hale,  184.  this  an  indictment  stating  that  the  party  of  malice  ajGore- 
Sum.  207.  thought  murdered  or  gave  a  mortal  wound,  without  saying 

1  Bulstr.  124.'  that  he  struck^  &c.  was  holden  bad.  Yet  Hawkins  observes^ 
MS.  Tracy,  55.  that  in  Croke's  report  this  opinion  seems  to  be  questioaed; 

2  Tnst  *?1 9 

2  Hawk.  ch.  23. 8Uid  adds,  that  he  finds  no  reason  given  why  that  word  should 
t.  82.  Cro.  Jac.  be  of  such  absolute  necessity,  it  not  being  so  much  as  pre- 
Lon?*B^a8e  tended  in  Long's  case,  which  seems  to  be  the  chief  founda- 
S  Co.  122.         tion  of  the  opinion,  that  it  is  an  appropriate  word  of  art: 

but  that  all  that  seems  there  contended  fbr  is,  that  where  the 
death  is  occasioned  by  any  external  violence  coming  under 
the  notion  of  striking,  it  must  expressly  appear  that  a  stroke 
was  given.  However  Hawkins  says,  that  it  id  not  safe  to 
MS.  Tracy,  55,  omit  the  word  where  the  fact  will  warrant  it*  Of  course  it 
.  cannot  be  necessary  in  the  case  of  poisoning,  starving,  or  the 
like^  where  no  actual  force  is  exerted  or  assault  made. 

$  110.  It  ought  to  be  shewn  in  what  part  of  the  body  the  de« 

Description  of    ceascd  was  struck  or  wounded  when  the  killing  is  of  diat 

OOttilu. 

2  Hale,  185.  sort.  Therefore  if  it  be  said  to  be  on  the  arm,  hand,  or 
^  ai*^  ^^  ^  **^^'  without  saying  either  right  or  left,  it  is  not  good:  or  if 

4  Co.  40.  b.       it  be  only  said  cAout  the  breast.    And  if  any  of  the  wounds  be 

laid  widi  uncertamty,  the  laying  of  others  with  sufficient 
certainty  will  not  help  the  indictment,  if  there  be  a  general 
conclusion  diat  the  party  died  of  the  wounds  above  mention- 
ed* But  where  there  is  a  sufficient  certainty,  the  addition 
of  a  further  uncertain  description  of  the  same  wound  will 
not  vitiate  it;  for  the  latter  may  be  rejected  as  surplusage* 
2  Hale,  186.  Regularly  too  the  length  and  depth  of  the  wound  is  to  be 
^  ^f ^^  ^^'  ^  shewn ;  but  this  is  not  necessary  in  all  cases,  as  where  a  limb 

•   OX  • 

2  Inst  31&  18  cut  off,  or  the  death  be  effected  by  bruises:  and  if  a  man 
4  Co.  42.  a.        bg  s]^Qt  or  run  through  the  body,  it  seems  sufficient  to  say 

that  the  Defendant  struck  the  person  killed  in  such  a  part  <tf 

his  body,  and  gave  him  in  such  a  part  a  mortal  wound,  pe«* 

2  Hale,  186.      netrating  into  and  through  his  body.    But  in  regard  to 

much 
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much  of  what  is  said  above,  this  is  to  be  noted,  that  though  Ck.  V.  §  110. 

the  manner  and  place  of  the  hurt  and  its  nature  be  requisite  Description  of 
to  be  stated  as  to  the  formality  of  the  indictment,  and  it  is        ''^^  ' 


fit  to  be  done  as  near  the  truth  as  may  be ;  yet  if  upon  evi- 
dence it  appear  to  be  another  kind  of  wound  in  another 
place,  of  which  the  party  died,  it  is  sufficient  to  maintain  the 
indictment.  The  reason  stated  in  the  books  for  requiring  Vidt  2  Hawk, 
this  minute  particularity  is,  that  the  court  may  see  that  the  ^'  23-  »•  81. 
woimd  was  of  such  a  nature  from  whence  death  might  en-  4  qq.  4(x  b. 
sue.  In  all  cases  of  doubt  therefore  a  statement  sufficient 
for  that  purpose  seems  to  be  enough. 

But  in  all  cases  the  death  by  the  means  stated  must  be       Q  ill. 
positively  alleged,  and  cannot  be  taken  by  implication:  and  Death  by  tnean* 
therefore  where  the  mean  of  death  is  alleged  to  h^  by  any  JJ^^  '^^  ^  ^' 
stroke,  the  indictment  should  proceed  to  aver  that  the  pri-  2  Hale,  186. 
soner  thereby  gave  to  the  deceased  a  mortal  wound  or  bruise  1  Hawk.  ch.  23L 
whereof  he  died;  or  where  by  poison,  after  stating  particu- ?i  ^^'^• 
larly  the  manner  of  the  poison's  being  administered,  that  the 
party  died  of  the  poison  so  taken  and  the  sickness  thereby 
occasioned.  Merely  stating  the  death  to  be  by  means  of  ra-  Lad's  case,  Eas- 
vishing  an  infant  (waiving  the  question  whether  ^uch  a  mean  |*^'^®''"?^^^^ 
of  death  could  be  deemed  murder),  without  any  allegation  judj^s  at  Ser- 
that  the  wound,  bruise,  or  hurt  was  mortal,  was  holden  not  Jf  *"^**  ^""»  ^S. 

t  „,  .  Cro.  Cas.  Res. 

to  be  sufficient.  and  MS.  Gould,  J.  Leach,  91  S.  C, 

It  is  necessary  to  allege  the  time  and  place  as  well  of  the       §  112. 
wound  as  of  the  death :  the  latter  in  order  that  it  may  appear  ^««>*  and  place. 

,  2  Hale  179  186i 

that  the  oifence  is  cognizable  by  the  court  before  whom  the  i  Hawk,  ch!  dr. 
party  is  tried.  And  where  by  the  stat.  2  &  3  Ed.  6.  c.  24.  the  ••  6.  2  Hawk, 
party  is  indicted  in  die  cotmty  where  the  death  happened,  9o|  91. 
though  die  stroke  were  given  in  another,  yet  ought   the  3  Inst  49. 53. 
stroke  to  be  alleged  in  the  county  where  it  really  was.  The  post^f.  133^^' 
fltat.  of  Gloucester,  (6  Ed.  1.  c.  9.)  requires  also  the  vill  or  Vide  Cotton's 
town  to  be  named  in  appeals.  The  like  rule  is  to  be  ob-  ^^^    ^'     ^ 
served  in  the  indictment  of  offenders  under  the  stat.  28  H.  8. 2  Inst  319. 
c.  15.  and  33  H.8.  c»  23.  for  murders  committed  on  the  sea 
or  in  other  places  there  named;  the  offence  must  be  alleged  J^l/"P*^j¥*^ 
where  committed.    The  respective  times  of  the  wound  and  426.  a' 
death  are  also  required  to  be  shewn  in  order  that  it  may  ap-  ^  ?  Yo^'  ^^  ^^' 

pear  3  Inst  53. 
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Gh.  V.  S 11^  P^^  ^^  ^^  deceased  died  widiin  a  year  and  a  day  from  the 
^me  and  place,  stroke  or  Other  cause  of  death;  in  the  computation  of  which 
2  Inst.  318.  ^^  d^7  ^^  which  the  act  was  done  shall  be  reckoned  the 
4  Blac.Coin.i9r.  first.  This  may  be  done  either  by  stating  that  he  died  in- 
125.  a.     ^^'    stantly  of  the  wound,  or  that  he  languished  of  the  same  till 

the  day  mentioned,  when  he  died  of  the  said  mortal  wound. 
The  same  law  as  to  the  computation  of  time  holds  in  the 
case  of  an  inquisition  of  felo  de  se.  But  though  the  day  or 
year  be  mistaken,  yet  it  is  not  material;  if  it  appear  by  the 
evidence  that  the  death  happened  withm  the  time  limited; 
without  which  the  law  does  not  attribute  the  death  to  the 
6  £d.  1.  c.  9.     stroke  or  poison.  In  appeals  indeed  the  stat.  of  Gloucester, 

s  ^^86  87  88^*  ^*  ^'c^l^irc*'  ^so  ^^  ^^^  ^^  ^^  stated;  but  it  has  been 
2  Inirt  318.'      holden  that  an  omission  in  that  respect  is  not  fatal;  because 

the  common  law  did  not  require  it,  and  the  statute  is  in  the 
affirmative.  Yet  the  usual  way  is  to  allege,  that  the  fsLCt 
'  was  done  about  such  an  hour:  but  a  variance  in  the  evidence 
is  immaterial.  That  statute  also  requires  the  year,  and  time 
of  the  king's  reign,  to  be  given  to  the  stroke  and  death. 

Ml 3-  As  to  what  shall  be  deemed  suflicient  evidence  of  the 

SnfideTtceqfdeath  death  having  happened  from  any  prior  injury;  it  is  observ- 
V^arf.^'""*  '  ^^^y  ^^^^  though  the  Stroke  were  not  so  mortal  in  itself  but 
Vide  references  that  with  good  care  and  under  favourable  circumstances  the 
l^Hale  '428.^**  party  might  have  recovered ;  yet  if  it  were  such  from  whence 
1  Keb.  17.  danger  might  ensue,  and  the  party  neglected  it,  or  applied 
MS.  Burnet,  SS.  inefficacious  medicines,  whereby  the  wound  which  at  first 

was  not  mortal  in  itself  turned  to  a  gangrene  or  produced  a 

fever,  whereof  he  died,  the  party  striking  shall  answer  fcM*  it, 

being  the  mediate  cause  of  die  death.    This  was  holden  in 

Rew*s  ease,       Rew's  case,  which  was  afterwards  agreed  to  be  law  at  the 

MS.'  xticy.  S3.  ®'*  ^^^^^Y  by  Lord  Ch.  J.  Parker  and  Tracy,  J.  The  same 

rule  holds  if  a  man^s  death  be  hastened  by  a  stroke  which  irri- 
tates and  increases  a  disease  which  he  had  before,  though 
possibly  he  would  otherwise  have  died  in  a  short  time;  for, 
as  RoUe,  C.  J*  said,  an  offender  of  such  a  nature  shall  not  ap- 
portion his  own  wrong.  But  if  the  hurt  given  were  not 
dangerous  in  itself,  but  with  ill  a|^lication  or  otherwise  the 
party  die ;  and  it  clearly  appear  that  the  death  was  owing  to 
such  application  and  not  to  the  hurt  received,  though 

admi- 
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administered  in  consequence  of  such  hurt ;   it  is  not  ho-  ch.  V.  $  113. 

miClde*  JSwdencet^caiuc 

of  death. 

If  the  name  of  the  deceased  be  not  known,  it  may  be  laid       ^  1 14. 
to  be  a  certain  man  to  the  jurors  unknown.    But  in  an  ap-  ^ame  ffdecea*- 
peal  his  name  must  be  shewn,  for  none  but  the  widow  org  ii^le  181  6 
heir  can  bring  such  appeal.    But  it  is  not  necessary,  though  2  Hawk.  ch.  23. 
usual,  to  allege  that  the  party  stricken  was  in  the  peace  of  !J5^|2  Asl^l^* 
God  and  of  the  king*  *  4  Co.  41.  b. 

It  is  very  unusual  and  always  unnecessary  to  state  more  of       $  1 15. 
the  special  circumstances  of  the  case  in  an  indictment  for  -^/^"^^  eircum- 
murder,  than  what  are  comprised  in  the  rules  here  specified,  caw. 
Nevertheless,  if  an  indictment  set  forth  all  the  special  matter  2  Hawk.  ch.  46. 
in  respect  whereof  the  law  implies  malice,  a  variance  be-  IJ^\       , 
tween  the  indictment  and  the  evidence  is  not  material,  pro-  case,  9  Co.  62» 
vided  the  substance  of  the  matter  be  found.    As  where  an  ^'  ^' 
indictment  for  the  murder  of  a  serjeant  at  mace  in  London^ 
upon  an  arrest,  supposed  that  die  sheriflF  made  a  precept  to 
such  Serjeant  for  the  arrest;  and  upon  the  evidence  it  ap- 
peared that  there  was  no  such  precept,  but  that  the  serjeant 
made  the  arrest  ex  officio  at  the  PlaintiiTs  request  upon  the 
entry  of  the  plaivt,  according  to  the  custom  of  the  citys 
for  the   substance  of  the   matter  was,  whether   the    De- 
fendant killed  an  officer  in  the  lawful  execution  of  legal 
process. 

The  act  by  which  the  death  is  occasioned,  whether  it  be  by       $  1 16. 
means  of  any  assault  or  force  upon  the  person,  or  by  craft,  as  T^^  ^5^' 
poisoning  or  the  like,  must  not  oply  be  stated  to  be  done  felo<fc  2  Hale,  184. 
niously  in  common  with  other  indictments  or  appeals  for  i?\  256*m*?  i. 
felony,  but  must  be  alleged  to  be  done  ofmaUce  aforethoughty  2  Hawk.  ch.  23. 
in  order  to  constitute  the  offence  murder.    And  it  is  equally  \'^-  ^- 

Cu.  ^S'  8.  SS 

necessary  to  state  that  the  Defendant  murdered  the  deceased  1 4  Blac.Coin.307. 
for  this  is  a  term  of  art,  and  cannot  be  otherwise  expressed.  J^^^^  205.  Cpq. 
An  indictment  for  manslaughter  merely  charges  that  the  De«>  ms.  Burnet,  43. 
fendant  feloniously  skw  or  killed  the  deceased.    And  death  ^  BuUtp.  144. 
by  misadventure  or  chance-medley  is  charged  to  have  been  4  co.  3a  b.  41. " 
done  casualh/^ '  and  by  misfortune^  and  againat  the  will  of  the  ^^^'  124. 
Defendant.    If  an  indictment  barely  allege  Oiat  the  mortal  ^"*^®'^^^^ 

Y  y  ^  stroke 
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Ch.  V.  J  116.  stroke  was  ^vtnfehniotufyj  or  that  the  Defendant  ftmrdered^ 
Terma  of  art  &c.  Without  adding  of  malice  aforethought;  or  if  it  only  charge 

'     that  he  killed  or  slew^  without  averring  that  he  murdered  the 

deceased,  the  Defendant  can  only  be  convicted  of  manskugh- 

Fost.  256.  ter.    In  appeals  it  was  formerly  the  course  only  to  charge 

1  MS.  Siim.159.tijg  fact  to  have  been  done  nequitcr  et  in  felonia,  omitting 
79.  b.  ted  vide  ^  of  malice  aforethought."  But  other  and  later  precedents 
Fo9t.  323.  follow  the  form  of  indictments  for  murder;  which  now  seems 
56.  b.  57.  59.  the  proper  way.  In  petit  taeason  the  indictment  or  appeal 
5  Burr.  2647.     further   charges  the  fact  to  have  been  done  traitorously. 

2  Hawk.  ch.  23.  Where  the  indictment  charges  that  A,  feloniously  and  of 
8.  8a  his  malice  aforethought  assaulted  B«  and  with  a  sword,  &c. 

then  and  there  struck  him,  &c.  the  first  allegation  of  ^^felo^ 
nioti»ly  and  of  hie  fnaSce  aforethought^  applied  to  the  assauk 
runs  also  to  the  stroke,  to  which  it  is  essential*  An  indictment 
Mary  Nichol-  against  Mary  Nicholson,  for  poisoning  Elizabedi  Atkinson, 
Hon's  case,^be-  stated  that  the  prisoner  "  did  Tviljidh/y  feloniously^  and  of  her 
Durham  Sum.  maUce  aforethought  toSoL  poison,  viz.  white  arsenic  with  flour 
Ass.  1798,  MS.  jm^i  milk,  with  intent  that  the  same  should  be  afterwards 

baked  and  eaten  by  the  deceased,  and  the  said  flour  and  milk 
so  mixed  with  the  poison  as  aforesaid  did,  with  the  intent 
Upon  a  confer-  aforesaid,  then  and  there  deliver  to  the  deceased J'^  &c«  This 
cnce  °^^^  was  holden  sufficient  by  aU  the  judges,  without  adding  the 
I798^(kb»ent  words  "  feloniously  and  of  her  malice  aforethought"  again 
EjTe,  C  J.)       to  the  allegation  of  the  delivery  of  the  poison.    For  they 

considered  that  those  words  first  mentioned  ran  through  the 

subsequent  allegation,  coupled  as  they  were  by  the  word 

oTk/,  and  the  words  then  and  there*    In  the  same  case  it  was 

also  ruled  that  the  allegation  of  such  delivery  of  the  poison 

to  the  deceased  was  proved  by  shewing  that  die  prisoner -put 

the  poison  in  a  pudding  meal  inHbich  was  in  a  bowl  in  the 

milk-house,  from  whence  it  was  taken  by  the  deceased  as 

usual  to  make  the  pudding  for  the  family,  and  afterwards 

eaten  by  hen 

33  H.  8.  c.  a         The  words  **  with  force  and  armtf^  arc  not  necessary  in 

i85^ch.25!^  an  appeal  any  more  than  in  an  indictment  for  this  ofilence, 

8. 90, 91.  being  so  folly  imjdied. 

2  Hale»  187.  p^j.  other  general  requisites  of  an  indictment  for  the  va- 

rious kinds  of  homicide  in  common  with  other  offences, 
I  refer  for  brevity  sake  to  the  general  head  of  Prosecution 
by  indictment. 

If 
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If  the  bill  of  indictment  be  for  murder,  and  the  grand  jury  ch.  V.  $  116. 
return  it  only  a  true  bill  for  manslaughter,  and  ignoramus  as   Termt  of  an, 
to  murder,  the  usual  course  has  been  said  to  be,  in  the  presence  jitcration*  h 
of  the  grand  jury,  to  strike  out  '*  maliciously'^  and  *'  of  malice  grand  jury  m 
aforethought'  and  the  charge  of  murder.  TTiou^  Lord  Hale  j^'I^-fef  "^'' 
thinks  it  better  to  present  a  new  bill  to  them  for  manslauch- 1  RoU.  Rep.408. 
ter.   And  though  the  same  indictment  may  charge  one  with 
murder  and  another  with  manslaughter,  yet  certainly  if  it  Gary's  case, 
charge  both  with  murder,  the  grand  jury  cannot  find  it  a  |^^^  ^^ 
true  bill  against  one,  and  manslaughter  as  to  the  other;  but 
it  is  a  good  finding  against  the  one  for  murder,  and  there 
ought  to  be  a  new  bill  against  the  other  for  manslaughter* 

Finally,  the  murder  is  charged  upon  the  party  by  way       ^117. 
of  conclusion,  and  as  a  consequence  from  the  antecedent  4jf<^^/i<*«Mi. 
matter,  which  is  positively  alleged,  to  the  following  effect:  s. 88.  ch. 25. a. 55! 
*'  and  so  the  said  A.  him  the  said  B.  in  manner  and  by  the  ^^-  ^25. 
^^  means  aforesaid  feloniously,  wilfully,  and  of  his  malice 
'^  aforethought  did  (poison)  kill  and  murder."   The  same 
conclusion  seems  now  to  be  the  most  proper  in  appeals.  Ante,  346. 
And  such  a  general  conclusion  is  peculiarly  applicable  where  ^  5^^^       ^* 
the  stroke,  &c.  is  at  one  time  or  place,  and  the  death  at  1  Hale,  42r. 
another;  but  in  those  cases  if  the  day  be  specially  ^^^^g^^*  2  Hawk ^dh  23 
it  should  be  that  on  which  the  party  died,  and  not  that  on  a.  88. 
which  he  was  stricken;  for  it  is  no  murder  till  he  die;  and 
if  it  be  otherwise  averred  it  is  naught. 

With  respect  to  offenders  against  the  statute  of  stabbing,       $  118. 
(i  yac.  1.  c.  8.)  it  is  said  to  have  been  usual  to  prefer  two  in-  -^'^^^^^^  /»? 

V    -^  ^  *  Stat,  of  stabbing, 

dictments,  one  for  murder,  and  the  other  for  manslaughter  l  Jac.  1.  c.  8. 

under  the  statute;  and  to  Mt  the  prisoner  to  plead  to  both;  J,^*iJ.»  ^'  ^ 
J  1  t       •  •  i_     I.      .     i.  r  ,     *  Cro.  Cir.  Comp, 

and  to  charge  the  jury  with  the  mdictment  for  murder.  312. 

But  as  all  the  substantial  purposes  of  justice  may  be  answered  ^^^^  ^^' 
by  either  of  these  indictments,  I  see  no  reason  for  this 
practice.  The  indictment  for  killing  under  the  statute  must 
be  specially  formed  pursuant  thereto,  in  order  to  oust  die 
prisoner  of  his  clergy;  namely,  that  he  did  with  a  sword, 
&c.  stab  the  deceased,  he  having  no  weapon  drawn^  nor  having 
struck  first;  otherwise  it  will  be  but  manslaughter  at  com- 
mon law.    And  it  also  seems  necessary  to  allege  the  death  Ante,  s.  28. 

of 
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Ch.  V.  $  118.  of  the  party  within  six  months  after  the  stab  or  thrust,  ac- 
Oti  Mtat.  qfttab-  cording  to  the  requisition  of  the  statute,  or  at  least  it  should 

"''^'         so  appear  to  have  been  upon  the  face  of  the  indictment. 

Wde.  general  title  How  far  any  omissions  in  these  respects  may  be  supplied  by 
liidictrnent.  ^  *  recital  of  the  statute,  or  an  apt  conclusion,  will  be  noticed 
1  Hale,  468, 469.  in  anotlier  place* 

8.9*2Hawk^^'  ^^^  though  the  indictment  usually  conclude  "  against 
ch.  25.  s.  U5.    the  form  of  the  statute,"  and  therefore  it  is  best  to  foUow 

Ir.  Itl.  th«  «^°'»™o°  ^«^^  yet  ««<:''  conclusion  is  not  necessaiy,  be- 
Ante,  s.  28,  &c.  cause  the  statute  makes  no  new  offence,  but  only  takes  away 

clergy  from  the  old  one.  From  hence  too  it  follows  that 
if  the  offence  be  taken  out  of  the  statute  by  the  evidence, 
yet  the  Defendant  may  be  found  guilty  of  manslaughter  at 
common  law  notwithstanding  such  conclusion.  On  the 
other  hand,  a  conviction  on  this  statute  has  been  holden 
John  Gowland's  sufficient  to  answer  the  inquisition  for  murder.    John  Cow- 

^^*  5ln?'  land  was  indicted  on  the  statute  for  killine  Andrew  Skan* 
Dec.  irOO,  per      .  .  © 

Turton  and  ning,  and  was  at  the  same  time  charged  on  an  mdictment 
Powelljs.  Seijt  f^j.  murder,  and  on  the  coroner's  inquisition  for  the  same, 

and  being  found  guilty  on  the  statute,  he  had  jud^ent  on 

all  together. 
Clergy.  No  Other  being  ousted  of  clergy  by  the  statute  but  he  who 

\  Hai^'  344       actually  stabs  or  thrusts,  the  fact  must  be  laid  truly.   Where- 

1  Hawk.  ch.  30.  fore  if  A.  be  indicted  for  stabbing,  and  B.  and  C.  for  aiding 
p\    191        ^^^  abetting;  and  it  be  found  that  B.  gave  the  stroke,  and 

that  A.  and  C.  were  aiding  and  abetting;  not  only  A.  and 
C,  but  fi.  also,  shall  have  their  clergy;  because  the  indict- 
ment brings  him  pot  within  the  statute;  but  they  may  all 
(Ld.  Copnwal-  ^^  fpund  guilty  of  manslaughter  at  common  law ;  as  B«  and 
lis's  case,  Dom.  c.  might  be  if  A.  had  been  proved  to  have  stabbed  the 

2  St.  Tp.  730.)  party  as  laid;  in  which  case  A.  would  be  ousted  of  clergy; 

and  this  notwithstanding  the  aiding  and  abettipg  is  also  laid 
to  be  against  the  form  of  the  statute;  which  is  insensible,  and 
shall  be  rejected  as  surplusage:  and  so  the  aiders  and  abet* 
tors  may  be  punished  as  for  manslaughter  at  common  law, 
though  thp  verdict  pf  guilty  pursued  the  indictment. 

6  119.  The  indictment  on  the  stat.  21  Jac.  1.  c.  27.  for  conceal- 

IndictmefU  on  ing  the  death  of  a  bastard  child,  in  order  to  put  the  mother 
/^  cwLSn^  Me  ^pon  proof  by  one  witness  that  it  was  born  alive,  must 

death  of  bastard.  charge 

2  MS.  Sum.  48& 
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charge  that  she  was  delivered  of  a  child  (male  or  female),  Ch.  V.  $  119. 
which  by  the  laws  of  the  kingdom  was  a  bastard;  that  itOn^xyac.l.fof 
was  bom  alive ;  and  some  manner  of  killing  it  must  be  al-  ^^^,^^ 

leged,  as  by  strangling  or  otherwise:  but  it  is  not  necessary: — 

to  conclude  contra  formam  statuti;  nor.  to  charge  that  the  2  jjawk.  cli.  46. 

mother  concealed  the  death,  though  it  be  necessary  to  prove  ■•  43. 

it;  for  the  statute  creates  no  new  crime,  but  only  makes  the  ^^^  ^  34^ 

concealment  evidence  of  having  murdered  it*    This  was 

setded  in  Ann  Davis's  case  by  the  advice  of  all  the  judges,  Ann  Dayis's 

upon  a  search  of  precedents,  which  were  all  found  to  have  *^**^»  Kel.32. 

been  drawn  in  that  form  after  the  4th  of  Car.  1. 

It  seems  also  from  Peat's  case,  that  if  the  indictment  lanePeat'scase, 
against  the  principal  also  charge  the  presence  of  an  accom-  ^  '  ^' 
plice  at  the  fact,  there  can  be  no  conviction  upon  this  sta- 
tute; because  it  appears  upon  the  very  face  of  the  record 
that  there  could  be  no  concealment  by  the  mother* 

Some  things  are  necessary  to  be  added  in  respect  to  ap-  ^  .  $  120. 
peals  of  death,  not  referable  to  indictments.    By  the  statute  ^p^''^  qfappetU^ 
of  Glocester,  c.  9.  the  appeal  must  be  brought  within  a  year  ofproucutUm  bj 
and  a  day  after  the  deed  done;  which  is  now  settled  to  be  appc(^- 
computed  from  the  day  of  the  death,  including  that  day ;  g.  33  34. 
and  as  against  an  accessary  after,  from  the  day  of  the  re- 1  Hale,  427. 
ceipt.    It  may  be  brought  either  by  a  wife  for  the  death  of 
her  husband,  or  by  an  heir  for  the  death  of  his  ancestor. 

In  the  first  case  she  must  be  innocent  of  the  fact,  and  prove  By  the  wfe. 
herself  lawful  wife  of  the  deceased:  wherefore  ne  unques  ^  ?5^^^^'  ^' 
accouplez  in  loial  matrimonie  is  a  good  plea  in  bar,  and  3  MS.  Sum.  5. 
triable  by  the  Bishop's  certificate.  But  it  is  no  defence  that  i?i  N^^^iS^^fig 
the  wife  had  eloped  from  the  deceased,  or  that  he  stood  at- 
tainted.   But  a   subsequent  marriage,  whether  before   or 
after  the  appeal  commenced,  is  a  bar;  so  that  even  after 
judgment  she  cannot  pray  execution:  though  it  do  not  ap- 
pear in  this  latter  case  but  that  the  court  ex  officio,  or  at  the 
demand  of  the  king,  may  award  execution,  to  prevent  a 
failure  of  justice,  as  the  attainder  is  a  bar  to  any  new  pro- 
secution. 9y  the  heir. 

2dly,  The  appeal  of  death  by  an  heir,  (who  must  be  heir  I  ^gt^'4^^  ^ 
male;  though  deriving  through  a  female  is  sufficient)  can 3 MS. Sum. 
only  be  where  the  deceased  left  no  wife,  unless  she  were  im-  ^^^  i8i^'2*^7.) 

plicated  SUundf.  59. 
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Ch.V.  $120.  plicated  in  the  guilt;  for  though  she  many  afterwards,  or 
Form  of  appeal,  die  within  the  year  and  day,  he  cannot  have  an  appeaL    He 

must  be  heir  general  by  the  common  course  of  the  law,  and 
not  special  heir  by  the  custom,  or  one  of  the  half  blood* 
In  every  case  it  must  appear  by  the  writ  or  count  in  what 
manner  the  appellant  is  heir:  and  it  follows  that  if  die 
deceased  were  attainted,  as  he  could  have  no  heir,  so  there 
could  be  no  appeal  by  any  as  such.    But  if  the  heir  general 
himself  be  implicated,  the  next  heir  shall  have  the  appeal 
against  him  as  if  he  were  dead  without  issue*  But  the  appeal 
does  not  go  over  if  the  heir  general  be  attainted  or  die, 
within  the  year  and  day.     Neither  in  the  case  of  the  heir 
general  dying  after  judgment  can  the  next  heir,  as  it  seems, 
pray   execution;    though  perhaps  the  court  ex  officio  or 
on  demand  of  the  king  may  award  it,  for  the  reason  before 
mentioned. 

§  i31.  I  come  now  to  consider  this  part  of  the  subject  as  it  is 

Jceomplicet.       applicable  to  accomplices  and  accessaries  in  general, 
cites  3  Bidstr.        Several  persons  present  at  the  death  of  a  man  may  be  diarg- 
206.  ante,  s.  5a  ed  with  different  degrees  of  homicide  in  the  same  indictment, 
2  Hawk.  ch.  31.  as  one  with  murder,  another  with  manslaughter.    For  if 
ch.  29.  a.  7?^     there  be  no  malice  in  the  party  striking,  but  malice  in  an 

abettor,  it  will  be  murder  in  the  latter,  though  only  man- 
Ant^  347-         slaughter  in  the  former.    But  if  the  bill  be  framed  for  mur« 

der  against  two,  and  the  grand  jury  find  it  a  true  bill  as  to 
one  and  manslaughter  as  to  the  other,  there  ought  to  be  a 
new  bill  preferred  for  manslaughter  against  the  last. 
2  Hawk.  ch.  23.*     In  appeal  where  several  are  present  at  the  fact,  and  one  only 

actually  does  it,  and  the  others  abet  him,  the  Plaintiff  may 
1  MS.  Sum.  483.  either  elect  to  suppose  in  his  declaration  that  all  did  the  fact, 
Is"!  Haie^7  ^^  *l^cw  the  Special  matter.  For  in  these  cases  all  the  parties 
463.  2  Hale»  are  principals,  and  the  blow  of  one  is  In  law  the  blow  of  alL 
345  ^aw^  ^^^  which  reason  an  indictment  that  A.  gave  the  mortal 
ch.  46.  8. 39.  blow,  and  B.,  C,  and  D.  were  present  and  abetting,  is 
MackaU  's^'  ^  sustained  by  evidence,  that  B.  gave  the  blow,  and  A.,  C, 
ca8ey9Co.67.b.and  D.  were  present  and  abetting.  Upon  the  like  indict- 
*  d^  ^'^^'^^  ment,  evidence  that  E.,  though  not  named  therein,  gave  the 
Boug.  207!  blow,  smd  that  A«,  B.,  C,  and  D.  were  present  and  abetting, 
J^j^j^^™®'*  would  be  sufficient;  or  even  that  a  person  unknown  gave  the 

Sand.  109.  blow, 

antey  8. 118. 


Of  Homicide  351 

(Indictment J  Appeal,  and  Evidence). 

blow*  ^ut  it  is  otherwise,  as  I  have  shewn  on  the  statute  Ch.V.  $  121. 
of  stabbing^  being  a  particular  law,  and  pointed  at  the  actor  AccompUcei, 
himself*  ^  "  ~" 

Whether  if  the  person  charged  as  principal  be  acquitted,  A^ualtfprJR^ 
a  conviction  of  another  charged  in  the  indictment  as  pre- ^cf^be^.*^^ 
sent  aiding  and  abetting  him  in  the  murder  be  good,  was  Alex.  Shaw's 
doubted  by  some  judges  in  Shaw's  case;  though  a  majority  ^^'^*^*"^P" 
of  them  at  last  thought  the  conviction  proper;  the  indict- bated  in  fiast 
ment  concluding  that  both  murdered,  &c.,  and  the  verdict  ^uo  J^^^*  ^j^^ 
finding  that  the  prisoner  did  the  fact*    But  no  express  de-  Gould  and  fiul. 
termination  was  made  on  the  case,  as  it  was  thought  by  the  ^ned inL^aSl 
judge  who  tried  him  a  proper,  case  for  a  pardon  on  the  spe-  290.  last  edit 
cial  circumstances* 

But  this  point  was  expressly  decided  in  Wallis's  case,  Re^nav.Wallis 
which  does  not  appear  to  have  been  referred  to  on  the  last-  ?2^i*^^^^^'T?  ?* 
mentioned  occasion.    That  was  an  indictment  against  A*  for  c.  J.  et  al.  Just 
inurder,  and  also  against  Wallis  and  others  as  persons  pre*  ^*^-  ^^ 
sent,  aiding  and  abetting  A*  therein*  A.  was  first  tried  upon 
this  indictment  and  acquitted,  and  afterwards  Wallis  was 
tried  upon  it*    And  per  Holt,  C*  J*  Though  the  indictment 
he  against  the  prisoner  for  aiding,  assisting,  and  abetting  A* 
who  was  acquitted,  yet  the  indictment  and  trial  of  this  pri* 
soner  is  well  enough;  for  all  are  principals,  and  it  is  not  ma* 
terial  who  actually  did  the  murder* 

The  abetment  should  in  all  cases  be  laid  to  the  stroke,  and  Ram  aUtmaa 
not  to  the  death,  if  they  are  laid  on  different  days:  or  the  2  Hawk,  ch  23 
allegation  may  be  general,  that  the  Defendant  was  present,  s.  89. 
aiding  and  abetting  at  the  felony  and  murder  as  aforesaid,  ^  ^^'  ^'  ^ 
committed  in  manner  and  form  aforesaid. 

If  the  wife  be  an  accomplice  with  her  husband  in  murder,  Husband  and 
she  shall  answer  for  it  notwithstanding  her  husband's  pi'^-K^  si 
sence;  contrary  to  the  general  rule  of  law  in  cases  of  felony, 
which  supposes  her  to  a^t  under  his  coercion* 

The  same  rule  of  evidence  which  1  have  above  adverted       ^  122* 
to  as  governing  the  case  of  accomplices  charged  as  princi-  Acceuark*. 
pals,  or  vice  versa,  does  not  altogether  apply  to  that  of  {Min-  F^t'sei. 
cipals  and  accessaries,  whose  offences  are  of  a  more  distinct 
nature:  so  far  however  as  the  offence  charged  and  proved 
against  an  accessary  is  in  substance  the  same,  the  same  rule 

prevails* 
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Ch.  V.  5 122.  prevails.  Thus  an  indictment  of  A.  as  accessary  to  B*  and 
Actewuies,  C.  is  proved  by  evidence  of  his  being  accessary  to  B*  only. 
Sum.  265, 6.  But  if  two  be  indicted  as  principals,  and  it  appear  that  one 
^  ^*^*  ^^'  ^  °^  them  were  accessary  before,  he  shall  be  discharged  of  that 
Rex  ▼.  Winifred  indictment.  In  like  manner  one  indicted  as  accessary  before 
Gordon,  North-  cannot  be  convicted  upon  evidence  proving  her  to  have  been 
Ass.  1789,  MS.  present  aiding  and  abetting  at  the  fact.  This  was  die  case 
Buller,  J.  of  Winifred  Gordon,  who  toc^ther  with  Thomas  Gordon 

S.T)t!6     ft     A1 

and tit.Principal  were  indicted,  for  that  they  on  the  23d  July  17B8  made  an 
wid  Accessary  assault  on  George  Linnel,  a  constable,  in  the  execution  of  his 
Ig2.  office;  that  Thomas  Gordon  shot  and  killed  him;  and  that 

Winifred  Gordon  "  before  the  felony  and  murder  afore- 
^^  said  by  the  said  T.  G.  in  manner  and  by  the  means  afore- 
^^  said  done  and  committed,  to  wit,  on  the  said  2Sd  of  July, 
^^  with  force  and  arms  at,  &c.  then  and  there  feloniously, 
*'  wilfully,  and  of  her  malice  aforethought  did  incite,  move, 
^^  instigate,  stir  up,  counsel,  direct,  advise,  and  command 
*'  him  the  said  T.  G.  the  felony  and  murder  aforesaid  in 
*'  manner  and  by  the  means  aforesaid  to  do  and  commit;'* 
and  then  concluded  that  both  the  prisoners  ^^  in  the  man- 
^  ner  and  by  the  means  aforesaid  then  and  there  felonious- 
"  ly,  wilfully,  and  of  their  malice  aforethought  did  kiH  and 
24Ui  June  1/89.  "  murder  the  said  George  Linnel,''  &c.    After  argument 

in  the  Exchequer-chamber,  it  seemed  to  be  the  opinion  of 
all  the  judges,  though  they  differed  in  other  respects,  that 
this  indictment  only  amounted  to  a  charge  as  against  Wini- 
fred Gordon  of  being  an  accessary  before,  though  it  charged 
her,  as  it  should  seem  improperly,  with  having  joined  in  the 
assault  against  the  deceased.  And  indeed  the  counsel  for  the 
prosecution  admitted  that  it  must  be  so  considered  upon  the 
4  Co.  42.  b.        authority  of  Haydon's  case;  where  it  is  holden  necessary  to 

charge  a  principal  in  the  second  degree  with  being  present 

aiding   and   abetting.     But   it  was  the  opinion  of  all  the 

judges  that  she  might  be  indicted  again  as   principal;    in 

which  the  four  concurred,  if,  as  the  others  thought,  she 

could  not  be  convicted  upon  this  indictment  charging  her  as  * 

accessary  before. 

2  Hawk.  ch.  33.     An  indictment  agsdnst  one  as  accessary  before  to  mnr- 

Grevil^^^^^*^^  ^^^»  charging  that  he    "  maliciously  excited,  moved,  and 

And.  195.     '     ^^  procured,"  &c.    is  sufficient  to  oust  clergy,  by  force  of 

the  4  &  5  Flu  &  M.;   the  words  whereof  are,  ^^  that  all 

persons 
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penoiis  who  maliciously  commanJj  htre^  or  counsel  any  per-  Ch.  V.  f  139^ 
90ii,"&c«;  for  the  counselling  another  is  necessarily  included     Aeceiaariet. 
m  the  eoedting^  moving^  and  procuring  him*   And  the  word 
tmifid  [murder]  in  the  statute  is  sufficiently  expressed  by 
laying  the  murder  to  be  ofma&ce  aforethought. 

Where  accessaries  hi  one  county  to  a  murder  committed  Accessaries  in 
m  another  are  indicted  in  the  county  where  they  became  2'Hawt*ch*'29 
aGCessaries,  under  the  stat.  2  &  3  Ed.  6.  c.  24.  s.  2.  the  in-  g.  51.  Lord  Sau- 
dictment  ought  to  recite  the  fact,  that  the  principal  com- ^^^^V'^f *» 
mitted  the  act  in  another  count)',  and  not  barely  that  he 
was  indicted  for  it  there;  for  that  is  only  an  argument,  and 
no  direct  averment  that  he  did  it* 

As  there  can  be  no  accessaries  before  to  manslaughter,  it       §  12$. 
foliowa  that  an  indictment  against  any  one  as  such  is  purely  J^o  acctatwict 
void.    And  so  if  the  indictment  be  for  murder,  and  the^^y^''*^' 
principal  be  only  found  guilty  of  manslaughter,  those  whol  Hale,  437* 
are  in^ted  as  accessaries  before  must  be  discharged  of  that  ' 

indictment:  but  not  the  accessary  after,  though  the  princi-2  Hawk.  ch.  29. 
pal  have  his  clergy,  since  the  stat.  1  Ann.  st.  2.  c.  9.  s.  I.*' ^ 41,2,3,4 
which  makes  a  conviction  in  this  respect  equivalent  to  an 
attainder. 

Besides  the  usual  evidence  of  guilt  in  general  cases  of       ^  124. 
felony,  which  is  elsewhere  treated  of,  there  is  one  kind  of  Declarations  of 
evidence  more  peculiar  to  the  case  of  homicide,  which  is  the  jru^^enenl  ti- 
declaration  of  the  deceased  after  the  mortal  blow,  iis  to  the  tie  Evidence  in 
fact  itself,  and  the  party  by  whom  it  was  committed.    Evi-  RexT Reason 
dence  of  this  sort  is  admissible  in  this  case  on  the  fullest  ne»  &nd  Tranter, 
cessity  (a);  for  it  often  happens  that  there  is  no  third  persoii  ^  strju^499?*^*^ 
present  to  be  an  eye-witness  to  the  fact;  and  the  usual  wit-Ealinj^s  case, 
ness  on  occasion  of  other  felonies,  namely,  the  P^irty  injured  p^^^?^^*^*  J.^^' 

himself,  is  gotten  rid  of.  But  in  order  to  preserve  as  far  aswv/f  i2VuLAbr. 

118. 

(a)  But  necessity  is  not  the  general  rroimd  of  its  admissibility :  for  evi- 
dcnce  of  the  declaration  of  a  convict  at  the  time  of  his  execution  was  offered 
upon  the  indictment  of  one  Dinimmond  for  robbery,  in  order,  as  was  sup* 
posed,  to  shew  that  he  the  convict  was  the  person  who  had  eommitted  the 
robbery :  but  the  evidence  was  rejected  by  Eyre,  B.  and  Gould,  J.  on  the 
ground  that  as  the  party  was  then  attainted  his  testimony  could  not  have 
been  received  even  on  oath ;  and  consequently  not  his  dyhig  declaration* 
which  can  only  be  admitted  on  tlie  presumption  that  it  was  made  under 
the  same  sanction  as  an  oath.  George  Druromond's  case«  O.  B.  Sept. 
1784,  Leach,  275. 

Z  z  possible 


854  QfJfmiciA 

CL  y.  f  134  poMiUe  die  purity  and  rectitude  of  tuqli  ^vUcvMi^  UmM^ 
jkSar!ti^^  appear  that  the  deceased  at  the  time  of  maklPf  tuck  ded||t 
the  dtcttmd.  ndona  was  conscious  of  his  danger ;  such  conscioiiaiicsa  hcvag 
ir,j^  ^1^  considered  as  equivalent  to  the  sanction  of  an  oatk»  and  tlM^ 

Witneas.  no  man  coul!!  be  disposed  under  such  circt]tt0tailCAa't#bel|is 

his  conscience :  none  at  least  who  had  any  sMue  of  nsligjoo* 
Woodeock's  But  such  consciousness  need  not  hare  been  expressed  bjr  the 
^t  S56l  'deceased:  it  is  enough  if  it  might  be  coUectedfromciicuQH 
and  John's  cve^  stances.  And  the  court  are  to  judge  of  this  cQnscioiia0eaa 
^^^^  previous  to  the  admission  of  this  sort  of  testimony* 

Marnret  Margaret  Tinckler  was  indicted  for  the  murder  of  Jans 

Diurham[\m!'  PaAinson,  by  inserting  pieces  of  wood  into  her  womb.  A 
cor.  Nares,  J.  second  coimt  charged  her  as  accessary  before  the  iacta  It 
•nd  Mslicrown  ^^  proved  by  several  witnesses,  that  from  the  first  time  af  the 
Cm.  Rm.  deceased  taking  to  her  bed,  which  was  on  the  19th  of  Julyi 

she  thought  she  must  die,  making  use  of  different  ezpresskVM^ 
«s,  that  she  was  going;  that  she  was  xvoriing  out  her  kMi  and 
exdmmmg,  Oh!  that  Peggy  Tinckler  has  killed  mc.  She  liar 
gered  t31  the  2dd,  when  she  died*  She  never  was  iqiubttt 
once  duringlliattime,  when  on  telling  a  friend  who  ptfwdH 
her  that  she  thought  herself  better,  she  advisod  her  to  gtt  iim 
which  the  deceased  did,  and  walked  as  far  as  the  pamjiji 
going  out  of  the  room,  but  was  forced  to  return  and  go  to 
bed  agaun*  It  appeared  by  the  testimony  of  several  wit- 
nesses, that  from  the  moment  of  her  taking  to  her  bed  till 
die  time  of  her  death  she  had  declared,  thai  Tinckkr  h^ 
Mlkd  her  and  dear  childy  (stating  the  particular  means  uaedt 
which  agreed  with  At  charge  in  the  indictment.)  And 
during  the  same  period  she  had  declared  more  ptuticuhirlyv 
^  Aat  Ae  was  with  child  by  one  P,  a  married  man,  who» 
being  fearful  lest  his  wife  should  hear  of  it  if  she  were 
brought  to  bed,  advised  her  to  go  to  the  prboner,  i^  midr 
wife,  to  take  her  advice  hOw  she  should  get  rid  of  t^e  ctuidt 
being  then  five  or  six  months  gone."  *'  That  the  prisoner 
gave  her  the  advice*^  in  question  which  she  followed  ac- 
cordingly. It  was  proved  by  the  testimony  of  a  witness, 
that  three  days  before  the  delivery,  which  was  on  the  10th 
July,  she  saw  the  deceased  in  the  prisoner's  bed-chamber^ 
when  the  prisoner  took  her  round  the  waist  and  shook  her 
in  a  very  violent  manner  six  different  times,  and  tossed  her 

up 
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ijq>  ftnd  donm:  and  that  she  was  afterwards  ddSvertd  at-^llc  <%*  v.  $  IM. 
firigOBta^a  hbuse.   The  deceased  also  dechuTddirag  her      ^^ideme. 
ittheat,  that  after  her  deUvery  the  priqaner  gare  her  the  child  S^£^,  ^ 
totake  home;  and  bid  her  go  to  bed  that  night  and  tleem  *' 

and  get  up  in  the  morning  tod  go  about  her  buaineiw^  mi 
ncAody  would  know  anj  thing  of  the  matter;  but  that  afn 
peariiig  verjr  iK  the  next  (lay  at  a  relation's  house^  they  had 
ordered  her  to  go  home  and  go  to  bed,  which  she  did.  The 
dffld  was  bom  alive,  but  died  instantly;  and  the  surgeons, 
who  were  examined,  proved  that  it  was  perfect.  There 
was  no  doubt  but  that  the  deceased  had  died  by  the  accel^- 
ratfbn  of  the  birth  of  the  child:  and  upon  opeiking  her  woad> 
it  appeared  that  there  were  two  holes  caused  by  the  skewen, 
ODT  of  which  was  mortified,  the  other  only  inflamed;  and 
other  sjrmptoma  of  injury  appeared.  A  short  time  before 
her  death  she  was  asked  whedier  the  account  she  had  Irom 
time  t6  time  given  of  the  occasion  of  her  death,  and  the  pvi-  • 
soner^s  treatment  of  her  were  true;  and  she  dechaaed  it  was* 
It  was  objected  that  the  above  evidence  of  the  deceased's .  • 
declarations  ought  not  to  be  admitted,  as  she  hetBclf  waa 
particeps  criminis,  and  likewise  as  it  appeared  at  the  time  of 
her  fleclarations  she  was  better,  or  thought  herself  so.  Bttt 
Nates,  |.  was  of  opinion,  that  however  diis  objection  might 
hold  whh  respect  to  the  second  count,  in  which  the  pmoner 
was  charged  as  to  accessary  with  the  deceased,  yet  the  di3« 
ceaired  Was  not  willingly  or  knowingly  an  accessary  to  her  own 
death;  and  therefore  it  was  like  the  common  case  of  Ay 
other  murder.  And  as  to  the  objection  that  she  once  thought 
herself  better,  and  tried  to^getup,  yet  the  same  declaratjiom 
she  tfien  made  had  been  made  repeatedly  before  to.pemons 
whom  in  confidence  she  told  that  she  never  should  survive,  * 

when  she  first  took  to  her  bed;  and  she  had  rq^ated  the 
sam^  declarations  the  day  before  she  died,  and  within,  a  few 
hours  of  her  death.  And  as  to  the  fact  itself,  he  was  deariy 
of  opinion  it  was  murder,  on  the  authority  of  Lord  Hak.  (i  UtSe,  48$.} 
The  jury  found  the  prisoner  guilty  on  the  first  count,  chain- 
ing her  as  a  principal  in  the  murder,  and  execntiott  bang 
reiqpited  to  take  the  opinion  of  the  judges  oo  the  whole  cyisft, 
they  an  met  to  consider  of  it:  and  were  immkimousl^of  opi*  Fhst  dsy  of 
Qion  that  these  declarations  of  the  deceased  were  legal  «vi- 1^'^^^.  ^ 

dence :  jsant^t  Inn. 


856  Of  Homicide 

(Indictment^  Appeal^  and  Evidencey 

Ch.  V.  $  124.  deuce :  for  thoiigh  at  one  time  the  deceased  thought  Itetsetf 

Evidence,     better,  f«t  the « declarations  before  and  after  and  home  txr  her 

^"fj^J^J.  ^"^  d«**^  ^ere  uniform  and  to  the  same  effect.  And  as  to  ber 

being  particeps  crimiois,  they  answered,  that  if  two  persons 

.be  guihy  oi  murder,  and  one  be  indicted  and  the  other  not 
the  party  not  indicted  is  a  witness  for  the  crown.  And  thott^ 
the  practice  be  not  to  convict  on  such  proof  uncorrobonEled, 
yet  the  evidence  is  admissible;  and  here  it  was  supportedlqr 
tlie  proof  of  the  prisoner  tossing  the  deceased  in  her  arms  hi 
MS.  BuHer,  J.  the  manner  stated.  Most  of  the  judges  indeed  held^iatliie 

dedaratioitt  of  the  deceased  were  alone  sufficient  evidence  to 

comnctthe  prisoner;  for  they  were  not  to  be  considered  in  the 

tight  of  evidence  coming  from  a  particeps  criminis;  as  she 

eoaaidered  herself  to  be  dying  at  the  time,  and  had  no  view  or 

interest  4o  serve  in  excusing  herself,  or  fixing  the  charge 

tmjnstly  on  others.   But  others  of  the  judges  thought  tfiaft 

her  declarations  were  to  be  so  considered;  and  therefore  r^ 

qiiired  the  aid.  of  the  confirmatory  evidence. 

K.  V.  Raiibttffie,     Ixt  the  case  of  Uexu*ictta  Radbume,  who  was  indicted  ftfc- 

^  B  ^^^^  mr  ^^^  treason  in  murdering  her  mistress  Hannah  Moi^gaA, 

cor.  WilAon,  J.' the  deposition  of  tlie  latter  before  her  death  before  a  magi- 

r*Ii  ^"^^^    strate,  by  whom  it  was  authenticated  in  the  presence  Of  the 

title  fividenoe,  prisoner,  Was  read  in  evidence,  though  made  by  her  ^M4itfn 

^d2*!^^h     '*"^'*'*^  aiqwnehcnsion  of  danger:  but  this  was  evidence  by 

512.  S.  C.    '     forc«of  the  afeatui^s  of  Ph.  &  Mary  (a):  and  the  prisoner  was 

ooimcted  gf  the  murder  and  accquitted  of  the  pem  treason; 

wkich-  was  afterwards  approi'ed  of  by  all  the  judges.   And  it 

was  observed  by  many  of  them»  that  the  statutes  of -FUlip 

attd  Mary  do  not  extend  to  treason. 

Woodcock's  In  Woodcock^s  case  it  was  considered,  that  such  an  exa- 

cor.  Lord  c.  b' ^>*^^^^  ^^A  before  a  magistrate  who  attended  fin*  the 

Eyre,  A8iiliur«t,  purpose  m%  the  place  where  the  deceased  was  then  lying  after 

Seijt  Recorder,  ^^  ittOrtal.wound  received,  and  wlthouthopesof  retovery,noe 

Leach,39r.newbeingtakanin  the  presence  of  the  prisoner  in  the mantterde- 

Vide  Din  jrier*s   »cribe4  kf  the  acts  (a),  could  not  be  received  in  evidence,  qui 

case,  ib.  63&     caaminttUons,  after  her  death:  but  they  were  received  as 

jKUthemk  daclarati^is  of  the  deceased  in  extremis,  Aete  be- 
ing then  no  probability  of  her  recovery,  though  shi!  faeoielf 
ex^essed  no  sense  of  her  danger,  but  lay  quietfy  resigned 
Tr^-ter's  case,  and  submitting  to  her  fate.    In  Trowter*s  case  the  court 

10 Vm.  Abr. lia  ^^^  ^^^  ^^  ^  ^  c.  13.  and  2  &  3  Ph.  & M.  c. la 

would 
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would  ootadjnit  parol  evidence  of  the  declaratiox»  of  the  Ch/T.  $  134 
deceased  which  had  been  reduced  into  writing*  -       Mmidince. 

On  the  prosecution  of  Thomas  John  for  the  .murder  ^thede^!^. 

I^ACIwel  his  wife,  it  was  proved  by  the  confession  «f  the 

pdsoBcp  himself  in  conversation  with  odiers  before  hia  wife's  ^ase*"  c  Jmi-* 
d«8^,  that  in  September  1789,  upon  a  quarrd  between  then  Sp.  Sess. 
thenvhe  Iwd  laid  hold  of  his  wife,  and  they  had  fdfen  down,  J/^".  ^^  »"»- 
he  ispoemkost,  and  he  had  (riven  her  several  violent  kicin  and  Whether  or  not 

v^er  would  raise  her  hand  against  him  again.     It  was  also  vtere  made  under 
Moved  that  she  died  in  the  same  month;  that  she  was  taken  «J  j'/5^«^*«*^'» 

^  V  ^^'^S^  must 

Ul  oa.a  Friday,  took  to  her  bed  the  next  day,  and  died  on  Se  determined  by 
^  Sunday  sevennight  following,  bemg  confined  to  her  bed  J^"^^^^"^ 
Vqr  her  iUness,  which  was  severe,  the  whole  time.    But  \X  reject  the  evi- 
did  not  appear  that  she  had  expressed  any  apprefaensioB  ^^^^^-^^r^ ^^^ 
danger,  though  she  retained  her  senses  till  the  day  before  her  evidence  u  re- 
d^atfa.  Three  witnesses  deposed  to  conversations  during  her  ^^'"^  7^^^ 
illness,  at  which  the  husband  was  present,  in  which  she  at»  dan^  may  ap^, 
tributed  her  situation  to  his  ill  treatment:  and  the  caodsamt^^^^^^A^^^ 

the  expreei  de- 

andaywers  of  the  husband  were  g^ven  in  evidence,  aWbough  eUw(^Uats>Jt}m 
it  wa^  objected  on  his  behalf  that  what  was  said  by  the  wife  ^^fww^  ^*'^u 
eveiDiia  the  presence  of  the  husband,  and  to  which  he  rt*  inferred  from  the 
.tixned  answers  tending  to  charge  himself,  ought  not  to  hare  ^^^^^^^^^ 
/been, received.  Evidence  was  sdso  given  of  her  dechursdoBs  ^  ^^er  areum^ 
in  the  prisoner's  absence,  after  she  was  confined  to  her  bed,  tmeetiadieating 
all.of  which  tended  to  shew  the  circumstdnees  of  violeQce 
he  had  committed  upon  her.   It  was  objected,  that  die  de- 
clarations of  the  wife  in  the  absence  of  the  prisoner  ooght 
not  to  have  been  admitted  in  evidence,  as  it  was  not  proved 
diat.she  considered  herself  at  the  time  a^  a  dying  pemon; 
the<  evidence  not  being  express  on  that  head:  but  that  if  the 
^vid^ioe  were  a^n^issible,  it  ought  to  have  been  left  to  the  ^ 

jury  to  consider  whether  the  wife  were  at  the  dme  conscious 
of  affiroaching  death*  Objection  was  also  made,  timt  liiese 
being  declara^ons  of  a  wife  against  hier  husband  were  not 
m  that  account  evidence.  The  court  was  of  opinion^  thaf^ 
tha  reason  of.  the  rule  that  a  wife  shall  not  be  ndmkml  to 
.  ipve  eVidimpe  against  her  husband  did  not  apply  to  this  easew  ide  general 
JkBd  Ufod  the.other  point,  that  the  evidence  of  die  state  of  *^^  mtneei^ 
:  the  wife's  health,  at  the  time  the  declaratioiis  n^ere  inndc,wa8 

BUfteient 
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Ch.  Y.  f  134  ^iCcicm  to  shew,  thair  silo  w»>  iustafiifc)r  dyings  and  ttafc  it 

Emdeitet.      was  to  be  inferred  from  it,  that  she  was  GooScsQttl  igfJsrf  si<H" 

Se^c^Z      ^kJ^^^i^-  <^  °<)  pmiticulaf  direction  was  given  to.t^c  josfAm 

the  SKbject.  The  jory  having  found  the  prisoner  f/0Htj^ 
these  pofaits  were  referttd  to  the  judges;  who  ataioonfier* 
ence  in  Easter  term  SY9Q  all  agreed  that  it  on^^  mtt  Wf^ 
left  to  the  jury  to  say,  whether  the  deceased  tbl»iglv;ahc» 
dying' or  not  $  for  that  must  be.  decided  by  the  jud^ 
he  receives  die  evidence.  And  if  a  dying  person  eidtcr^dA* 
clare-that  he  knows  his  danger^  or  it  is  reasonably  to  be  « 
fett^  from  the  wound  or  state  of  illness  that  he  w« 
of  llis  danger,  die  declarations  are  good  evidencei 
tD'die  dadatationa  themselves  in  this  case,  ail  the  judges^c^ 
oe]M  tWo,thought  that  there  was  no  foundation  for  s<qyi|ing 
tfait  the  deceased  considered  herself  in  any  danger  nt  alL 
Heftfy  WeU  Upoti  ifae  pttMecudon  of  Henry  Welboum  for  the  nrnxiev 

bmun'tf  cue,  ^  Elizabeth  Page  by  poison,  a  witness  deposed  tba^t  the  d0» 
A»^792roor.  ceased  and  the  prisoner  lived  with  her  as  her  aenrantsf  shnl 
Athhnm,  J.  peitseivtng^the  deceased  alter  and  sqipear  very  'ill^  ahe  tntod 
ivftl^  •«me  her  wMi  being  with  child,  which  she  owned,  and  tlie 
effect  as  the  iwt  day  conttmiittg  very  ill  she  confessed  she  had  taken 
^^^  thing)  at  wUch  time  the  witness  believed  that  the  decqna<d 

fftke  4^0tamd    wasaetiffUe  of  her  situation  and  danger,  thoiuii  aba  didnoft 
glMd  Pte99tr  m^'^*  ^^  when  the  apothecary  came  to  see  her  Aaannm. 
ihe  timi  tke  4fr*  evening  she  said  that  she  was  very  bad,  add  did  not  kvofW  if- 
JSSS^^^A/  P^  *cruld  get  the  better  of  it.    The  apodiecary  iOmadf 
not  to  6e  reeeified^po^sd  diat  when  he  first  saw  the  deceased  ahewAa  di«A 
9M  ewdenee,       aj^arontly  dying;  but  he  believed  that  she  was  not 

of  her  danger;  that  after  he  had  been  with  hn*  8om« 
he  made  her  sensible  of  her  danger,  in  order  tbttt  heimig^ 
get  from  her  what  she  had  done.  She  desired  him  to  gjm 
her  somifthing  to  ease  her  pain*  He  told  her  he  m^i  fim 
know^hat  she  had  done;  and  dutt  she  would  mid  liMM 
hoitfs  ottless  proper  relief  were  aflbrded.  (She  did  «at  in 
finet  live  above  an  hour  afterwards.)  The  wioiesa  liad  an 
odier  reason  for  thinking  that  she  knew  het  Aimf^tJtmm 
any  thing  that  she  ssud,  ciccept  that  on  hia  tnlliiig4ier^  ker 
danger  she  told  him  what  was  the  cauae,  wbidi^fka  Itndfbe^ 
fore  refused  to  do.  She  then  described  to  him  the  ^ayt^MMls 
of  pahf  which  she  had  felt,  and  again  tefmmA  Am^ilu 

wished 


vitbtd  he  WQiild  give  her  something  tp  compote  her*  Tim  ^^-  i  ^ 
witBtee  then  ugain  urged  the  oeceBaity  of  knoms^  the  causa  j^^^^^^^^^^^ 
of  thfiee  &yn9]3tom8,  and  she  told  him  with  rehictance^  xkMthed^mm^ 
she-had  been  three  or  four  mouths  gone  with  chikltandthAI 
fiaring  the  hst  fortnight  the  had  been  conatant^  picrf  sulad 
jufmn  t0  take  bitter  apple  in  order  to  procure  an  abotiooi 
falft'lhat  noe  producing  Ae  deaired  effect^  the  peraon  bad 
prAvaikd  coi  her  to  take  a  white  powder,  (which  was  di&dagr 
bcAre  she  was  taken  ill,)  and  that  the  ajrmptoma  came  on  in 
•beNit  tkree  or  four  hours  after.  The  witness  then  uffg^A 
hev'to  aay  \gy  whom  she  had  been  prevailed  uppo,  wbsn 
widi  increased  reluctance  and  hesitation  she  told  hh^  it  was  • 
liijr.'herfeQow-a^va^t  Welboum;  and  that  he  had  pvevaiUd 
upon  her  by  assuring  her  that  there  was  no  ctimeinptootti^ 
ing  an  abortion  whilst  the  child  was  so  young.  At  this  mo 
metti  ahe  was  free  firom  pain,  and  the  witness  thnc^t  Ihat 
n  aaottaficatioa  had  taken  place.  From  the  deoeased's  de*  ^ 
aoripiikm  of  the  white  powder,  and  from  the  inspection  of 
flie'bo^y^nfterwarda,  the  witness  believed  it  to  he  avsanic* 
Ovkia^ross*  examination  he  said  that  at  the  Ome  she  asad^ 
lbi#4aekration  he  believed  that  she  thought  she  waa^ftting  r«^  post.  36a 
weS  4mim  the  being  so  free  from  pain.  It  ly peared  from 
odier  ^irittteases  that  on  die  day  when  die  deceased  had  sMd 
diatshe  had.  takeh  the  white  powder,  the  prisosicr  and^aha 
wsmiokaerved'm  discourse  together;  and  he  was  shaking- it 
botde  of  something:  and  he  had  before  applied  for  ji^oma 
bitter  apple,  which  the  witness  had  refused  to  get  him.  It 
was  left  tb  th^  jury  to  consider,  whether  from  die  whole  of 
the  ^nidande  diey  were  sausfied  that  the  deceased  at  the 
tamOiahiB  made  tike  declarations  was  satisfied  of  the  danger  of 
her  sitnAion?  and  whether  they  thought  those  declaraticHia 
true  I  and' that  her  denth  was  owing  to  poison  administ^^d 
by  iIk  priaMiev?  in  which  case  they  should  find  hist 
guilty  l%a  jiuT*  accordingly  found  him  guilty.  But 
a  dcsriit  ^afM^ards  oocurring  to  the  learned  judge,  whs- 
thar,dMMigh  in  the  first  part  of  the  apothecary's  evidence  he 
swoiie'tfaae  he  aiado  the  deceased  sensible  of  her  dangi^  be* 
fore  sbewaule  the  declaration,  yet  as  he  afterwards  said  that 
asth»ti»»;die^ttia(ia  the  declaration  ahe  belfeveJthat  she  vuu 
getting  better  from  the  pain  ceasing,  he  should  not  have  re« 

jected 
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Cb.y.  $134.  jected  the  evidence  and  directed  an  acquittal:  die  pfriaotter 

E^dence.      wa»  therefore  respited  to  take  the  opinion  of  the  judges  on 

thedecetuZ      ^^  c<^*^    ^   Michaelmas  term  1792  a  majority  of  the 

judges  were  of  opinion  Aat  it  did  not  sufficiently  appear 
diat  the  deceased  knew  or  thought  she  was  in  a  dying 
slate  when  she  made  the  dedaratian:  on  the  contrary  she 
had  reason  to  think  that  if  she  told  what  was  the  matter 
with  her  she  might  have  relief  and  recover.  But  as  to  what 
the  apothecary  had  s^d  on  his  cross  examination  they  laid 
no  stiess  on  it^  being  mere  opinion  unwarranted  by  fact.  And 
^y  all  agreed  that  whether  the  deceased  thought  herself  in 
a  dying  state  or  not  was  matter  to  be  decided  by  the  judge 
in  order  to  receive  or  reject  the  evidence,  and  that  that  prait 
should  not  be  left  to  the  jury  (a). 

$  125.  .  The  articles  of  war  are  frequendy  required  to  be  given  in 
R^^'\?^th«fi  evidence  on  prosecutions  for  homicide:  for  it  has  beenrokd 
sufford  Ass.  '  that  the  Court  cannot  take  judicial  notice  of  them  without 
1784^or.Ballei%  jj^^jj.  b^ing  proved:  but  that  a  copy,  purporimg  to  be  printed 
judges  in  Mich,  by  the  king's  printer,  is  sufficient.  In  Withers*s  case,  there 
GTld^'^ndBid^  "^8  J^o,  tuch  evidence,  nor  any  evidence  of  the  usage  of 
ler,  Js.  5  Tem  the  army,  it  was  holden  that  the  prisoner,  who  was  a  pri- 
Rep.  44d  yi^  soldier,  and  had  killed  the  deceased  a  seijeant  in  the 

same  pegiment,  upon  an  arrest  by  the  latter,  and  after  a 
struggle  between  them,  could  only  be  guilty  of  man* 
slaughter. 

§  126.        Of  tfie  Trialy  Arraignment ^  Ferdictj  and  Judgmenu 

Where  this  offence  may  be  examined  into  and  tried  is  the 
next  object  of  inquiry;  and  this  resolves  itself  into  seven 
dtiferent  considerations.    1;  Where  the  stroke  and  deadi 


ha(qpen  in  the  same  county.  2.  Where  they  happen  in 
ferent  counties*  3.  Where  one  is  accessary  in  one  ooun^ 
to  a  murder  committed  in  another.  4>*  Where  both  the 
stroke  and  death  happen  in  Wales,  or  one  in  Wales  and  the 
other  in  an  English  county.  5.  Where  the  one  happens  at 
sea  or  out  of  England  and  the  other  within  a  county. 

(a)  Vide  Woodcock's  case^  O.  B.  irSO^  Leseb»  dOT.  where  that  fact 

was  left  to  the  jury  by  Ld.  C.  B.  Eyre. 

•  •     • 

6.  Where 
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6.  ^Vhere  both  the  stroke  and  death  happen  at  sea;   or,  Ch.  V.  $  136. 

7.  In  parts  beyond  the  sea.  '^^ 

1.  Regularly  by  the  common  law  in  this  as  in  other  mat«       $  12r« 
ters  of  criminal  jmisprudence  the  offence  must  be  inquired  Stroke  and  death 

,  4  .in  tawjc  county* 

of  and  tried  in  the  same  county  in  which  it  was  committed*  3  inst  27. 
But  the  Stat.  33  Hen.  8.  c.  23.  enacts,  that  upon  examina-^****^>  283.374. 

tion  before  three  of  the  counsel^  treasons,  misprisions  there- 163, 4*2  Hawk, 
of,  and  murders,  committed  in  any  place  within  the  k™g's'Ch- 25.  s.  3^3a    . 
dominions  or  without,  may  be  inquired  of,  heai^d,  and  deter-  £i^»s  case,  (X  B. 
mined  in  any  county  where  the  king  by  his  commission  of  ^«<^-^^20. 
oyer  and  termmer  shall  appoint.    This  seems  not  repealed  Dec.  1775. 
by  the  stat.  1  &  2  W.  &  M.  c.  10.  as  to  murder;  the  eircum-  ^^^  »•  ^^ 
stances  required  by  the  statute  of  Henry  8.  being  observed; 
which  I  shall  presently  have  occasion  to  mention  again. 

If  a  person  be  stricken  and  die  in  the  county  of  A«,  and  2  Hale*  66. 
the  body  be  found  in  B.,  it  shall  be  removed  into  A.  for  the 
coroner  of  that  county  to  take  the  inquest. 

Also  by  the  statute  of  Articuli  super  chartas,  c.  3.  special  ^<wyc- 
provision  is  made  concerning  homicide  within  the  verge.      2  Hak,  54! 

2.  Where  the  stroke  and  death  are  in  different  counties,       $  128. 

it  was  doubtful  at  common  law  whether  the  offender  could  ?*^;?*J.^"^,  '^^^ 

be  indicted  at  all,  the  offence  not  being  complete  in  either;  tigt. 

though  the  more  common  opinion  was,  that  he  might  be  ^  ?3  ^^u^'  2^' 

indicted  where  the  stroke  was  given;  for  that  alone  is  the  ch.  25.  s.  36. 

act  of  the  party,  and  the  death  is  but  a  consequence,  and  ^^-  ^^  "*  ^ 

might  be  found  though  in  another  county:  and  the  body  was  1  H^ie,  426. 

removed  into  the  county  where  the  stroke  was  given  (a).  But  ^^*^^»  ^  ^^ 

now  by  the  stat.  2  Sc  3  Ed.  6.  c.  24^  s.  2.  it  is  enacted,  ^^  that  2  &  3  Ed.  6. 

"  where  any  person  shall  be  feloniously  stricken  or  poisoned  ^'  ^^' 

^^  in  one  county,  and  die  of  the  same  stroke  or  poisoning  in 

"  another  county,  an  indictment  thereof  found  by  jurors 

*^  of  the  county  where  the  death  shall   happen,    (whether  (i  MS.  Sum.  54. 

"  before  the  coroner,  or  before  the  justices,  &c.  having^**^^*  ^'^ 

'*  authority  to  inquire,  &c.  which  extends  to  the  Court  of  3inst.  49. 135. 

3  Hawk.  ch.  29. 

(tf)  That  opinion,  however,  is  contrary  to  the  sense  o^  the  legislature  as  ** 
expressed  in  tlie  stat.  2  &  3  Ed.  6.  c.  24  s.  2.  which  declares  that  *'  in  such 
case  it  hatli  net  been  found  by  the  laws  or  customs  of  this  realm  that  any 
such  indictment  thereof  can  be  taken  in  either  of  the  said  two  counties.** 

3  A  King's . 
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Ch.  V.  §  12a  "  King^s  Bench  in  the  county  where  it  sits,  and  to  the  fcnl 
Strode  and  death  «  steward  on  the  trial  of  a  peer,)  shaD  be  as  good  acnd  ef- 
f/«.    *^"    *'*^'4<  factual  in  law  as  if  the  stroke  or  poisoning  had  been 

' '*  committed  and  done  in  the  same  county  where  the  party^ 

."  shall  die,  or  where  such  indictment  shall  be  so  found.'^ 
By  this  the  trial  is  now  settled  to  be  in  the  county  where 
the  death  happens.  ' 

Jppeal.  The  same  statute  (s.  S.)  also  provides,  ^  that  an  apped  of 

*'  murder  may  be  commenced,  taken,  and  sued  in  the  same 
"  county  where  the  part}'  so  feloniously  stricken  or  poboned 
'^  shall  die,  as  well  against  the  principals  as  accessaries  in 
"  whatsoever  county  or  place  the  accessaries  shaD  be  guilty. 
^  And  the  justices  before  whom  any  such  appeal  shall  be 
'<  commenced,  sUed,  and  taken  within  the  year  and  day 
'^  after  such  murder  and  manslaughter  committed  and  done 
^  shall  proceed  against  such  access^uies  in  the  same  county 
*^  where  such  appeal  shall  be  so  taken,  in  like  manner  and 
^  form  as  if  their  offence  had  been  committed  in  the -same 
<^  county  where  such  appeal  shall  be  so  taken,  as  well  con- 
"  ceming  the  trial  by  the  jurors  of  such  county  where  such 
^^  appeal  shall  be  taken  upon  the  plea  of  not  guilty,  as  other- 
"  wise.'* 

1  Hawk.  ch.  31.  At  common  law  the  appellant  had  his  election  to  bring 
■•  ^-  2  ^^^'  the  appeal  in  either  coimty,  it  which  case  it  was  triable  by 
7  H.7,S.  b.       *  j^^  returned  from  each.    This  joinder  is  certainly  unne« 

cessary  under  the  statute  of  Ed.  6.  where  the  trial  is  in  the 
Bulwer's  ctse,  county  where  the  death  happened.    Yet  it  seems  from  some 

2  H*  1^  163  authorities  that  the  election  to  prosecute  the  appeal  in  either 
Vgde2  G.  2.  cSt  county  Still  continues. 

$  129*  i*  At  common  law  the  coroner  might  upon  view  of  the 

Acceuariesinonef^^y  jjj  ^^  county  where  the  fact  happened  inquire  of  all 

county  to  fmwafr         *  . 

in  another.         accessaries  or  procurers,  though  in  another  county. 

2  &  3  Ed^'  ^'^^  ^y  ^'  ^*  ^^  *^  ^^^  2  &  3  Ed.  6.  c  24.  "  where  anjr 

c.  34  8. 4    A  **  murder  or  felony  shall  be  committed  in  one  county,  and 

**  another  person  shall  be  accessary  thereto  in  any  other 
^  county,  then  an  indictment  found  against  such  accessary 
^  and  accessaries  before  the  justices  of  peace  or  other  justices 
^  or  commissioners  to  inquire  of  felonies  in  the  county 
"  where  such  offence  of  accessary,  &c.  shall  be  committed, 

-  "  shall 
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^^  shall  be  la  e&ctmJ  in  law  as  if  t^  aaid  priBeipal  ofience  ai.  v.  $  129, 
^^had  been  oonaoitted  widua  the  ume  county  where  i^Aecettarkt inane 


« iadictiiient  agaiiul  such  acceatary  shall  be  found.    And  'TZtV''"'^'' 

^that  Ae  juadcea  of  gaol  deUy^y  or  oyer  and  terminer,  or 

^  two  of  dusm,  of  at  in  any  ainch  conn^  where  the  offence 

^^  of  any  sueh  acceoaaiy  shall  be  committed,  upon  suit  tp 

^^  diem  made,  dudl  write  So  the  cussoa  cotolorum  or  keeper 

^  of  *the  records  where  auch  principfil  ahtdl  be  itf tainted  or 

*^  convicted,  to  certify  them  whether  such  {nrincipal  be  at- 

^  tainted,  convicted,  or  otherwise  discharged  of  such  prinv 

^^cipal  felcHiy;  who  thereupon  shall  make  sufficient  certLi- 

^  ficate  thereof  in  writxDg  under  their  seal  or  seals  to  the 

.^  said  justices;  after  which  the  justices  of  gaol  deliveiy  or 

^  of  oyer  and  terminer  or  other  there  authorized  shall  pro* 

,^  ceed  upon  every  such  accessary  in  the  county  where  he 

«« became  accessary,  in  such  manner  and  form  as  if  both 

/^  the  said  principal  offence  and  accessary  had  been  commit- 

^  ted  in  the  said  county  where  the  offence  of  accessary  was 

>«  committed.  And  everysuch  accessary,&c*shall  answer  upon  See  further  title 

**  arraimment,  and  receive  such  trials  judgment,  order,  and  Prosecution  by 

^  »  ,       „,  *rr..  ,  •.      Indictment— 

^^  execution,  and  sutier  such  lorieitures,  pams,  and  penalties  (Trial— Coun- 
>*  as  is  used  in  other  such  cases  of  felony."  *y)- 

4.  By  the  stat;  26  H.  8  c«  6.  murders  and  other  felonies       $  130* 
•committed  in  Wales  may  be  inquired  of  and  tried  upon  an  £^  ^^*-   ^ 

.     ,.  ,.1  1-   •    •       17      1-  1  1  -     36  H.  &  c.  6, 

indictment  ^^  m  the  next  adjommg  iLnglish  county  where  the  8.  a  vide  more  at 
king's  writ  runneth,**  which  has  been  always  construed  to  *"•»«  H"?^'^® 
mean  Salop  and  not  Chester,  as  is  elsewhere  shewn  more  fecutionbylndi^- 
particularly,  in  consideriog  the  general  construction  upon^"»^— C'^"*^— 
this  and  other  similar  statutes*  Appeals  however  must  still  i  HtJe;  156,  T. 
be  brought  in  the  pR>per  county.  2  Hale,  38. 

But  supposing  the  stroke  pven  in  an  English  county,  and  g.  14.    ' 
die  death  in  Wales,  there  seems  to  be  some  difficulty  in  z^»  Stroke  in  EngU^Ii 
certaining  where  the  trial  shall  be.  For  though  I  spe  no  ^woUms  or  vice 
reason  to  doubt  but  that  the  stat.  2  &  3  £d.  6.  c.  24^  speak-  ^rr^- 
ing  of  "  the  counties  of  this  realm^^  must  necessarily  in-i  naie,  158. 
elude  Wales,  even  without  the  aid  of  the  20  Geo,  2.  here-  2  Roll.  Rep.  28. 
after  mentioned ;  yet  the  stat.  26  H.  8.  is  not  according  to 
the  literal  terms  of  it  so  plainly  calculated  to  meet  this  case ; 
for  that  statute  only  provides  for  murder  and  felonies  done 

or 


,  > 
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Ch.  V.  4 130.  ^  committed  in  Wales;  and  hy  die  suppoaition  of  die  sta- 
Stroke  in  English  tute  itself  of  Ed.  6.  it  could  not  be  said  that  a  mmder  could 
count^;  and  death  be  committed  in  Wales  unless  both  the  stroke  and  death 
;:;,^!^""''"t.erediere.     The  two  sub«q«ent  statutes  of  Geo.  2.  taken 

I  ^ together,  leave  this  question  as  it  stood  before.    Of  the 

Stat.  3  Geo.  S.  c  21.  it  is  sufficient  for  the  present  to 
observe,  that  it  provides  for  cases  where  either  the  stroke 
or  the  death  alone  happen  in  that  part  of  Great  Britam  called 
England.  According  to  a  literal  construction  of  this  statute 
standing  alone  or  with  reference  to  antecedent  statutes  in 
pari  materia,  it  might  be  presumed  diat  where  the  stroke 
was  in  an  English  county  and  the  death  in  Wales,  the  trial 
of  the  oiFender  was  intended  to  be  had  in  the  former. 
But  by  Ihe  stat.  20  Geo.  2.  c.  42.  s.  3.  (a)  it  is  enacted  tmd 
declared^  *^  that  in  ail  cases  where  the  kingdom  of  England 
*^or  that  part  of  Great  Britain  called  England^  hath 
^been^  or  shail  be  mentioned  in  any  act  of  parliameot, 
^^  the  same  has  been  and  shall  from  henceforth  be  deemed 
^and  taken  to  comprehend  and  include  the  dominion  of 
^' Wales  and  town  of  Berwick-upon-Tweed."  It  most 
dierefore  be  taken  in  general  that  the  mention  of  England 
in  any  act  of  parliament  includes  Wiales;  with  tlus  reserva- 
tion only,  that  die  contrary  is  not  apparent  from  the  sub- 
ject matter  as  in  the  above  stat.  of  Hen.  8.  (b).  The  question 
then  reverts  to  the  mutual  openidon  of  the  statutes  of  H.  8. 
and  Ed.  6.  upon  each  other.  On  the  one  hand  it  may  be 
said  that  the  stat.  of  H.  8.  proceeding  merely  upon  the  sup- 
position that  an  impartial  trial  before  the  grand  sessions 
could  not  be  insured  in  all  cases  where  the  fact  itself  was 
committed  in  Wales;  y^  if  die  stroke  were  in  an  English 
county,  and  the  death  only  happened  in  Wales,  a  Welch 
jury  must  be  as  indifferent  as  any  other  upon  the  trial  of  the 
1  Hftle,  isr.       offender:  and  that  that  statute  being  in  derogation  of  die 

common  law  ought  not  to  be  extended  beyond  the  strict 
letter  of  it  to  include  cases  probably  not  within  the  view  of 
the  legislature  at  the  time.   On  the  other  hand,  if  the  true 

(a)  It  U  worthy  of  remark  that  this  clause,  so  general  and  extensive  in  its 
operation,  should  be  found  in  an  act  of  parliament  with  the  followinc;  title, 
*'  An  act  to  enforce  the  execution  of  an  act  of  this  present  session  for 
"  grantinf^  to  his  majesty  several  rates  and  duties  on  houses,  windows, 
"  and  lights." 

ib)  Wafea  15  there  contrasted  with  the  shire*  of  England. 

object 
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object  of  the  stat*  of  H«  8.  be  considered,  and  the  stat.  of  Ch.  v.  $  130. 
Ed.  6.  be  compared  therewith,  as  made  in  pari  materia,  \t  Stroke  in  EngUtk 

,       X  *  ,.^  •  r«t  r  T»        county  and  death 

seems  to  lead  to  a  different  construction..  The  stat.  of  H,  8.  /„  Waiet,orvice 
had  in  view  to  secure  the  impartial  administration  of  crimi-  ^^'^• 
nal  justice,  which  the  experience  of  the  times  had  shewn 
could  not  be  certainly  attained  before  the  ordinary  tribunals. 
It  gave  an  option,  therefore,  to  the  pardes  concerned  in 
cases  of  felony  to  substitute  the  trial  before  an  English  judge 
and  jury  in  place  of  the  ordinary  one  before  the  grand 
sessions.    The  stat.  of  Ed.  6.  created  no  new  felony,  but  (^^  ^  H*^^» 
merely  removed  the  diflBculty  which  was  supposed  to  exist  in  Qr^nd  Ses- 
the  trial  of  murder  where  the  stroke  was  in  one  county  and  siona.) 
the  death  in  another.    The  legal  effect  of  it  is  to  provide 
that  so  far  as  concerns  the  trial  of  murder  the  offence  shall 
be  considered  as  committed  in  the  county  where  the  party 
dies:  the  trial  there,  says  the  legislature,  shall  be  as  good  and 
effectual  as  if  the  stroke  or  poisoning  had  been  committed  and 
done  in  the  same  county  where  the  party  shall  die*  Therefore  if 
the  death  be  in  a  Welch  county;  and  for  the  purpose  of  trial 
the  stroke  is  to  be  considered  as  given  in  the  same  county; 
then  the  stat.  of  H»  8.  attaches,  the  sole  object  of  which  in  this 
respect  was  to  give  an  option  to  remove  such  trials  as  would 
otherwise  be  had  in  Wales  into  the  next  adjoining  English 
countv:  such  must  have  been  the  obvious  construction  if 
the  two  provisions  had  been  contained  in  the  same  act;  and 
the  two  statutes  being  so  far  in  pari  materia,  and  the  one 
not  professing  to  be  a  repeal  of  the  other,  they  must  be 
made  to  stand  together  if  possible,  and  have  a  relative  con- 
struction put  upon  them.    On  the  other  hand,  by  the  same 
rule  of  construction,  if  the  stroke  be  in  Wales  and  the  death 
in  any  English  county,  the  trial  must  be  in  such  English 
county,  according  to  the  statute  of  Ed.  6.,  the  stat.  of  H.  8. 
not  attaching  in  that  case. 

5.  Where  the  stroke  is  at  sea  or  out  of  England,  and  the       $131. 
death  in  a  county,  or  vice  versa.  Stroke  or  death 

It  seems  to  have  been  a  matter  of  great  doubt,  whether  £*yj^  ^'"  '^ 
the  killing  of  one  who  died  at  land  of  a  wound  received  at  3  inst.  48. 
sea  could  be  inquired  of  by  the  common  law;  (certainly  not  ^  ^^l'  ^^ 
at  least  by  the  ordinary  commission  of  oyer  and  terminer  1  Hawk.  ch.  31. 

^  ithm  vij;^^^^^ ,.  joa 
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ClkV.  jlSl.  widun  a  counity;)  because,  though  the  place  wtuere   the 

^^^Z^f  *^^^®  '^^  P^**^  "^K*^*  pertain  to  the  realm  of  En^and^  ytgt 

Englttjtd.  not  beiAg  within  the  body  of  any  county,  no  venire  could 

;      come  from  thence:  neither  could  the  admiral  inquire  of  it, 

because  the  death  happened  out  of  his  jurisdiction.   And  ibr 

the  same  reason  it  could  not  be  determined  by  special  comr- 

missioners  under  the  stat*  %7  H.  8*  c»  4.  or  28  H*  &  c.  15.; 

they  being  confined  to  inquire  of  murders  at  sea :  nor,  as 

2  Hale,  20.        Lord  Hale  says^  l^  the  omstable  and  marshal,  which  was 

Posr«JL32.       ^^  opinion  of  Lord  Coke  founded  on  the  stat.  13  Ric  2* 

staL  2.   But  acc<miing  to  Lord  Hale  it  might  be  determined 

in  B.  R.  sitting  in  the  county  where  the  party  died,  qr  by  a 

special  commission  c^  oyer  and  terminer,  the  nature  of  which 

Vide  2  Hale,  12  he  eiqilains  in  another  place.    These  ^A^ods  of  proceeding 

"^  had  however  fallen  into  disuse  so  long  ago  at  least  as  the  end 

of  Edward  the  third's  reign;  and  the  only  jurisdiction  to 

which  we  can  with  any  certainty  now  refer  in  this  respect, 

Poat.  8. 133.      till  a  very  late  period,  is  the  commission  authorized  by  the 

^'  Stat.  33  H.  8.  c.  33.  hereafter  mentioned,  which  under  the 

requisites  there  set  forth  might  be  considered  as  extending 

1  Hawk.  ch.  31.  to  this  case:  but  that  only  related  to  the  principal  ofienders, 

and  did  not  extend  to  accessaries. 

But  for  ]H>eventing  any  failure  of  justice,  and  for  taking 
away  all  doubts  touching  the  trial  of  murders  in  the  cases 

2  Geo.  2.  c.  21.  hereinafter  mentioned,  it  is  enacted  by  stat.  2  Geo.  2.  €•  21. 

^^  that  where  any  person  shall  be  feloniously  stricken  or  poi- 
<«  sdned  upon  the  sea,  or  at  any  place  out  of  that  part  of 
<*  Great  Britain  called  England,  and  shall  die  of  the  sanie 
^'  stroke  or  poisoning  within  that  part  of  Great   Britain 
^  <«  called  England;  or  where  any  person  shall  be  feloniously 
^^  stricken  or  poisoned  at  anyplace  within  that  part  of  Great 
<^  Britain  called  Eng^nd,  and  shall  die  of  the  same  stroke 
"  or  poisoning  upon  the  sea,  or  at  any  place  out  of  that  part 
*'  of  Great  Britain  called  England,  in  either  of  the  said  cases 
"  an  indictment  thereof  found  by  the  jurors  of  the  county 
*^  in  that  part  of  Great  Britain  called  England  in  which  such 
^  death,  stroke,  or  poisoning  shall  happen  respectively  as 
^  aforesaid,  whether  it  shall  be  fotmd  before  the  coroner 
**  upon  the  view  of  such  dead  body,  or  before  the  justices  of 
**  the  peace  or  other  justices  or  commissioners  who  shall  have 

*'  authoritv 
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^  authoritjr  to  inquire  of  murders,  shaO  be  as  good  and  ef-  Ch.  V.  $  131. 
^  fectual  in  kw  as  well  against  the  principak  as  the  accessa-  5Vr0^  or  dearth 
'*  ries,  as  if  such  felonious  stroke  and  death,  or  poisoning  England, 
^  and  death  thereby  ensuing,  and  the  offence  of  such  ac- 


^  cessaries,  had  happened  in  the  same  county  where  such 
^'  indictment  shall  be  found:  «Uid  that  the  justices  of  gaol 
"  delirery  and  oyer  and  terminer  in  the  same  county  where 
<^  such  indictment  shaU  be  found,  and  also  any  superior 
^  court  in  case  such  indictment  ^aQ  be  removed,  &c*  .^aB 
^  and  may  proceed  upon  the  same  in  all  points,  8cc.  as  fhey 
^  might  or  ought  to  do  in  case  such  felonies,  stroke  and 
^  death,  or  poisoning  and  death,  and  the  offence  of  such 
^  accessaries  had  happened  in  the  same  county  where  such 
^  indictment  shaQ  be  found.  And  every  such  offender  shall 
^  answer  upon  their  arraignments,  and  have  the  like  de- 
^^  fences,  advantages,  and  exceptions,  (except  challenges  for 
^  the  hundred,)  and  shall  receive  the  like  trial,  judgment, 
^  order,  and  execution,  &c.  as  if  their  (respective)  ofiences 
^  had  happened  in  the  same  county  where  such  indictment 
«  shall  be  found.'' 

Where  one  standing  on  the  shore  shot  at  another  standing  ^^^^^^^ 
in  the  sea,  who  afterwards  died  on  board  a  ship,  all  the  judges  ms.  BuUer,  j/ 
held  that  the  trial  must  be  in  the  Admiralty  court,  and  not  ^*'®^»^^-  ^ 

,  '  edit.  432.  S>  C> 

at  common  law. 

6.  Where  both  the  stroke  and  death  are  at  sea,  or  in  ha-       $  132. 

vens,&C.  ^r^  and  death 

*  at  tea* 

By  Stat.  28  H.  8.  c.  15.  it  is  enacted,  ^  that  all  treasons,  38  Hen.  a  c  15. 
^  felonies,  murders,  8cc.  committed  upon  the  sea,  or  in 
**  any  other  haven,  river,  creek,  or  place  where  Ae  admiral 
**  has  or  pretends  to  have  power,  authority,  or  jurisdiction, 
^  shall  be  inquired,  tried,  heard,  determined,  and  judged 
*^  in  such  shires  and  places  in  the  realm  as  shall  be  limited 
<«  by  the  king's  commission  or  commissions  to  be  directed 
**•  for  the  same,  in  like  form  and  condition  as  if  any  such 
^<  offence  had  been  committed  upon  the  land.  And  such 
**  commissions  shall  be  tmder  the  king's  great  seal  directed 
«*  to  the  admiral  or  his  deputies,  &c.  and  to  three  or  four 
^^  such  other  substantial  persons  as  shall  be  appointed  by  the 
"  Lord  Chancellor  to  hear  and  determine  such  offences  after 

"  the 
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Ch.  V.  f  132.  "  the  common  course  of  the  laws  of  this  realm  used  for 
Stroke  and  death  <«  treasons,  felonies,  murders^  &€.  committed  upon  die  land 
at  #ea,  isfc     ,,  ^j^j^j^^  ^j^j^  realm." 

ri£k  title  Piracy.      As  to  the  particular  manner  of  proceeding  under  this 

statute,  and  the  extent  of  the  admiralty  jurisdictioa,  they 
will  be  considered  when  I  come  to  treat  of  piracy  and  other 
offences  committed  at  sea  triable  under  the  special  commiasioa 
founded  thereon.    It  will  suffice  here  to  observe,  that  the 

15  Ric.  2.  c.  3.  statute  15  Rich.  2.  c  3«  gives  the  adnural  jurisdiction  to 

4  Inat.  137.        inqnire  ^  of  the  death  of  a  man,  and  of  a  mayhem  dcme  in 

^  great  ships  hovering  in  the  main  stream  of  great  rivers, 
^^  only  beneath  the  bridges  of  the  same  rivers  nigh  to  the 
^^  sea,  and  in  none  other  places  of  the  same  rivers.'^  But 
this,  so  far  as  it  extends  to  give  the  admiral  jurisdictioa 
within  the  bodies  oi  counties,  must  be  taken  very  strictly; 

2  Hale,  16. 54.  for  according  to  Lord  Hale  it  extends  oiily  to  rivers  that  are 

arms  of  die  sea,  namely,  that  flow  and  re«fiow  and  bear  great 
ships;  and  as  he  inclines  to  think,  only  to  such  deaths  and 
mayhems  as  happen  in  those  great  ships.  This  jurisdiction 
however  is  only  concurrent  with,  and  not  in  exclusion  of  the 
comrnon  law;  for  the  same  author  says,  the  coroner  of  the 
county, may  inquire  in  any  great  river  upon  these  articles, 
where  a  man  can  9€efrom  one  9ide  to  the  other:  or  as  Hawkins 

2  Hawk.  ch.  9.  says,  where  a  man  standing  on  ^ne  side  may  see  whatisdoneon 

••  ^^  the  other, 

2  Hale,  54.  The  inquisitions  taken  before  the  coroner  of  the  Admi* 

raltv  are  returned  before  the  commissioners  under  the 
28  H«  8.  c.  15*   Those  before  the  coroiier  of  the  count? 

m 

are  to  be  returned  before  commissioners  of  gaol  delivexy  for 

the  county. 
39  Geo.  3.  c.  37.     Offenders  may  now  be  found  guilty  of  manslaughter  before 
Ante,  8. 4.        commissioners  under  the  stat*  of  H.  8« 

§  133.  7*  In  regard  to  homicide  committed  in  foreign  parts, 

Stroke  and  death  Lord  Coke  says,  that  if  two  of  the  king's  subjects  go  over 
sinat.^^.*  i«to  a  foreign  realm  and  fight  there,  and  the  one  kill  the 
1  Hawk.  ch.  31.  other,  this  may  be  heard  and  determined  before  the  constable 

s    11 

and  marshal;  relying  principally  on  the  stat*  13  Ric.  2. 
c.  2.  which  says,  that  "  to  the  constable  it  pertaineth  to 
*'*'  have  conusance  of  contracts  concerning  deeds  of  arms  or 

"of 
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^  of  war  out  of  the  realm,  &c.  which  cannot  be  determined  Ch.v.  $  133. 
^  or  discussed  by  the  common  law«'^  But  this  seems  always  Stroke  and  death 
to  have  been  a  doubtful  construction  of  that  statute,  and '"  J^^'^''  P^*' 
may  probably  be  denied  at  this  day  when  that  jurisdiction  ^'<^ante,  8.131. 
has  fallen  into  disuse.  The  same  may  be  said  of  the  statute 
1  H«  4f  c.  14*  which  says,  that  all  appeals  for  things  done 
out  of  the  realm  shall  be  heard  and  determined  before  the 
same  jurisdiction.    But  by  stat«  33  H.  8.  c«  23*  (which  with  33  Hen.  a  c.23. 

1  Hale  28^  *?7A. 

respect  to  the  trial  of  murder  stands  unrepealed  by  the  stat.  g  Hale  22.164! 

1  &  2  Ph.  &  M.  c.  10.)  it  is  enacted,  ^  that  if  any  person  3  Inst.  27. 

^  being  examined   before  the  king's  counsel,  or  three  of  (Repealed  as  to 

**  them,  upon  any  treasons,  misprisions  of  treasons,  or  mur-  ^y^^^  ^  ^ 

*^  ders,  do  confess  the  same,  or  are  vehemently  suspected  c.  10.) 

^  thereof  by  the  said  council  upon  such  examination,  the 

^  Lord  Chancellor,  by  the  king's  command,  shall  send  a 

^  commission  of  oyer  and  terminer  under  the  great  seal  to 

^  such  persons  and  into  such  shires  or  places  as  shall  be 

^  named  and  appointed  for  the  speedy  trial  of  such  offenders; 

*^  which  commissioners  shall  have  power  and  authority  to 

^  inquire,  hear,  and  determine  all  such  offences  within  the 

^  shires  and  places  limited  by  their  commission  by  a  jury 

^*  returned  by  the  sheriff.  Sec  in  whatever  ot^er  shire  or 

^  place  within  the  king's,  dominions  or  without  such  offences 

^  so  examined  were  committed."    ^^  And  no  challenge  for 

^  the  shire  or  hundred  (but  for  want  of  freehold)  shall  be 

^*  allowed." 

This  statute  extends  not  to  accessaries.  1  Hawk.  ch.  St 

There  does  not  s^pear  to  have  been  much  use  made  of  ^'|^g  Sum.  54. 
this  statute.    One  instance  is  to  be  found  of  a  proceeding 
under  it  for  a  murder  committed  in  En^and,  in  the  caaeofLudowickGre^ 
Ludowick  Grevil  (a),  where  the  judges  resolved  that  he  being  j  yJn^ig4 
charged  as  accessary y  his  case  was  not  within  the  act,  accessa-  teinp.£liz. 
ries  not  being  named.    In  another  instance  Edward  ^^^SEuf  o  B*^<^ 
was  indicted  for  the   murder   of  Charles  Bignell  at  the  1720.  £x  rela- 
Dollars  in  the  kingdom  of  Sweden  in  partibus  transmarinis  serit^Foretert 
extra  Angliam.    The  precepts  for  the  return  of  the  grand  MS.  IMS. Sum. 
inquest  and  jury  for  the  trial  of  the  issue  recite  the  commis-  ^  ^^ms  30a 
sion  of  the  sessions  of  oyer  and  terminer  *^  ad  inquirendum  vide  8  Mod.  144^ 

(a)  See  this  case  differently  and  as  it  appears  Incorrectly  reported  in 
Crompt.  Just.  22.  cited  in  1  Hale,  283.  and  2  Hale,  22. 

3  B  "per 
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Ch.  v.  $  133.  ^  p^i"  sacramentttm  bonorum  et  legalium  homiowboi  cmtatis 
ittmhe  and  deaths  IsOxAovL  At  quibttscuoque  prodidombii9,  mkprisionUiie 
fa  f»eign  paru.  ^^  proditionum,  ct  iDurdris  cxtm  AngUam  ubicunque  perpe* 

^  trat.  aecundum  actum  parUamcnti  domini  Henrici  octavi 
^  predict.  33.  et  ad  eaadem  proditiones  et  aKa  premissa  (hac 
^  vice)  audiend*  et  termioaixd.*'  It  was  iiwi^ted  by  fialing'a 
counsel  before  Xing,  Ch.  J.,  Eyre,  Ch«  B«,  and  Baron  Moo* 
tague,  that  the  &tat.  38  H.  8.  extended  only  to  murdera 
committed  in  England ;  that  so  a  murder  in  one  shire  may 
by  diat  act  he  tried  in  any  other  shire,  hut  not  to  murdera 
committed  out  of  the  realm*  But  the  court  resolved  that  it 
did  extend  to  murders  committed  out  of  the  realm;  and 
indeed  the  statute  is  clear  as  to  that  point.  And  they  said, 
that  a  like  commission  had  been  granted  in  the  late  queen's 
Vide^yifA.  lU.  time  in  the  case  of  one  Chambers,  indicted  at  the  Old  Bailey 
S.C.  mentioned.  J^JJg  1709,  for  a  murder  committed  extra  regnum  Angliae 

ss.  apud  Barcelona  in  regno  Hispanise.  The  court  then 
proceeded  to  try  Ealing,  who  was  convicted  and  execu- 
ted (a). 
10  Sc  11  w.d.  By  stat«  10  Sc  11  W.  3.  c.  %S.  s.  13.  murder  and  all  other 
Newfmmdland  ^^^^^  crimes  in  Newfoundland  and  the  isles  thereto  be- 
&c.  F/Wetit  longing  are  .triable  in  any  county  here.  Since  when  the  acts 
Piracy.  ^£  ^Yit  32  Geo.  3.  c.  48.  and  33  Geo.  3.  c.  76.  have  enabled' 

his  majesty  to  erect  courts  of  civil  and  criminal  jurisdiction 
there,  which  are  ^^  to  hold  plea  of  all  crimes  and  misde- 
^^  meanors  committed  within  the  island  of  Newfoundland, 
^<  and  on  the  islands  and  seas  to  which  ships  or  vessels  re« 
^^  pair  from  the  island  of  Newfoundland  for  carrjdng  on  the 
M  fishery,  and  on  the  banks  of  Newfoundland,  in  the  same 
^  manner  as  plea  is  h(dden  of  such  crimes  and  misdemean* 
**  ors  in  England.''  These  acts  are  continued  by  the  34  Geo. 
3.  c.  44.  and  35  Geo.  3.  c.  25.  But  nothing  appears  there* 
in  to  shew  that  the  jurisdiction  under  the  statute  of  King 
William  is  taken  away. 

(a)  Jacob's  Law  Diet,  tit  Homicide,  s.  5.  mentions  another  instance  of 
a  commission  issued  against  Capt.  Rocke  for  klllinfi^  Mr.  Ferguson  at  tlie 
Cape  of  Good  Hope :  fafut  ik>  time  ia  mentioned.  O.  B.  December  l/75» 
ri.  1  Leach,  160.  Captain  Roche's  case.  A  later  instance  was  that  of  Go- 
vernor Wall,  tried  and  executed  fop  the  murder  of  Benjamin  Arm8tix)ng' 
a  soldier,  at  Goree  in  Africa^  O.  B-  January  1802. 

II,  Arraign" 


'\ 
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(  Triai'^Arrdgnmtnt). 
n.  Arraignment.  ch^v.^m. 

If  there  be  an  mdictmeiit  for  murder,  and  the  coroner's  .  f^^^ 
inquisition  against  the  same  person  at  the  same  sessions  of 
gaol  delivery  for  the  same  offence,  the  practice  is  to  arraign 
and  try  the  prisoner  upon  both,  in  order  to  avoid  the  plea  of 
auterfoits  acquit,  or  attaint;  and  to  indorse  his  acquittal  or 
attainder  upon  both  presentments. 

Upon  every  indictment  for  petit  treason  or  murder,  the       (  135. 
jury  may  negative  the  higher  offence,  and  find  their  verdict  ^fl«rer^*fl^«i^ 
for  9Xiy  lesser  species  of  homicide;  the  several  degrees  ot^^^J^    "^ 
.which  I  first  had  occasion  to  consider.    It  has  also  been  1  Hale,  449. 
•hewn  in  what  cases  they  may  properly  find  a  general  verdict  2  Hawk.  ch.  4t 
of  not  guilty^  or  find  the  special  matter,  and  leave  the  party  s-  8-  V\ow.  lOL 
to  sue  out  his  pardon  under  the  statute  of  Gloucester,  c.  9.  J^^ard  TllT' 
and  the  same  rule  holds  in  the  case  of  indictments  framed  Radbm-ne's 
on  the  statute  of  stabbing.    So  in  af^ak,  the  Defendant  in  339^*^6^^'  ^' 
an  appeal  of  murder  may  be  found  guilty  of  manslaughter  Ante,  s.  11& 

only;  and  the  appellant  in  that  case  shall  not  be  i^onsuited. 2 H^wk^ck^ 
And  though  it  were  formerly  considered  to  be  optional  in  the  s.  95. 
jury  upon  an  appeal  of  murder,  if  the  case  appeared  to  be 
oidy  manslau^ter,  to  find  accordingly,  or  to  acqyit  the  De» 
fendant  altogether,  yet  it  is  now  settled  that  they  must  find 
the  manslaughter. 

Again,  several  persons  juresent  at  a  homicide  committed  ^«<'<i''"<''!^<^«"< 
may  be  guilty  in  different  degrees.   Thus  one  who  joins  Ante's.  5a  82. 
in  an  afiray  on  a  sudden  may  be  only  guilty  of  manslaughter,  ^  Hale,  43a  44& 
though  he  gave  the  stroke;  while  another  who  abetted  him,^  7 /is, 
being  before  deliberately  engaged  in  the  affray,  upon  malice,  Ld.  Mohim*s 
may  be  guilty  of  murder.   Also  a  wife  or  servant  may  be  p"*'  ^^^ 
guilty  of  petit  treason  and  a  stranger  of  murder,  being  all  4  St.  Tr.  541. 
present  at  the  fact.  So  one  may  be  guilty  only  of  a  trespass  FideiXt.  May- 
and  assault;  while  another  person  present  may  be  guilty  of  ^^' 
felony  in  mainung  by  lying  in  wait.    In  such  case  the  for* 
mer,  if  indicted  for  the  &lony,  is  entided  to  a  general 
acquittal. 

If  the  jury  find,  the  special  matter  from  whence  the  \xw  special  finding. 
presumes  malice,  though  they  do  not  expressly  find  ^  S*co*^^^'*^"*' 
malice  in  fact,  yet  judgment  of  death  must  be  given  thereoa.  HoUoway's 
So  though  they  do  not  find  that  the  stroke  was  felonious.     ®**®»  VMha,  54a. 

The 
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(Tri^i  Judgment^  and  Execution). 

Ch.  V.  i  135.       The  Stat.  3  H.  r*  c  1.  empowers  the  court  before  whom 

Commitment  one  18  acquitted  upon  an  indictment  for  murder,  either  as 

^^  ^*^^'  principal  or  accessary,  to  commit  or  bail  him  until  the  year 

3  H.  7.  c.  1.  and  day  after  the  fact  committed,  that  in  case  an  apped 
ViJ  5  &  6  W  ^  brought,  he  may  be  forthcoming.  But  this  extends  not 
&  M.  c.  1.1.  to  persons  found  guilty  of  manslaughter  or  se  defendendoi, 
cMc^^R 'h  ^^  homicide  by  mischance,  nor  to  such  as  plead  the  king's 

17  G.  2.  2  Str.  pardon. 
1203. 

^  136.  1^^  judgment  in  petit  treason  is  die  same  as  in  the  lower 

Farm  ofjudg-  species  of  treason  before  considered,  namely,  to  be  drawn 
Ip^tit  Ttea9on.  iP^  ^  hurdle)  and  hanged  until  dead.  It  was  formerly  difc 
Vi:k  ante,  p.  137-  ferent  in  the  case  of  women,  who  were  adjudged  to  be  drawn 

1  Hale  ^382.  n.  ^"^  bumed ;  but  this  was  altered  by  the  stat.  30  Geo.  3. 

2  Hale,  399.      c.  48.  by  which  they  are  subjected  to  the  same  judgment  in 

4  B^ac^Conum  ^^  respects  as  men,   and  particularly  with  respect  to  tho- 

provisions  of  the  stat.  25  Geo."  2.  c.  37. 

Murder.  The  judgment  in  murder  was  the  same  as  in  other  cases 

of  capital  felony,  namely,  to  be  hanged  by  the  neck  until 
dead.  But  by  the  stat.  25  Geo.  2.  c.  37.  in  order  to  stigma-^ 
tize  and  deter  persons  from  the  commission  of  this  heinous 

25  G.  2.  c  o7»    offence,  it  is  enacted,  *•  that  all  persons  who  shall  be  found 

^  ^ilty  of  wilful  murder  be  executed  according  to  law, 
'^  on  the  next  day  but  one  after  sentence  passed ;  (unless  it 
^  happen  to  be  Sunday,  and  then  on  the  Monday  following)." 
And  (by  «.  2.)  "  The  body  of  such  murderer  so  convicted 
*^  shall^  if  ^uch  conviction  and  execution  shall  be  in  the 
**  county  of  Middlesex,  or  within  the  city  or  liberties  of 
**  London,  be  immediately  conveyed  by  the  sheriff,  &c  to 
*'  the  hall  of  the  Surgeon's  Company,  or  such  other  place 
^^  as  the  said  company  shall  appoint  for  this  purpose,  and 
^  be  delivered  to  such  person  as  the  said  company  shall  ap» 
^  point,  who  shall  give  the  sheriff,  &c.  a  receipt  for  the  same: 
^^  and  the  body  so  delivered  shall  be  dissected  and  anato- 
*^  mized  by  the  said  surgeons,  &c.  And  in  case  such  con* 
^  viction  and  execution  shall  be  in  any  other  copnty  or 
place  in  Great  Britain,  then  the  judge  or  justice  of  assize 
or  other  proper  judge,  shall  award  the  sentence  to  be 
put  in  execution  the  next  day  but  one  after  such  convic- 
^tion  (except  as  aforesaid);  and  the  body  of  such  mur- 

**  derer 


s.  1. 
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(Trials  yudgmenty  and  Execution). 

^  derer  shall  in  like  manner  be  delivered  by  the  sheriiF  to  Ch.  V.  f  136. 

♦*  such  surgeon  as  such  judge  or  justice  shall  direct  for  the  -^^w  ^^^^' 

^  purpose  aforesaid,''    And  (by  s.  3.)  «  the  sentence  shall  I!Ili^!!Zl 

^  be   pronounced    in   open   court    immediately   after  the 

^  conviction  of  such  murderer,  unless  the  court  shall  see 

^  reasonable   cause   for   postponing  the   same.     In  which 

^  sentence  shall  be  expressed,  not  only  the  usual  judgment 

^  of  death,  but  also  the  time  appointed  thereby  for  the  exe- 

^*  cution  thereof,  and  the  marks  of  infamy  directed  for  such 

♦*  oflFenders." 

Sect.  4.  enables  the  ludsre  for  reasonable  cause  to  stay  exe-  Sttn  ^exeeu^on. 
cution;  ^^  regard  being  always  had  to  the  true  mtent  and 
•*  purpose  of  this  act.*'  By  s.  6.  "  such  judge  or  justice 
^  may  appoint  the  body  of  any  such  criminal  to  be  hung 
^  in  ch^uns.  But  in  no  case  whatever  the  body  of  any 
^^  murderer  shall  be  suffered  to  be  buried,  unless  after  such 
^  body  shall  have  been  dissected  and  anatomized  as  afore- 
^  said.  And  such  judge  or  justice  shall,  and  he  is  hereby 
^  required  to  direct  the  same  either  to  be  disposed  of  as 
^  aforesaid,  to  be  anatomized,  or  to  be  hung  in  chains,  in 
^  the  same  manner  as  is  now  practised,"  &c. 

At  a  meeting  of  the  judges  in  June  1752,  to  consider  of  Seijt.  Forster's 
this  law,  in  the  case  of  Swan  and  Jefferys,  they  agreed  that  cifvef  J  "'^^'"* 
this  should  be  the  sentence  or  judgment: —  Fost  C  L. 

^^  That  you  be  taken  from  hence  to  the  prison  from 
^  whence  you  came,  and  that  you  be  taken  from  thence  on 
^  the  .day  of  instant  (or  next)  to  the  place  of 

*^  execution,  and  that  you  be  there  hanged  by  the  neck  till 
^  your  body  be  dead;  and  that  j^ur  body  when  dead  be 
*^  taken  down,  and  be  dissected  and  anatomized."  They 
also  resolved  that  the  judgment  for  dissecting  and  anato- 
mizing, and  touching  the  time  of  execution,  ought  to  be 
pronounced  in  cases  of  petit  treason,  though  murder  only 
is  mentioned,  and  in  that  case  too  the  time  of  execution  to 
be  a  part  of  the  judgment. 

There  was  some  doubt  whether  either  judgment  of  dis- 
section or  hanging  in  chains  might  not  be  given;  and  if  the 
iii^t  were  pronounced,  whether  if  no  surgeon  would  take 
the  body  it  might  not  be  hung  in  chains.    But  on  debate 
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Ch.  V.  { 13&  it  was  agreed  by  nine  judges,  that  in  all  cases  within  the 
Form  of  Judg-  act  the  judgment  for  dissecting  and  anatomizing  onhf  should 
ment  in  murder,  j^  ^^^  of  the  judgment  pronounced;  and  if  it  were  thought 

adviseable,  the  judge  might  afterwards  direct  the  haagtng  in 
chains  by  special  order  to  the  sheriiF)  pursuant  to  the  proviae 
for  that  purpose  in  the  statute:  and  so  is  the  practice. 

Ld.  Ferrers*  This  Statute  extends  to  peers  convicted  in  parliament. 

case,  Dom. 

Proc.  ireo.  Should  the  day  appointed  by  the  judgment  for  the  exe* 

'  cution  lapse  before  such  execution  done,  a  new  time  tdzj 

be  appointed  (in  the  case  of  a  peer)  either  by  the  high  court 

of  parliament,  before  which  such   peer  shall   have  been 

attainted;  or  by  B.  R.,  the  parliament  not  then  sitting;  die 

record  of  attainder  being  properly  removed  into  B*  R, 

Megulationtfor       By  s*  6*  of  the  abovementioned  statute,  a  murderer  after 
tretOfMnt  of      conviction  is  directed  to  be  confined  in  a  separate  cell,  and 

mvraerers.  * 

that  no  person  but  the  gaoler  or  his  servants  shall  have 
access  to  him,  without  licence  under  the  hand  of  the  judge 
or  sheriff.  But  in  case  the  judge  shall  stay  executkm  he 
may  relax  these. restraints  by  licence  in  writing  signed  by 
him.  By  s.  8.  the  convict  shall  between  sentence  and  exe- 
cution be  fed  with  bread  and  water  only  (except  on  receiving 
the  sacrament,  or  necessaries  administered  medicinally  by  a 
professional  man)  under  a  penalty  upon  the  gaoler  of  20L 
and  imprisonment  till  it  be  paid,  and  forfeiture  of  his  of- 
jRescuer*  before  fice.  By  s.  9*  ^^  if  any  person  shall  rescue  or  attempt  to 
execuuon.  u  rescue  any  person  out  of  prison,  committed  for  or  found 

'^  guilty  of  murder;  or  rescue  or  attempt  to  rescue  any 
^  person  convicted  of  nAirder  going  to  execution,  or  during 
*^  execution,  every  such  offender  shall  be  deemed  guilty 
*^  of  felony,  and  suffer  death  without  benefit  of  clergy." 
Jfter  execution.  And  by  s.  10.  ^^  If  any  person  shall  after  such  execution 

^^  rescue  or  attempt  to  rescue  the  body  of  such  offender  out 
^  of  the  custody  of  the  sheriff  or  his  ofiicers,  during  the 
^  conveyance  of  such  body  to  any  of  the  places  directed  by 
^^  this  act,  or  from  the  Company  of  Surgeons,  &c.  or  from 
^  the  house  of  any  surgeon  where  the  same  shaU  have  been 
*^  deposited  in  pursuance  of  this  act,  he  shall  be  deemed 
**  guilty  of  felony,  and  be  liable  to  be  transported  for  seven 

"  years, 
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"  yean,  &c.  and  be  subject  to  the  like  punishment  and  Ch.  V.  $  136. 
"  methods  of  conviction  in  case  ol"  returning  into  or  being  JReacue  of  the 
**  found  at  large  within  Great  Britain  within  the  said  term  ^* 

**  of  seven  years,  in  all  respects  as  by  law  other  felons  are 
^  subject  to  in  case  of  unlawfully  returning  from  transport- 
**  ation." 

The  judgment  in  cases  of  manslaughter  and  other  less  innunulaughter. 
degrees  of  homicide  have  been  before  mentioned.  A"^^»  *•  *»  ^» 
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CHAP.  VI. 

Of  the  respective  Duties  of  the  Vill,  the  Ccxxmer, 
and  others,  upon  a  Homicide  comnutted. 


1.  As  to  the  Duty  of  the  Filly  Hundredy  Constable^  f^c 
Persons,  present  at  the  Fact  omitung  to  arrest  Offender, 

or  give  Notice,  or  raise  Hue  and  Cry,  indictable.  $  !• 
Constable,   ViU,   Hundred,    &c«    answerable  for  lil:^ 

Omission,  or  Escape  of  Offender.  ib» 
Or  for  not  giving  due  Notice  to  Coroner  before  tU 

Body  be  buried*  •  -  -  5  ^ 

Who  liable  ibr  negligent  Escape,  after  Caption.     $^ 

2.  As  to  the  Duty  of  the  Coroner.         -  -  ^^ 
How  punishable  ibr  Neglect,  ib. 

Inquisition  to  be  super  visum  Corporis,  ib. 

Where  the  Body  cannot  be  found,  Inquisition  to  be  bf 

Justices,  &c.         -  -  .  .  Ji* 

Of  what  and  how  the  Coroner  is  to  inquire  by  stat.  ^ 

Ed.  1.  St.  2.  .  -  -  -  $^ 

Not  of  Accessaries  after,  ib. 
Upon  whom  and  on  what  Occasions  the  InquisiQOB 

ought  to  be  taken:  Not  vexatiously,  or  unnecessanly* 

or  by  way  of  Extortion.  -  -  y '' 

Punishment  of  Coroner  extorting  Money  to  omit  taking 

Inquisition,  ib. 
Manner  and  Form  of  the  Inquisition.  -  V  '*• 

Inquisition  by  one  of  several  Coroners  good;  but  not 

by  Deputy,  ib. 
Evidence  to  be  heard  for  the  Party  accused  as  weD  ^ 

for  the  Crown.  -  .  -  ^^ 

By  Stat.  1  &  2  Ph.  &  M.  C  13.  Effect  of  Evidence  to 

be  put  in  Writing,  and  certified  to  the  next  AssJ^^ 

and  Witnesses  bound  over.  ib. 
Punishment  of  Coroner  for  Misbehaviour.  V 
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The  several  sorts  of  Inquisition*                   -  J  11. 

!•  Finding  the  Death  by  the  Visitation  of  God.  -      ib. 

2.  ^y  a;}  inanimate  or  irrational  Thing.             -  (12. 
JDeodands.    What  are  such.                       -  }  13. 
How  the  Value  to  be  assessed.    Relation  of  Forfei- 
ture, ib. 

3.  By  the  Act  of  the  Deceased.           -             -  }  14. 
Relation  of  Forfeiture  of  Felodese.  ib. 

Form  of  such  Inquisition.              -            •  ^15. 

How  far  traversable.                       -            -  (16. 

Evidence  of  Insanity.                      -             -  \  17. 

4.  By  the  Act  of  another.                    -             -  (  18. 
Who  to  be  be  bound  oven  ib. 

Jury  may  find  the  Fact  done  by  one  not  charged,  ib. 

Presentment  of  Flight,  how  far  traversable.  }  19* 

Fees  of  Coroner.                   •            -            -  §  20. 


Touching  the  Arrest  of  Offenders  on  Homicide 

committed. 

IT  may  not  be  deemed  xmnecessary,  in  addition  to  what         $  !• 
has  been  already  said  upon  the  subject  of  Homicide,  \q^^^  of  offender 
t£ike  a  short  review  of  those  provisions  which  the  law  \iz&mitttd. 
made  for  the  furtherance  of  justice  in  this  respect.     In  no 
instance  has  greater  care  been  taken  for  the  speedy  detection 
and  punishment  of  the  guilty. 

And  first  concerning  the  steps  necessary  to  be  taken  upon 
the  fact  of  an  homicide  committed. 

If  any  private  person  of  full   age   be  present  when  a  1  Hale,  448. 
murder  or  manslaughter  is  committed,  or  dangerous  wound  2  Hawk  ch  12 
given,  and  do  not  his  best  endeavour  to  apprehend  the  male-  a- 1. 4. 
factor,  and  raise  the  hue  and  cry,  he  shall  be  fined  and  im-  ^     *^  "  *^"®* 
prisoned.    The  constable  or  other  head  officer  of  the  town  4  Ed  1.  at  2. 
or  vill  oug^t  also  to  be  made  acquainted  with  the  same  by  ^^^  comta- 
those  to  whom  knowledge  of  the  fact  first  comes,  that  he  may  nouce. 
use  all  due  diligence  for  the  apprehension  of  the  offender, 
and  raise  hue  and  cry:  for  the  neglect  of  which  he  is  in  like 
manner  punishable :  and  particularly  in  default  of  raising  the 

3C  hue 
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Ch.  VI.  $  1.    hue  and  cry  he  shall  forfeit  5/»  by  bU  8  Oe<K  %  c*  16^  s.  11. 
Arrett  of  penant  to  be  recovered  by  suit  or  information  within  six  months 

_^Z!!!!_  after. 

Duty  of  mil,  i^c.     Again,  if  any  such  offence  be  committed  in  an  incloaed 

1  Hale,  44a  604.  town,  eidier  by  day  or  night,  or  within  die  precincts  of  any 

2  Hawk.  cii.  13.  Other  town  or  vill  in  the  day  time  while  day  light  lasts,  and 
s.  3, 3.  the  offender  be  not  taken,  the  town  or  vitt  may  be  amerced 
Kel.  5.  upon  a  presentment  thereof  either  by  the  coroner  or  grand 

ittquest  before  the  justices  of  gaol  detivery,  or  by  the  justices 
Of  hundred  and  of  the  peace*  And  if  the  vill  be  not  tfoficktit  to  answer  the 
county.  amerciament,  the  hundred  shall  be  charged  therewith,  and 

in  default  of  that,  the  county. 

^  2.  In  the  next  place,  in  all  cases  of  notice  or  reasonable  suspi- 

Noticetobe given  c{an  that  a  party  has  come  to  a  violent  or  unnatural  death, 
l^Hale',  434.      ^he  vill,  or  hundred,  or  (even  in  the  case  of  die  natursd  death 

3  Hale,  57,  8.  of  a  prisoner)  the  gaoler,  ought  to  send  for  the  coroner  before 
1  Bac.  Abr.  iXt.  ^^  body  is  buried;  otherwise  they  shall  be  amerced,  on  pre- 
Coroner.  sentment  eidier  by  the  grand  inquest,  or  by  the  coroner.  In 
8. 33^^11.  V.  like  manner  any  individual  is  indictable  for  preventing  or 
Clerk.  Salk.  377.  withholding  the  coroner  from  doing  his  duty  by  viewing  the 

R.  V.  Sol«ird.  ^^^^Y*  ^^^  '*^  ^^  death,  however  sudden,  were  from  fever 
3  Str.  1095.  or  other  apparent  visitation  of  God,  there  is  no  occasion 
KkW^  post.  8. 7.   ^^j^    ^^   exception    above-mentioned)   to  send  for   the 

coroner* 
3  Hale,  ^,  8.        '^^  ^^i  ^^*  ^^  ^^o  liable  to  be  amerced  in  the  same 
Sum.  170.         manner  if  it  suiFer  a  body  that  died  an  unnatural  death  to 

3  Hawk.  ch.  9  .  .     .  .- 

8. 33.  remain  unburied  for  an  unreasonable  time  till  it  putrify,  be- 

fore they  send  for  the  coroner. 

A  3^  If  the  offender  were  taken  by  the  township,  and  delivered 

Liability  fur  to  the  sheriff  or  his  bailiff,  or  to  the  gacder  of  the  coui^, 
MccAe*.  j^^j  ^l^gjj  an  escape  happen,  the  township  or  vifl  is  not 

3  Hale*,  73,*4.    chargeable,  but  the  sheriff  or  bailiff.     But  if  he  be  ki  the 

guard  of  the  constable  carryiiig  him  to  gaol,  even  though 
the  gaoler  refused  to  take  him,  and  he  escaped,  it  is  a  charge 
on  the  viU.  Nay,  though  in  the  flight  he  be  slain  for  neces- 
sity of  retaking  him,  because  he  resisted.  And  if  the  killing 
be  out  of  any  vill,  the  hundred  is  answerable  for  the  escape 
in  the  like  manner. 

Thus 
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Thus  much  of  negligent  escapes;  such  as  are  voluntary   Ch.  VI.  $3. 
wiU  bSk  under  a  diferent  censidenitiim  in  another  pkce.       inv  off  n  e 

m;mnst  lawful 

If  the  coroner  neglect  to  come  in  convenient  time  after  ^^    ^\ 
notice,  he  shall  be  fined  and  imprtsonedi  to  enfmrce  which  j^^^^  if  coroner. 
the  Stat.  1  H.  %.  c.  7.  divects  dun  he  shaH  forfeit  AOs.  for^  H«le,  58. 
every  such  default;  concerning  which  the  justices  of  peace  ^^  |  ||\'c.  f, 
and  of  assize  have  power  so  siqu|re.    And  if  he  make  no 
inqniskion  at  all  u^n  a  petson  slain,  or  do  not  return  the 
same  so  die  next  gaol  ddivery,  he  shid  forfeit  $L  for  every 
dejfank,  by  the  stat.  S  H.  7*  c.  !•     And  if  upon  a  present- 3H.  7.  c.  1. 
ment  by  the  grand  inquest  of  a  death  <tf  which  the  coroner  ^  "^^'  ^^ 
ought  to  have  taken  cognizanee,  no  such  presentment  be 
found  in  the  coroner's  rdl,  he  is  punishable  even  at  common 
law  by  fine  and  imprisonment. 

If  the  body  be  buried  before  the  coroner  come,  tiiougfa  he  ^'»^j*ttion  to  be 
ought  to  record  it,  that  it  may  be  inquired  by  whose  ds&ult  ^rm  corporU, 
it  so  happened,  yet  he  should  direct  it  to  be  taken  up,  if  it  ^  ^^\  ^\  ^' 
may  possibly  be  done  withoot  dai^r  of  infection,  in  orders.  23, 34. 
that  the  inquisition  may  be  taken  super  visum  corporis,  widb-  ^  ^^'  ^^''  ^^3' 
out  which  it  is  void ;  and  he  would  be  obliged*  to  make  a  new  533. 2  Lev.  140. 
one  upon  such  view.    However,  where  a  body  has  been  so 
long  Imried  that  it  may  reasonably  be  presumed  that  the  view 
of  it  could  be  of  no  manner  of  use  for  die  information  of  the 
jurors,  the  court  into  which  the  coroner's  inquisition  is  re- 
turned will,  upon  affidavit  of  the  circumstances,  in  discretion 
refuse  to  receive  or  file  it.    And  in  such  cases,  or  where  the 
inquisiti<m  has  been  quashed  in  B«  R.,  the  coroner  ought 
not  to  dig  up  the  body,  unless  he  have  a  special  writ  or  order 
from  the  court  for  that  purpose. 

Where  the  body  cannot  be  found,  so  that  the  coroner,         $  5. 
who  has  authority  only  super  visum  corporis,  cannot  ^ro^^^ the bo(fy 
ceed;  or  where  it  would  be  dangerous  or  unnecesnry  to  dig  1  Hawk.  ch.  27. 
it  up;  or  as  it  seems  where  the  coroner  neglects  to  take  any  J-^^:  ^ia  ^lo 
inquisition,  the  inquiry  maybe  by  justices  of  peace,  who  by  3  MS.  Sum.  312! 
their  commission  have  a  general  power  to  inquire  of  all  ^  }^  ^^* 
felonies;  or  it  may  be  in  the  King's  Bench,  if  the  felony  ' 

were  committed  in  die  connty  where  tiiat  court  sits;  or  by 
the  justices  of  oyer  and  terminer. 

What 
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Ch. VI.  $6.        What  the   general  authority, of  the   coroner  is,  and  in 
TZ  what  manner  it  should  be  exorcised,  may  be  seen  in  the 

Of  what  and  hm^^^  ^  ^^  1*  ^^  officio  coronatoris,  which  enacts  ^  that 
the  coroner  it  to  u  die  coroner,  when  commanded  by  the  king's  bailiffii  or  by 
4£'d  1.  8t 2.  ^^  honest  men  of  the  country,  skaU  go  to  die  places  where 
riVf3H.  7.  c.  t  u  3||y  lie  slain  or  suddenly  dead  or  wounded,  and  shall 
tutet  there  re-  ^^  fordiwith  command  four  of  die  next  towns  (a)  or  five  or 
ferred  to.  &<-  six  to  appear  before  him,  in  such  a  place;  and  when  they 

^  are  come  thidier,  the  coroner,  upon  the.  oafth  of  then&p 
*^  shaU  inquire  (b)  if  diey  know  where  the  penon  was  daia, 
^^  idiether  it  were  in  any  house,  field,  bed,  town,  tavern^ 
^  or  company,  and  who  were  there*"  ^'  Likewise  it  is  to 
^  be  inqtured  who  were  culpable  either  of  the  act  or  of 
^^  the  force;  and  who  were  present,  eidier  men  or  women, 
^  of  what  age,  if  they  csm  speak,  or  have  any  dkcretioD. 
^  And  such  as  are  found  culpable  by  inquisitioii  shall  be 
*^  taken  and  delivered  to  the  sheriff,  and  committed  to 
^  gaol;  and  such  as  be  found,  and  be  not  culpable,  (L  e.  the 
^^  witnesses,  and  these  the  conmer  shall  land  over  by  recog* 
^^  nizance  to  the  next  assises,)  shall  be  attached  undl  the 
^  coming  of  the  justices,  and  their  names  written  in  the 
^^  coroner's  rolL  If  any  be  slain  and^the  body  found  in 
^  the  fields  or  woods;  first,  it  is  to  be  inquired  whether 
^  he  were  skki  in  the  same  place  or  not;  and  if  it  were 
^^  brought  and  laid  there,  endeavour  shall  be  made  to  follow 
^  their  steps  who  brought  die  body  thither;  whether  brought 
'^  upon  a  horse  or  in  a  cart*  Also  it  shall  be«inquired  whe- 
^^  ther  the  dead  person  were  known  or  a  stranger,  and 
^^  where  he  lay  the  night  before.  Aod  if  any  be  found 
i<  culpable  of  the  murder,  the  coroner  shall  immediately 
^^  go  into  his  house,  and  inquire  what  goods  he  has,  &c. 
*^  how  much  land  and  the  yearly  value,  and  what  com  on 
^^  the  ground,  which  shall  be  valued  and  delivered  to  die 
^  township,  which  shall  be  answerable  before  the  jusdces 

(a)  For  this  purpose  the  coroner  Issues  a  precept  to  the  constables  of 
such  townships  to  return  a  competent  number  of  furors,  viz.  not  less  than 
13.  2  HaJie»  59.  Or  he  majr  send  his  precept  to  the  consUUe  of  the  hun- 
dred. 3  MS.  Sum.  317.  If  the  constable  make  no  rctui-n,  or  the  jurors  do 
not  appear,  their  defaults  are  to  be  returned,  and  they  shall  be  amerced 
before  the  judges  of  gaol  deliveiy.  lb.  aad  %  H^le,  ^ 

^  {b)  The  jurr  are  sworn  and  charged  b^  the  coroner  to  inquife  upon 
view  of  the  body,  how  the  party  came  by  his  death.  2  Hale,  60. 

«  for 
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^  for  all;  and  the  land  shall  Kmain  in  the  king's  hands  until    Ch.  VI.  $6. 
"  tliei<urds  of  the  fee  have  made  fine  for  it,  &c.  Ofnahmmd  htm 

'^  Also  it  is  to  be  enquired  of  those  who  are  drosmed  or \^   — 

<^  suddenly  dead;  and  after  it  b  to  be  seen  <^  such  bodies 
*'  whether  they  were  so  drowned  or  slain,  or  stran^^ed  by 
^  the  sign  of  a  cord  tied  straigfat  about  their  necks,  or  about 
^^  ai^  of  their  members,  or  upon  any  other  hurt  found  upon 
*^  their  bodies:  whereupon  they  shall  proceed  in  the  fi»rm 
^«  above  said.  And  if  they  were  not  slain,  then  ought  the  co- 
^*  roners  to  attach  the  finders,  and  all  others  in  company. 

'<  Upon  am>eal  of  wounds  and  such  like,  especially  if  the 
*^  woimds  be  mortal,  the  parties  appealed  shall  be  taken 
^  immediately,  and  kept  imtil  it  he  known  perfecdy  whe- 
**  ther  he  that  is  hurt  dkaU  recover  ornot;  and  if  he  die,  the 
^  offenders  shall  be  kept:  and  if  the  party  recover,  the  offen- 
^^  ders  shall  be  attached  by  four  or  six  pledges  after,  as  the 
^^  wound  is  great  or  small:  if  it  be  for  a  maim,  he  shall  find 
^  more  than  four  pledges:  and  two  pledges  if  it  be  for  a 
*<  smdl  woimd  without  majphem.  Also  all  wounds  ou^to 
^  be  viewed;  the  length,  breadth,  and  depth,  and  with  what 
^^  weapons,  and  in  what  part  of  the  body  the  wound  or  hurt 
^  is,  and  how  many  wounds  there  be,  and  who  gave  them: 
^^  all  which  must  be  inrolled  by  the  coroner. 

^^  Moreover  if  any  be  appealed,  the  party  appealingof  Ae 
^^  fact  shall  be  taken,  and  the  party  appealed  of  the  farce 
^  shall  be  attached  alsos  and  kept  in  wiurd  until  the  parties 
^^  appealed  of  the  &ct  be  attainted  or  delivered. 

^  Also  horses,  bpats,  carts,  &c«  whereby  any  are  slain, 
*^  that  properly  are  called  deocfauids,  shall  be  valued,  and  de- 
^  livered  unto  the  towns  as  beforesaid. 

^^  If  any  be  suspected  of  die  death  of  any  man,  being  in 
^  danger  of  li£e,  he  shall  be  taken  and  imprisoned  as  before 
"  is  said.'' 

It  is  observable  that  this  statute  being  whoBy  directory  3  Hawk.  ch.  a 
and  in  affirmation  of  the  common  law  neither  restrains  die  J*^^  ^^^ 
power  of  the  coroner,  nor  excuses  him  from  any  part  of  his  2  Hal4  63. 
duty  not  mentioned  therein,  which  was  incident  to  his  office^  ?/^  ^^^ 

,    /  '  8.  3d. 'Moor,  39: 

before. 

The  coroner  has  no  authority  to  inquire  of  accessaries  af« 
ter  the  fact,  as  he  has  of  accessaries  before. 

With 
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Ch.  VL  i  6.  With  respect  to  the  line  of  demarkation  betvecn  the 
Of «»A«rtflM/A0ojari8dtcdon  of  the  couai^  oarancr,  and  diat  of  the  ooraDer 
— ^  '*^^^' — of  the  admiraky  it  has  been  cmsidered  m  the  Unt  clnp> 

Ch.  5.  %.  132. 

$^*  First  the  inqutry  is  to  be  made  ^  when  comaundcd  bf 

i^M^tJ^  *®  king's  bailiirs  or  by  honest  loen  of  the  country"  npm 

taken,  such  ss  ^^  be  shdn,  or  suddenly  dead  or  wounded."   Tliis 

2H^e,'57,^  power  .is  however  to  be  exercised  within  the  linils  of  i 

Vitie  1  Bac.  Abr.  sound  discretion.    There  oug^t  at  least  to  be  a  ressosable 
tit«  Coroner.  ••ii  ••««■•« 

suspicion  that  the  party  came  to  hia  deaui  by  violent  or  un- 
natural means:  for  if  the  death,  however  sodden,  were  from 
fever,  or  other  apparent  visitation  of  God,  thme  is  no  sect* 
(a)  This  was  '^^  (with  the  exception  before  mentioned  in  case  of  pr> 
upon  an  applica- soners)  for  the  ooroner's  interference*  And  the  court  of 
damus'^to  tiiT"  »•  >*•  on  ^wo  several  occasions  within  my  own  rasawr 
justices  of  Nor-  blamed  the  coroners  of  Norfolk  (a)  and  Anglesea  (^)  for 
^^^er^i^cl^^^  ^Wing  repeated  and  unnecessary  inqneata,  for  the  sake  of 
items  in  hU  ac-  enhancing  their  fees,  on  bodies  and  parts  of  bodies  ef  pe^ 
Geo  3  MS^^  ^'^  unknown,  whtdi  were  cast  up  1^  the  sea  Asre,  wkb< 
(6)  The  coroner  out  the  smaUest  probability  or  8US]Mcion  of  the  deaths  having 

cMe '^£^^40^G  S  ^^VP^'^  ^  ^^y  ^^^^  manner  than  by  the  unforomate  perib 

of  the  sea. 
Rexr.  Harrison.     One  Harrison  coroner  of  the  county  of  Cumbeihtiid  iras 
Ik  r!^MS.^        convicted  for  extortion  in  his  oftee,  in  takiQg  a  snm  of 

mouttf  for  not  holding  an  inquest  on  the  body  of  a  yoosg 
woman,  which  he  had  no  authority  for  doing*  On  the  De* 
fondant's  being  brought  up  for  judgment  the  circofliiiaoces 
of  the  case  appeared  to  be  that  the  party  had  by  ^oAssA 
broken  her  leg,  which  was  afterwards  amputated,  and  after 
some  weeks  she  died  in  consequence  of  ^  fever  atteadh^ 
it,  and  was  buried*  Some  days  after  the  ccxtMier  dires^^ 
to  have  the  body  taken  up  and  an  inquisition  taken  oa  it) 
unlow  a  certain  siim  were  paid»  For  ^  idiich  oftoce  the 
court  sentenced  him  to  pay  a  fine  of  lOOiL,  to  be  imprisoaea 
for  six  months,  and  to  be  amoved  from  hb  c&ct*  Afo> 
Mr*  Justice  Grose  in  passing  sentence  said,  that  the  coroner 
under  these  circumstances  had  no  pretence  or  authontf  vf 
taking  any  inquisition  at  all;  but  if  tiie  case  had  warrantea 
his  so  doing,  he  was  equally  criminal  in  having  extorte 

money  to  refrain  from  doing  his  ofGce. 

Next, 
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Next,  as  to  die  mfiimer  of  takkig  the  in^iBitioii;  the    Ch.  VL  §  & 
jurarB  must  be  m,  least  twelve  in  ninttber,  half  of  whom  in         7"^^^ 
die  cttse  of  a  [prisoner's  dying  in  gaol  ought  to  be  pnsonera  ManMrandfi 


if  diere  were  so  many,  and  it  oug^  to  appear  in  every  in-  of  Inquuition, 
qoiskion  at  what  place  or  placet,  and  by  what  ;^in>rs  by  2  Hale,  59! 


:,  it  was  taken,  and  dial  they  were  sworn.  Bnt  k  is  2  Hawk.  ch.  9. 
sufficient  to  say  that  it  was  taken  by  the  oadis  of  lawful  men  pinner's  case, 
of  die  country,  without  stating  that  they  were  of  the  next  <^ra-  ^z-  31. 
adjacent  towns. 

Thou^  the  inqoisidon  must  be  takoi  on  the  view  of  die  3  Hawk.  ch.9. 
body,  yet  it  is  not  necessary  that  it  should  be  taken  in  ^«  irl^'i  bJ^^p. 
rery  same  places  but  it  seems  that  the  coroner  may  adjourn  753. 
die  jory  from  time  to  time,  and  from  one  place  to  anodier; 
but  the  real  place  should  beatsited  in  the  inquaBition. 

The  inquisition  must  be  on  pardiment;  and  some  have  3  Inst  n. 
been  quashed  for  being  on  paper  (a).  It  must  be  signed  by  (^^r^  ^  g^. 
aH  the  jury  (^)  as  well  aa  the  coroner ;  otherwise  it  is  void,  ven  and  others. 
And  the  custom  is  for  the  coroner  and  the  jury  to  set  thcAr  Mansfield^M^ 
seals  thereto ;  Imt  I  find  no  express  audiority  for  this.  {b)  R.  v.  js.  of 

In  aU  aspects  it  seems  duu:  m  inqnisidon  before  die  ^""^""^'s^^^^ 
ooroner  for  die  deadi  of  another  ought  to*  be  as  formal  and  HiL  term 
certain  as  sny  other  indictment*  ei^i/&  oth**^^ 

Aa  inquisition  taken  before  one  of  several  coroners  «u-  Caid.  29r. 
per  visum  corporis  is  sufficient,  though  aU  must  join  in  an  ^^J^'aij^' 
OGrtHawry;  but  it  cannot  be  done  by  deputy.    But  hi  tho2  Hale',  56. 5& 
ease  of  the  non-appearance  of  jvwies,  coaetsibles,  «cc.  he  ^  ^^'  ^^'-  ^^- 
canndt  fine  or  amerce^  but  must  pt^esent  die  matter  to  the  2  Hale,  63. 
next  jusdces  of  gaol  delivery,  who  ha^^  power  to  fioe. 

The  ooroner^s  inquest  mufft  hear  evMenoe  on  oath  as         $  9. 
well  for  the  party  aecwised  as  for  die  kmg,  if  it  be  offered  to  Evidence. 
diem;  because  the  proceeding  is  not  so  niisch  an  aecuSadon  157.  ^'      ^'  ^' 
on  an  indictment,  as  an  inquisition  of  office  10  inquiK  tni^Scorey's  case* 
how  the  party  came   to  his  deadiv  and  for  an  omission  in}*L^chi  %. 
'  is  respect  an  inquisition  of  felo  de  se  was  quashed  by  B.  R.  ^  Sid.  90. 101. 

The  rt.  1  &  2  Ph.  &  M.  c.  13.  enaets  "  that  every  ce^oner  )^l,^: 
*^upon   any  inquisition  before   him   feund,  whereby  any^&SPb&M. 

(a)  The  inquiMofu  thfirc  oere  only  ii^ned  by  the  coroner  md  the  foreman 
0f  the  jury, 

*  ''  person 


384  0/ Homicide 

(Duty  ofConmer). 

Ch.  VI.  %  9.    ^^  persoii  or  persooa  shali  be  indicted  for  murder  or  mm- 

Evidence  on  In-  ^  slaughter,  m*  aB  acceasar^  or  accessaries  to  the  same  be£Mt 

qumtion.      ^  ^^  murdcr,  &c*  diall  put  in  writing  the  eflfcct  of  the 

*'^  evidence  given  to  the  jury  before  him,  being  material 

Witneues  to  be    ^^  And  as  well  the  justices  of  the  peace  (two,  one  being 

bo^  o^r  by      «  ^f  ^^  quorum)  as  the  said  coroner  shall  bind  all  such 

recqpuzance.  ^  ^ 

^  by  recognizance  or  obligati<m  as  do  declare  any  thiog 

^  material  to  prove  the  said   murder,   &c«  to  appear  at 

^  the  next  general  gaol  delivery  to  be  holden  within  the 

**  county,  city,  or  town  corporate  where  the  trial  thereof 

<^  shall  be;  then  and  there  to  give   evidence  against  the 

«^  party  so  indicted  at  the  time   of  the   trial;    and  shall 

^*  certify  as   well   the   sam^   evidence    as   such  bond  (Mt 

•«  bonds   in  writing  as  he  shall   take,  together  with  the 

'^  inquisition  or  indictdlent  before  him  taken  or  found  at 

^^  or  before  the  time  of  the  trial  thereof  to  be  had." 

It  is  true  that  the  statute  does  in  terms  only  require  the 

coroner  to  put  in  writing  the  effect  of  the  evidence.  But 

this  must  not  be  taken  to  give  him  a  latitude,  such  as  hath 

been  but  too  often  taken  by  persons  of  this  descriptioo  to 

the  great  perversion  of  truth  and  justice,  of  putting  dovD 

not  the  words  of  the  witnesses  but  his  own  conception  of 

their  tendency.     It  is  doubtless  the  meaning  of  the  act  that 

^  exaimnation  of  the  witnesses  should  be  taken  down  with 

the  greyest  possible  accuracy  as  to  all  material  points  of  the 

inquiry:  otherwise  one  great  benefit  of  the  act  which  is  tt) 

liable  the  court  to  compare  the  examination  with  the  e?i- 

dence  then  given  must  be  defeated.     The  effect  mentioned 

therein  means  the  true  and  genuine  sense  of  the  evidence 

as  delivered  in   detail,  not  indeed  in  letters,  syllables,  or 

even  words;  though  these  should  not  needlessly  be  departed 

from;  but  the  fair   and  obvious   meaning  of  the  words 

^oken,  and  not  the  final  result  of  the  evidence.    Com^ 

plaints  have  in  my  own  memory  been  made  by  judges  oa 

the    circuits  of  the  culpable  neglect  of  coroners  in  this 

respect,  and  threats  of  exemplary  punishment  holden  out  to 

them  to  prevent  a  repetition  of  the  same  *  abuse  in  fiiturf* 

Ihavc 
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I  have  before  noticed  the  presentments  of  the  coroner  for  Ch.  vi.  §  lo. 
breaches  of  duty  in  others  towards  him,  and  by  whom  the         TTjT      *" 
punishment  shall  be  awarded.    In  like  manner  he  himself  p^^,-^^^,^*  ^ 
is  pimishable  for  neglect  or  misbehaviour  in  his  office  in  the  the  coroner. 
instances  before  alluded  to.    But  further  the  st.  3  Ed.  l.^Ed'l!c!9.^* 
c.  9.  directs  that  if  any  coroner,  &c.  for  reward,  prayer, 
iear,  or  affinity,  conceal,  &c.  the  felonies  done  in  his  liber- 
ties, or  will  not  arrest  the  felons  there,  or  will  not  da  his 
office  for  favour  to  such  misdoers,  and  be  attainted  thereof, 
he  shall  be  imprisoned  one  year,  and  pay  a  grievous  fine,  or 
if  he  have  not  wherewith  to  pay  shall  be  imprisoned  three 
years. 

In  Lord  Buckhurst's  case  a  coroner  not  returning  his  in- 1  Keb.  380. 
quisition  of  murder  to  the  next  gaol  delivery,   but  sup- 
pressing it,  was  discharged  from  his  office,  and  fined  lOOL 

Also  the  Stat.  1  &  2  Ph.  &  M •  c.  13.  enacts  that  *^  if  any  1  &  3  Ph.  &  M. 
**  coroner  or  justice  of  the  peace  shall  offend  in  any  thing  ^  ^^' "'  ^ 
^'  contrary  to  the  true  intent  and  meaning  of  the  said  act, 
^^  the  justices  of  gaol  delivery  of  the  shire,  &c.  where  such 
^  offence  shall  happen  to  be  committed,  upon  due  proof 
*^  thereof  by  examination  before  them,  shall  for  every  such 
^^  offence  set  such  fine  on  every  such  justice  of  peace 
^  and  coroner  as  they  shall  think  meet,  and  estreat  the 
**  same,"  &c. 

And  further  by  st.  25  Geo.  2.  c.  29.  "  If  any  coroner  who  25  G.  2.  c.  29^ 
^  is  not  appointed  by  virtue  of  an  annual  election  or  nomi-**  ^' 
^^  nation,  or  whose  office  of  coroner  is  not  annexed^to  any 
"  other  office,  shall  be  lawfully  convicted  of  extortion,  or 
'^  wilful  neglect  of  his  duty,  or  misdemeanor  in  his  office, 
*'  it  shall  be  lawful  for  the  court  before  whom  he  shall  be 
^^  so  convicted  to  adjudge  that  he  be  removed  from  his 
"  office." 

Having  said  thus  much  of  the  authority  of  the  coroner        (11. 
in  general,  there  remains  only  to  be  considered  the  several  1^  several  tcru 
sorts  of  inquisitions  which  may  be  taken  by  him  touching '' 
the  death  of  a  person.     And  these  are  either  where  the 
death  is  found  to  be 

1.  By  the  visitation  of  God. 

2.  By  means  of  some  inanimate  or  irrational  thing* 

3D  5.  By 
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Ch.  VI.  f  11.  S.  By  thepa^ty^s  own  act. 

Thtnie^rai  toru         4.  By  the  oct  ofanotherm 

oj  tnquuitton.       ^^  jyj^^  cofoiier  hsis  DO  powcf  lo  takc  Lnquisitioiis  except 

3;  w/tofto/i  ^  where  the  death  is  sudden  or  otherwise  unnatural;   and 

Anie  8.7.         ^^  ^®  inquest  find  that  the  party  died  by  the  visitation 

1  Hale,  4ia      of  God,  there  is  no  more  to  be  done;  only  the  inquisition 

*  ®'  together  with  the  examinations  are  by  the  st.  3  H.  7.  c.  1.  to 

be  returned  to  the  next  gaol  delivery,  or  into  B*  R* 

}  12.  2.  If  the  death  be  found  by  misadventure,  as  by  a  fall 

Jfyan  inaniinate  {Yom  a  cart  or  the  like,  the  coroner  is  to  take  the  examina- 

thing.  tion,  and  return  the  same  with  the  inquisition  to  the  next 

o^*i*'  fi^^'      8*°^  delivery;  and  further  to  inquire  of  the  deodand,  the 

*  value  thereof,  and  in  whose  hands  it  is ;  and  to  seize  and 

deliver  the  same  to  the  township  to  be  answerable  for  it  to 

the  king,  by  stau  4  £d.  1*  st.  2. 

3  Hawk.  ch.  9.       But  if  the  deceased  were  killed  by  a  fall  from  a  bridge, 

1  H^  1  ^422*  ^^  ^y  reason  of  its  being  out  of  repair,  or  were  drowned  in  a 

2  Hale)  62.        pit,  the  township  who  neglected  to  repair  the  one  or  stop 

up  the  other,  if  they  were  bound  so  to  do,  shall,  on  inqui- 
sition by  the  coroner  finding  such  fact,  be  amerced  by  the 
justices  of  gaol  delivery. 

}  13.  Deodands^  so  called  from  the  former  application  of  them 

v^^9^  to  pious  uses,  though  now  part  of  the  revenues  of  the  crown 

X  Hale,  419,420.  unless  granted  out,  are  those  forfeited  things  which  moved 

to  or  ^casioned  the  death  of  a  person.     They  are  of  two 

sorts;    1.  Such  things  as  moved  to  the  death;    2.  Such  as, 

though   at  rest,  yet  were  the    immediate   occasion  of  it. 

Where  a  person  is  killed  by  an  instrument  made  use  of  for 

that  purpose,  such  instrument  is  forfeited;  and  that  is  the 

reason  why  a  value  is  set  upon  it  in  the  indictment.    If  a 

man  fall  from  his  horse  and  be  killed,  or  in  watering  his 

horse  be  drowned;  if  it  happened  in  either  case  from  the 

fault  of  the  animal  it  is  a  deodand;  otherwise  not,  as  was 

solemnly  adjudged  5  Ed.  3.  and  therefore  if  in  the  latter 

c     1     AM     ^^^  ^^  ^^^^  ^^  drowned  by  the  violence  of  the  stream, 

2  Ro.  Rep.  23.  the  horse  is  no  deodand.    If  a  ship  or  a  boat  be  in  fresh 

1  H***^k*^  A  water,  and  a  man  be  killed  by  a  fall  therefrom,  in  strictness 

8.6.      *         'the  ship  or  boat  was  forfeited^  but  not  the  merchandize; 

though 
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though  this  severity  is  never  practised  at  this  day:  butif  the  ch.  VI.  §  13. 

death  happened  by  any  particular  merchandize  falling  on      DeodeuuU. 

him,  that  alone  was  forfeited  and  not  the  ship;  and  that 

rule  is  now  applied  in  the  practice  of  juries  to  the  ship 

itself :  the  particular  part  of  which  immediately  conducive 

to  the  death  is  considered  as  a  deodand.    But  the  law  of 

deodands  does  not  take  place  in  salt  water,  which  includes 

all  arms  of  the  sea,  as  far  as  it  flows  and  reflows,  though  1^^^*4^»3>  4- 

within  the  body  of  a  county.    Of  things  at  rest  nothings,  5. 

which  is  part  of  or  fixed  to  the  freehold  at  the  time  can  be  ^  Hale,  420. 422. 

forfeited;  and  the  same  appears  to  be  now  considered  with^^  ^ 

respect  to  a  bell  in  a  steeple  or  wheel  of  a  mill.    And  1  Lev.  136. 

though  it  is  said  that  a  hay  rick  from  whence  a  man  falls  5  j^^  ^^^ 

and  is  killed  shall  be  a  deodand,  yet  Lord  Hale  notes  that  1  Sid.  206,  7. 

k  is  not  so  adjudged.  2  Bac.  Abp.  293. 

This  further  distinction  b  also  to  be  noted,  that  if  an  in- 1  Hale,  420. 432- 
fant  under  14  years  of  age  fall  from  any  thing  at  rest,  it  shall 
not  be  forfeited ;  he  not  being  considered  of  sufficient  dis- 
cretioi^  to  take  common  precaution.  But  if  the  thing  moved 
to  his  death,  as  an  animal,  a  falling  tree,  or  moving  car- 
riage, then  it  is  a  deodand.  In  the  latter  instance  both 
horses  as  well  as  carriage  are  in  strictness  forfeited:  but  if 
the  deceased  fall  from  the  wheel  when  not  in  motion,  then 
that  only  is  a  deodand. 

But  these  forfeitiu*es,  being  founded  on  the  superstition  Aueument  of 
of  an  ignorant  age,  rather  than  in  principles  of  reason  and  p^gt  2^ 
policy,  have  for  a  long  time  met  with  but  litde  countenance  2  Bac.  Abr.  294 
in  Westminster  Hall.    For  when  juries  have  taken  upon 
them  to  exercise  a  discretion,  in  strictness  beyond  their 
province,  in  reducing  the  quantity  of  the  forfeiture,  as  in 
finding  the  wheel  only  of  a  moving  carriage  as  the  deodand, 
and  setting  a  small  value  even  on  that  wheel,  (which  in  fact 
is  the  usual  practice,)  the  court  of  K.  B.  have  refused  to 
interfere  on  behalf  of  the  lord.  They  have  often  interposed 
the  authority  of  the  court  as  the  sovereign  coroners  in  this 
case,  and  also  in  the  case  of  suicide,  in  favour  of  the  sub- 
ject, and  to  save  the  forfeiture,  but  never  to  his  prejudice. 
In  the  case  of  the  King  v.  Rolfe,  coroner  of  Kent,  where  R.  ▼.  Rolfe, 
the  inquest  found  that  A.  B.  sitting  on  his  waggon  acci-      ^ 
dentally  fell  to  the  ground,  and  that  the  horses  drawing  the 

waggon 
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h.  VI.  i  15.  waggon  forward  one  of  the  fore  wheeb  crushed  lus  head, 
Deodandt.      of  which  he  instandy  died ;  and  then  concluded  that  the 

"  wheel  only  {on  which  they  set  a  small  value)  moved  to  his 

death:  Mr.  Monpesson  lord  of  the  franchise  moved  to  quash 
the  inquisition,  on  affidavit  that  the  waggon  and  horses  were 
equally  instrumental  in  the  death;  which  indeed  the  finding 
of  the  jury  sufficiendy  implied.  But  the  court  were  very 
clear  that  neither  they  nor  the  coroner  could  oblige  the 
jury  to  conclude  otherwise  than  they  had  done,  and  would 

Rex  r.  Grev»     not  suffer  the  affidavit  to  be  read.    A  like  determination 

M.  29  G.  2.        ^ok  place  in  the  case  of  the  King  v.  Grew,  in  Michaelmas 

29  Geo.  2. 

Sum.  34.  The  relation  of  the  forfeiture  is  to  the  stroke  so  as  to 

Plowd.  260,  &c  ^yQj J  gji  mesne  conveyances. 

1  Hale,  419.  Regularly  deodands  are  to  be  foimd  by  the  coroner's 
Ante,  8.  5.         inquest;  but  if  omitted  by  him  they  may  be  found  before 

commissioners  of  gaol  delivery,  oyer  and  terminer,  and  of  the 
peace. 

(  14.  3.  If  the  inquest  find  a  man  felo  de  se,  they  ought  to  find 

IrupiiMon  of     ^^  special  matter,  and  also  what  goods  and  chatteb  he  had, 

2  Hale,  62.  and  of  what  value ;  and  seize  and  deliver  the  same  to  the 
1  Hawk.  ch.  27.  township  to  be  amesnable  to  the  king  or  the  lord  of  the 
1  Hale,  414.  franchise.  And  without  either  such  an  inquisition  by  the 
1  Saund.  363^  coroner  where  the  body  can  be  found,  or  by  the  justices 
liams.  Fost.  266.  in  the  cases  before  mentioned,  there  can  be  no  tide  to  the 

forfeiture. 

1  Hale,  413.  The  forfeiture  in  this  case  is  of  goods  and  chattels  only, 

Plowd.  261.        ^^  ^Qt  Qf  ^^^^ 

3  Inst  5S. 

1  Bac.  Abr.  74a     With  respect  to  the  time  to  which  such  forfeiture  relates, 
r/«ArCnrnes,Fe.^^^g  is  a  difference  of  opinion.    If  one  might  reason  from 

analogy  a  prion  on  such  a  subject,  it  should  seem  that  the 
Vidt  3  Inst.  54.  forfeiture  ought  to  relate  to  the  inquisition  or  presentment, 
8  "a^Sum!*29.^  which  in  this  case  supplies  the  place  of  a  conviction ;  but 
4BUc.Coin.l9b. the  current  of  authorities  refers  it  to  the  stroke,  though 
iLcv  8^^*  ^  ^^^^  ^^^  combats  this  opinion  in  his  principal  work,  and 
1  Hale,  414.      considers  that  it  is  referable  only  to  the  death* 

AB 
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All  inquisitions  of  a  felo  de  se,  being  in  nature  of  indict*  ch.  VI.  $  15. 
ments,  seem  to  require  the  same  formality  and  certainty  as      Feh  de  m. 
if  they  were  such.    The  inquisition  charges  that  the  party        ^  ^^^ 
feloniously  and  voluntarily  killed  and   murdered  himself /Torm  ^in^Mi- 
against  the  peace,  &c«    But  inquisitions  of  this  sort  have  y<^-    ,     ,   «- 
been  holden  good  without  the  conclusion  that  the  party,.  13. 
murdered  himself.    And  if  the  inquisition  be  full  in  sub- 1  M«^e,  412. 

1  Salk.  377. 

Stance  and  only  defective  in  form,  the  coroner  may  be  ser- 1  Keb!  66. 
ved  with  a  rule  to  amend  it;  or  if  the  finding  of  the  goods  >^«<^tf  Saund.  356. 
be  omitted,  that  may  be  supplied  by  a  writ  of  melius  inqui-  seijt  Williains! 
rendum  directed  to  the  sheriff.  But  if  the  inquisition  be  not  1  Hawk.  ch.  27- 
intelligible,  or  defective  in  substance,  or  if  there  be  great { n'^^  4^5^ 

proof  of  bad  practice  in  the  coroner,  the  Court  of  B.  R.  will  3  Mod.  loi. 

u   •<..  *•  J  J-       -.  -.u      •     ..•  r  4.    •      ^'fifc  2  Lev.  140- 

quash  it  on  motion,  and  direct  the  justices  of  peace  to  m- 1^^  2  Hawk. 

quire,  and  that  their  inquisition  shall  be  traversed  at  the  then  ^^  9-  »•  56. 
^     ^        .  ^  T.  Jones,  198. 

next  assizes.  l  ventr.  352. 

Ante,  s.  5. 
Next,  how  far  these  inquisitions  of  felo  de  se  are  conclu**       $  16. 

^Y^^  Not  eoncltuivt' 

It  is  clear  that  those  taken  before  the  justices,  or  before 
the  sheriff  on  a  writ  of  melius  inquirendum,  may  be  tra- 
versed: but  as  to  those  taken  before  the  coroner  upon  view  3  Inst  5S. 
of  the  body  Lord  Coke  thought  they  were  not  traversable. 
But  the  reasons  suggested  by  Staundford,  whom  he  quotes,  Staundf.  183.  d. 
are  very  unsatisfactory:  and  by  the  better  opinions  such  in- 1  Hale,  414  to 
quisitions  are  traversable  as  well  as  those  before  the  jus-  ^J^^l  ^ iT^is 
tices.    It  seems  indeed  very  unjust  that  the  personal  repre-2  Hawk,  ch!  9. 

sentatives  of  a  man  should  be  concluded  by  an  inquisition  f-^?-^'^'^,^^ 

^  ^    ,  Ihonties  collect- 

which  may  be  taken  in  their  absence,  and  that  too  in  the  ed  by  Seijt. Wil- 
case  of  a  forfeiture.  The  proper  course  seems  to  be  for  the  «??*'  Saund. 
administrator  to  remove  the  inquisition  into  B.  R.  by  certio- 
rari, and  to  suggest  himself  aggrieved  by  it.    But  it  seems  1  Ventr.  239.- 
not  to  be  traversable,  so  as  to  make  one  felo  de  se  who  is 
found  not  to  be  so. 

It  may  not  be  useless  to  observe,  that  this  offence  of        $  19^« 
suicide  can  only  be  committed  by  one  who  is  of  years  of^^^^^  ^'"^ 
discretion,  and  in  his  senses  at  the  time  of  the  stroke.    But  4Blac.Con).189. 
the  excuse  of  insanity  ought  not  to  be  strained  to  that  length  ^  ^*^»  *^- 
to  which  it  is  sometimes  carried  by  the  coroner's  juries, 

namely, 
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Ch.  Vt  $  17.  namely,  that  the  very  act  of  suicide  is  an  evidence  of  in- 

FelodeMe.     sanity;  as  if  every  man  who  acted  contrary  to  reason  had 

"""■"  therefore  no  reason  at  alL    For  the  same  argument  would 

prove  every  other  criminal  non  compos  as  well  as  the  self- 

murderer.    But  this  being  a  case  of  forfeiture,  very  slight 

evidence  of  derangement  at  the  time  will  warrant  them  in 

Ante» »  14.       finding  that  fact.    The  consequences  of  finding  one  felo  de 

se  have  been  shewn  before* 

M^-  4.  If  the  party  be  slain  by  another,  and  the  felon  be  not 

^^^^^^^^'knovm^  the  coroner's  inquest  are  to  find  accordingly;  and  he 
1  &  2  Ph.  &  M.  shall  bind  over  the  first  finder  of  the  body  to  die  next  gaol 
5  iiu '  M        delivery,  and  return  his  examinations  therewith  by  stat.  1  & 
3  MS.  Sunt  27.  2  Ph«  &  Mary,  c.  13.    But  if  the  felon  be  known,  the  in- 
quest shall  find  him  guilty  of  the  death;  and  also  inquire  of 
{Jl  who  were  present  aiding  and  abetting,  and  of  accessaries 
before,  but  not  after.    But  though  a  certain  person  be  char- 
'ged  before  the  coroner,  and  the  jury  be  directed  to  inquire 
particularly  as  to  his  guilt,  yet  if  it  appear  upon  examination 
before  them  that  the  person  accused  be  innocent,  and  that  a 
stranger  be  guilty,  they  may  find  accordingly:  and  this  is  not 
extrajudicial,  because  the  jury  were  bound  to  inquire  what 
person  committed  the  fact. 


M9«  It  is  also  their  duty  to  inqiiire,  whether  the  principal  or 

^u^  fifL&L    accessaries  fled  for  the  homicide;  in  which  case  die  party 

flying  forfeits  all  his  goods  and  chattels,  although  after* 
wards  acquitted  of  the  charge ;  and  they  shall  find  the  value 
of  the  goods,  and  seize  and  commit  them  to  the  townships 
Ante,  8. 12.       as  in  other  cases. 

frhether  travert-     Whether  the  presentment  by  the  coroner  of  the  flight  be 

traversable  is  still  more  doubtful  than  that  of  a  felo  de  se. 
Ante,  s.  Id.  By  the  current  of  authorities  it  seems  taken  for  granted 
rUe  1  Hale,  ^^^  ^^  *s  not.  Yet  the  reasons  urged  by  Lord  Hale  why 
416, 17.  an  inquisition  of  felo  de  se  may  be  traversable  seem  equally 

'     '   '    applicable  to  this:  nor  does  he  seem  to  be  perfectly  satis- 
fied upon  the  present  point:  for  in  another  passage  he  says 
IHale,  3da      it  is  doubted;  and  cites  Staundford  P.  C.  Lib.  3.  c.  21.^ 

who  makes  it  a  question,  and  assigns  as  the  supposed  reascm 
why  it  is  not,  that  only  goods  and  chattels  are  diereby  for- 
feited. 
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feited,  and  de  minimis  non  curat  lex;  which  can  hardly  be  Ch.  VI.  $  19. 
admitted  as  a  sufficient  reason  at  this  day.    And  Hawkins  inquUition  of 
says,  it  is  now  generally  holden  at  this  day  that  such  pre-  another'^ 

sentment  may  be  traversed.     Certainly  however  the  inqui- ■ 

sidon  before  the  justices  finding  a  flight  is  traversable.  g  54.^1  Bac. 

Abr.  7S5.  and  w<k  Saund.  363.  note  by  Serjt.  Williams. 

By  the  stat.  3  H.  9^.  c.  1.  the  coroner  was  entided  to  a        ^  20* 
fee  of  13«.   4dL  for  every  inquisition  of  homicide  taken,  ^^^«- 
payable  out  of  the  goods  and  chattels  of  the  felon  or  out 
of  the  amerciaments  on  the  township  in  case  of  his  escape. 
But  by  Stat.  1  H.  8.  c.  7.  he  was  to  do  his  office  gratis  in  1  H.  a  c.  7. 
case  of  homicide  by  misadventure,  and  not  by  any  person's 
hand.     In  addition  to  the  above,  by  the  stat.  25  Geo.  2. 25  G.  2.  c.  39. 
c.  29.  **  for  every  inqui»tion,  not  taken  upon  the  view  of  a*"   ' 
body  dying  in  gaol  or  prison,  duly  taken  within  England,  by 
any  coroner,  in  any  township  or  place  contributing  to  the 
county  rates,  the  sum  of  20^.,  and  for  every  mile  which  he 
shall   be  compelled  to  travel   from  the  usual  place  of  his 
abode  to  take  such  inquisition  the  further  sum  of  9d.  shall 
be  paid  him  out  of  the  county  rates,  by  order  of  the  justices 
of  peace  in  their  quarter  sessions.    And  for  every  inquisition 
taken  on  the  body  of  one  dying  iq  gaol  or  prison,  a  sum 
not  exceeding  20tf.  in  the  discretion  of  the  said  justices." 
By  s.  5.  no  coroner  of  the  king's  household  and  of  the 
verge,  nor  any  coroner  of  the  Admiralty,  or  of  the  county 
palatine  of  Durham,  or  of  the  city  of  London  and  borough 
of  Southwark,  nor  of  any  city,  &c.  liberty  or  franchise  (a),  (fl)  R-  ▼•  The 
not  contributory  to  the  county  rates  shall  be  entitled  to  any  {JJ*  R.*of°York. 
fees  by  this  act,  but  only  to  such  as  they  were  before  en-  "hire,  7  Term 
titledL  "*='• 


i 


f 


S92 


CHAP.  VII. 

« 

OF  MAYHEM,  OR  FELONIOUS  MAIMS. 


1.  Of  Maims  at  common  Latv.  -  -  $  t. 
Such  bodily  Hurts  as  render  a  Man  less  able  to  defend 

himself  or  annoy  his  Adversary.  Felony,  punishable 
by  Fine  and  Imprisonment,  ib* 

2.  Of  Maims  by  Statute.  -  -  -  $  2. 
S  H.  4.  c.  5.    S7  H.  8.  c.  6.;  but  principally  by  22  Sc 

23  Car.  2.  c.  1.  called  the  Coventry  Act;  whereby 

certain    Injuries   maliciously  done  to  the  Tongue, 

Eye,  Nose,  Lip,  or  any  Limb  or  Member,  by  lying 

in  wait,  are  made  Felony  without  Benefit  of  Clergy. 

ib. 
u  What  a  maiming  or  disfiguring  within  the  Coventry 

Act.  -  •  -  -  $3. 

Slitting  of  the  Nose.  ib. 
ii.  As  to  the  Person  aimed  at.  -  -  $  4w  ^ 

Maiming  one^s  self  a  Misdeameanor  at  common  Law. 

ib. 
iii.  What  a  lying  in  wait.  •  •  $  5. 

iv.  With  what  Intent.  •  «  •  $  6. 

It  must  be  to  maim  or  disfigure,  ib. 

But  if  it  were  to  murder,  that  is  sufficient,  ib. 

Principals  and  Accessaries.  -  -  $  T. 

Indictment  and  Appeal^  Form  thereof.  -  $  & 

Defences.  To  Mayhem  at  common  Lawf  -  ^9. 
1.  In  defence  of  the  Person;  but  not  of  Property 
against  Trespasser.  2.  A  Recovery  in  trespass  for  the 
same  Battery,  &c.  a  Bar  in  Appeal  of  Mayhem.  3.  So 
Arbitrament,  Accord  and  Satisfaction,  Release,  Non- 
suit, &c.   ib. 

Defendant  cannot  plead  in  abatement  to  an  Appeal,  . 
and  also  plead  over  to  the  Felony,    ib. 

Trial.    By  the  Court  on  View,  or  Jury.        •  $  1(X  ' 

Of  : 
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AM  AIM  at  common  law  is  such  a  bodily  hurt  as  renders   Ch.  VII.  %  1. 
a  man  less  able  in  fighting  to  defend  himself  or  annoy         Z^ 
his  adversary:  but  if  the  injury  be  such  as  disfigures  him  ^aim^  at  cam- 
only,  without  diminishing  his  corporal  abilities,  it  does  not  mm  law. 
fall  within  the  crime  of  mayhem.    Upon  this  distinction,  q^  ^j^^  ^26.  b. 
the  cutting  off,   disabling,  or  weakening  a  man's  hand  ot^sa 
finger,   or  striking  out  an  eye  or  foretooth,  or  castrating  staundf.  3a  b. 
him,  or,  as  Lord  Coke  adds,  breaking  his  skull,  are  said  1  Hawk.  ch.  44* 
to  be  maims;  but  the  cutting  oflF  his  ear  or  nose  are  not^'j^  23]  g  x& 
such  at  common  law.  But  in  order  to  found  an  indictment  3  Blac.Com.  121. 
or  appeal  of  mayhem  the  act  must  be  done  maliciously; 
though  it  matters  not  how  sudden  the  occasion. 

All  maims  are  said  to  be  felony;  because  anciently  the^"^f^^"'* 
offender  had  judgment  of  the  loss  of  the  same  member,  &c.  1  Hawk.  ch.  44. 
which  he  had  occasioned  to  the  sufferer:  but  now  the  only  *v  *^"o|  ^V^ 
judgment  which  remains   at  common  law  is  of  fine  and  4  bUc.  Com^ 
imprisonment;  from  whence  the  offence  seems  to  have  beeri^^^*  ^ 
afterwards  considered  more  in  the  nature  of  an  aggravated 
trespass.    Lord  Coke  accordingly  classes  it  as  an  offence 
*^  under  all  felonies  deserving  death,   and  above  all  other 
"  inferior  offences."    But  particular  statutes  have  extended 
both  the  crime  and  the  punishment:  these  follow  in  order 
of  time. 

By  Stat.  5  H.  4.  c.  5.  to  remedy  a  mischief  which  then         ^  2. 
prevailed  of  beating,  Wounding,  impHsoning,  or  maiming  ^)' «*fl^frt«- 
persons,  and  after  purposely  *'  cutting  their  tongues  or  put*  3  jn^  53, 
ting  out  their  eyes,'*  to  J)revent  them  from  giving  evidence  Kel.  65. 
against  the  perpetrators,  it  is  enacted,  that  **  in  such  case  ^r"^^  ««t<« 
^  the  offenders  that  so  cut  tongues  or  put  out  the  eyes  of 
*'  any,  and  that  duly  proved  and  found  that  such  deed  was 
*^  done  of  malice  prepensed,  shall  incur  the  pain  of  felony." 
That  is,  as  Lord  Coke  explains  it,  if  the  act  be  done  volun- 
tarily and  of  set  purpose,  however  sudden  the  occasion. 

By  Stat.  37  H.  8.  c.  6.  If  any  person  **  maliciously,  wil-3r  H.  a  c  6. 
"  lingly,  or  unlawfully  cut  or  cause  to  be  cut  off  the  ear  or^'^.    ^^^^,^ 
*^  ears  of  any  subject,  otherwise  than  by  authority  of  law, 

3  E  ^  chance 
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Ch.  VII.  §  2.  «  chance  medley,  sudden  aflfray,  or  adventure,  he  shall  not 

By  statute,     a  Q^ly  forfeit  treble  damages  to  the  party  grieved,  to  be 

^^  recovered  by  action  of  trespass,  but  shall  forfeit  10^  to 

"  the  king  for  every  such  offence,  in  the  name  of  a  fine." 

22  &23  Car.  2.       But  the  principal  and  most  severe  statute  upon  this  subject 

Coventry  act.       **  ^^^  °^  ^^  ^^  ^  ^^  ^^*  ^*  ^*  ^*  conin^only  called  the 
4  Blac.Com.207.  Coventry  act,  from  the  circumstance  of  its  having  passed 

on  occasion  of  an  assault  made  on  Sir  John  Coventr^*^  in 
the  street,  and  slitting  his  nose,  by  persons  who  lay  in  wait 
for  him  for  that  purpose,  in  revenge  as  was  supposed  for 
some  obnoxious  words  uttered  by  him  in  parliament.    It 
enacts  ^^  that  if  any  person  or  persons  shall,  on  pufpose  and 
**  of  malice  forethought,  by  laying  in  wait,  unlawfully  cut  out 
'^  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off 
^'  a  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of 
*'  any  subject;  with  intention  in  so  doing  to  maim  or  disfigure 
^'  him  in  any  the  manners  before  mentioned ;  that  then  the 
^^  person  or  persons  so  offending,  their  counsellors,  suders, 
^^  and  abettors,  knowing  of  and  privy  to  the  offence  as  afore- 
^^  said,  shall  be  declared  to  be  felons,  and  suffer  death  as  in 
*'  cases  of  felony  without  benefit  of  clergy."    But  not  to 
work  corruption  of  blood,  forfeiture  of  dower,  or  of  the 
lands  or  goods  of  the  offender. 

§  3.  To  bring  an  offender  within  the  Coventry  act  there  must 

^^C^n»y%ct  ^  P^^^  ^^  ^  deliberate  and  premeditated  design  to  do  a 
1  MS.  Sum.  122.  personal   injury  of  the  sort  described  to  another;   and  it 

must  appear  that  the  mischief  was  done  in  the  manner 
described  therein,  that  is,  on  purpose  and  of  malice  afore- 
thought, and  by  lying  in  wait  for  that  purpose.  I  shall 
consider 

1.  What  act  of  maiming  or  disfiguring  is  within  the 

statute. 
2*  Against  whom  the  offence  in  general  may  be  com- 
mitted. 
3«  What  is  a  lying  in  wait. 
4.  With  what  intent. 

im^Ki^^'o^^B  ^'  ^^  '^^  h^^n  made  a  question  what  shall  be  considered 
July  1765!  as  a  slitting  of  the  nose  within  this  act.  Barney  Carrol,  and 
^^^•j^^^*' William  King  were  indicted,  the  one  for  slitting  the  nose 
s.  c.  Leach,  53.  of  Mr.  Kcrby,  a  gentleman  at  the  bar,  the  other  for  being 
new  edit  ^  present, 
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present,  aiding,  and  abetting.    The   evidence   was^^  that  Cfa.  Vll.  $  3. 
Mr.  Kerby,  about  ten  at  night  in  the  Strand,  detected  one  ^J  *^^  Ccnentry 
Byfield  a  boy  picking  his  pocket,  seized  him,  and  was  car» 
tying  him  along  the  street.     Carrol  who  was  lurking  there-  SHtttng  of  the 
abouts  came  up  to  them,  and  after  walking  for  some  litde  a  J  may  be  byn 
time,  sometimes  before  sometimes  after  them,  struck  iht  ^onroerte  cut. 
prosecutor  a  violent  blow  across  the  face  with  a  large  knife, 
saying  ^  Damn  you.  Sir,  let  the  boy  go."    The  surgeon's 
description  of  the  wound  was,  ^^  that  a  knife  or  shaq)'  in- 
*^  strument  had  penetrated  under  the  arch  of  the  right  eye 
*^  near  the  nerve  that  supports  the  eye-lid,  and  endangered 
^*it:  that  the   knife  had    passed    athwart  the   upper  part 
^^  of  the  nose^  the  flesh  of  which  was  cutorsUt^  and  the  bone 
^'  laid  bare^  the  frontal  blood  vessels  of  the  forehead  divided ; 
^'and  that  the  wound  passed  from  the  nose  between  the 
*^  brow  and  lid  of  the  left  eye,  and  terminated  in  the  left  tem- 
**  pie."  It  appeared  from  the  evidence  of  several  eminent  sur- 
geons that  the  word  slit  was  an  old  surgical  term,  s3monimous 
withfissure,  incision,  orgash.  Byfieldand Matthews, two bo3rs, 
deposed  that  the  prisoners  and  they  had  agreed  to  go  out  to 
pick  pockets  together;  the  boys  we^e  to  rob,  and  if  detected 
or  seized  the  prisoners  were  to  stab  or  wound  the  person  to 
rescue  them;  and  Carrol  had  agreed  that  he  would  either 
stab  or  cut  off  the  nose  of  the  first  man  that  molested  them, 
and  actually  lay  in  wait  and  followed  the  boys  for  that  pur-* 
pose   above  two  hours  and  an  half  before  they  met  Mr. 
Kerby.  This  being  a  transverse  cut,  it  was  objected  on  behalf 
of  the  prisoners,  that  this  was  not  properly  a  slitting  of  the 
nose;  that  the  stat.  of  Elizabeth,  which  directs  the  slitting 
of  the  nose  by  way  of  infamous  punishment  expressly  directs 
that  the  nostrils  shall  be  slit.  But  Lord  C.  B.  Parker,  Gould^ 
and  Yates,  justices,  were  of  opinion  that  the  slitting  of  the 
nose  was  not  confined  to  any  particular  form  or  direction; 
but  that  any  division  of  the  flesh  or  gristle  of  the  nose,  whe- 
ther it  were  perpendicular  or  transverse,  came  within  the 
denomination  of  a  slit,  and  was  equally  a  disfiguring  of  the 
party.    That  the  statute  of  Elizabeth   was  more  confined 
than  the  Coventry  act,  which  extends  to  the  slitting  of  the 
nose  generally,  and  not  to  .any  particular  part  of  it:  that 
the  latter  was  a  general  law,  not  to  be  explained  away  by 
nice  criticisms  on  words;  but  yet  to  be  construed  with  cau- 
tion. 
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Ch.  vn.  %  3.   don^  to  afl  not  to   be  extended  to   cases   not   within   the 

By  the  Coventry  intent  of  the  legislature* 

'. It  is  to  be  observed  also  that  in  the  case  of  Coke  and 


,  «V  ^^       Woodbum  the  slittuifl:  of  the  nose  which   brouriit  them 

and  Wondburn,     .  ,  .       ,  °  ,  i  .  ,  , 

6  St  Tr.  212.     Within  the  act  was  a  cut  across  the  nose  which  separated 
p^^  ^^*^'  the  flesh  of  it,  and  cut  it  quite  through  into  the  nostril*    And 

there  it  was  objected  that  the  nose  could  not  be  said  to  be 
siit^  because  the  efdge  of  it  was  not  cut  through;  but  the 
Lord  Chief  Justice  King  over-ruled  the  objection. 

^4^  2*  Against  whom  the   offence  in  general  may    be  com^ 

Am  to  the  perton  nutted* 

aimed  at,  t  ^» 

2  Hawk.  ch.  23.     ^^  ^^^^  ^^^  seem  necessary  that  the  malicious  intention 
••  16-  described  should  be  directed  against  any  particular  indivi- 

dual* If  it  be  conceived  against  all  persons  who  may 
happen  to  fall  within  the  scope  of  the  perpetrator's  desigo^ 
the  particular  mischief  done  to  any  one  shall  be  connected 
with  the  general  malignant  intent,  so  as  for  the  statute  to 
attach  upon  the  offenders.  This  is  necessarily  to  be  inferred 
Ante  p.  394.      from  Carrol's  case  before  stated,  who  was  an  entire  stranger 

to  the  gentleman  whom  he  thus  assaulted,  and  who  could  not 
have  been  personally  in  his  contemplation  till  the  occasion 
occurred  on  the  sudden.     So  if  a  blow  be  intended  to  maim 
one,  and  by  accident  maim  another,  the  party  is  equally 
liable  to  be  indicted  or  appealed  for  such  maim.     The  sta- 
tutes of  H*  4*  H.  8*  and  Car*  2.  are  evidently  directed  to 
the  maiming  of  others:   but   a  person  who  even  m^ms 
Wrig^ht's  case,  himself,  or  procures  another  to  maim  him,  that  he  may 
^zeT*!! Jacl.  ^*^®  more  colour  to  beg;  or  disables  himself  to  prevent 
Co.  Lit  127.      being  pressed  for  a  soldier;  is  subject  to  fine  and  imprison- 
l  Hale,  4^2.       jj^^^^  ^  common  law;  and  so  is  rfie  party  by  whom  it  was 

effected  at  the  other's  desire* 

$  5*  3.  What  is  a  lying  in  wait* 

There  must  be  proof  of  a  deliberate  design  by  lying  in 
wait  to  commit  the  offence  described  in  the  act,  in  order 
to  bring  the  case  within  it.  In  general  what  shall  be  con«- 
sidered  as  a  lying  in  wait  on  purpose  to  maim  or  disfigure 
must  depend  very  much  on  the  concomitant  circumstances 

of 
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of  each  case.    In  Milk^s  case,  who  was  indicted  on  thb  Ch.  VII.  $  5. 
statute,  the  court  said,  a  person  who  intends  to  do  this  kind  ^y  '^  Coventry 

of  mischief  to  another,  and  by  deliberately  watching  an ' 

opportunity  carries  that  intention  into  execution,  may  be  R^^  v-  Mills, 
said  to  lie  in  wait  on  purpose.  It  is  not  necessary  that  he  x/ssj  cor.  £}Te, 
should  plant  himself  in  any  particular  concealment,  and  C  B. 
effect  the  miscKief  by  rushing  from  his' lurking  place,  in  last  edit  294 
order  to  bring  the  offence  within  the  meaning  of  the  sta- 
tute. If,  having  formed  an  intention  to  maim,  he  take  a 
convenient  opportunity  of  deliberately  doing  the  injur}^,  it  is 
a  lying  in  wait;  although  he  do  not  take  any  particular  length 
of  time,  or  appear  to  use  any  eictraordinary  degree  of  pre- 
paration to  perpetrate  the  mischief.  The  circumstances 
there  were  that  the  prisoner  in  conjunction  with  a  large 
gang  of  thieves  beset  the  prosecutor  as  he  was  coming  down 
Holbom  Hill  with  his  master's  cart  loaded  with  sugar;  and 
after  assaulting  him  and  giving  him  several  severe  wounds 
in  different  parts  of  his  body,  while  he  was  endeavouring  to 
escape  into  a  neighbouring  house,  several  of  them  cried  out, 
**  Damn  you,  where  are  your  knives?"  upon  which  the  pri- 
soner made  a  stroke  at  him  with  a  large  knife,  and  gave 
him  a  dreadful  wound  from  ear  to  ear,  which  divided  his 
nose,  and  otherwise  injured  him.  The  cart,  however,  was 
not  robbed,  and  no  other  motive  could  be  assigned  for  this 
cruel  outrage  than  that  the  prosecutor  had  detected  and  beat 
off  some  thieves  who  had  attempted  to  rob  his  cart  the  pre- 
ceding evening  near  the  same  place.  Eyre,  B.  left  it  to  the 
jury  with  the  observations  before  mentioned,  whether  the 
fact  were  deliberately  and  intentionally  done  by  lying  in 
wait  for  that  purpose,  on  the  account  suggested,  or  fVom 
any  other  malicious  and  deliberat?  motive ;  or  whether  it 
were  a  sudden  violent  impulse  of  rage,  not  in  the  previous 
contemplation  of  the  parties;  in  which  latter  case  it  was  not 
within  the  statute:  but  he  laid  stress  on  the  expression 
uttered  by  some  of  the  gang,  "  Where  are  your  knives," 
as  explanatory  of  a  previous  design  to  do  such  a  mischief. 
The  jury  found  the  prisoner  guilty.  Upon  the  conference 
between  the  judges  on  Carrol's  case,  Willes,  J.  and  Eyre,  B.  Carrol's  case, 
who  leant  most  to  a  strict  construction  of  the  words  "  lying  Ms^'couid  J. 
in  wait  for  the  pur{)ose,  &c."  yet  were  of  opinion,  that  the 

circum- 
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Ch.  vn.  %  5.    circumstance  of  CarroPs  passing  before  Mr.  Kcrby,  and 
By  the  Country  waiting  till  he  came  up,  and  then  giving  him  the  wound, 
^^'  was  a  lying  in  wait  within  the  statute.     This    inquiry  is 

always  strictly  connected  with  the  ensuing  one. 

$  6,  4.  As  to  the  intent* 

or^  a  purpote.      Although  a  person  be  maimed  or  disfigured  maliciously, 
yet  the  case  will  not  fall  within  the  statute  unless  the  of- 
wrtc^s'V**^'     fender  lie  in  wait  for  that  purpose.     In  Carrol's  case  before 

mentioned  express  evidence  was  given  of  such  an  intent; 
though  doubtless  that  cannot  be  necessary,  but  may  be  in- 
ferred from  pregnant  circumstances,  which  I  think  existed 
in  that  case  independent  of  that  fact.  For  it  appeared  that 
the  prisoner  meditated  personal  violence  of  some  sort  against 
any  person  who  should  arrest  his  confederates,  and  that  he 
was  armed  with  a  knife  for  that  purpose,  with  which  he 
effected  it. 

But  where  the  injury  arose  out  of  a  sudden  attack,  uncon- 
nected with  any  premeditated  design  against  the  person,  it 
was  holden  not  to  be  within  the  statute. 
Rex  V.  Tickncr,      Thomas  Tickner  was  indicted  on  this  act  for  maiming  Wil- 
177a    ^  Y\2cvci  Jacob.  The  prosecutor  at  12  o'clock  at  night  went  to  his 

MS.  Gould  and  master's  field  to  see  if  any  one  were  stealing  turnips,  his  mas- 
Leach  170.  ^^^  having  lost  many  before,  and  found  the  prisoner  in  the 
last  edit.  222.  very  act  of  taking  them  (a).  On  his  going  up  and  speaking  to 
a  misdemeaiiOT  ^^™»  ^^  prisoner  immediately  struck  him  with  an  instrument 
\>y  13  G.  3.  c.  32.  pardy  wood  and  pardy  iron,  the  iron  hanging  loose  to  the 

wood  something  like  a  flail,  and  cut  his  nose,  and  gave  him 
several  other  wounds.  Mr.  Justice  Gould  left  it  to  the  juiy, 
whether,  considering  the  time  of  night  and  the  weapon, 
they  were  satisfied  that  tne  prisoner  was  determined  to  maim 
or  destroy  any  person  who  should  oppose  him  in  his  purpose 
of  stealing  turnips.  The  jury  found  him  guilty:  but  after- 
wards all  the  judges  [absentc  De  Grey,  Ch.  J.]  held  that 
there  was  not  sufficient  evidence  of  a  lying  in  wait  within 
the  act;  and  some  of  them  considered  that  the  having  the 
instrument  and  using  it  was  with  intent  to  escape  and  not 
to  murder  or  maim. 

And  the  same  line  of  construction   has  been  adopted 
even  where  personal  violence  was  intended,  it  being  of 

a  dif- 
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a  different  and  less  atrocious   sort,  and  with   a  different  Ch.  vii.  $  6. 

view.  By  the  CovaOrj 

•   Alexander  Mackey  was  indicted  on  the  statute  for  lying         ^^' 
in  wait  and  disabling  and  maiming  the  left  arm  and  two  Rex  v.  Mackey 
middle  fingers  of  the  left  hand  of  William  Fletcher,  and  JSng^tolfsp/ 
Arrigoni  for  being  present,  aiding  and  abetting.    It  ap-  Ass.  1778.  MS. 
peared  that  Fletcher,  who  was  not  bred  to  the  sea,  and  at  ^""J^g  ^*^^^!' 
that  time  kept  a  lottery*office,  being  in  a  public-house  near 
his  office,  went  out  towards  it  on  hearing  that  a  press-gang  '^^^  commander 
-was  about*    Some  of  the  press-gang  asked  him  his  business  n^aimh^a^man 
at  die  door,  and  on  being  inarmed  let  him  pass.    Soon  i^-^om  fie  casttal/y 
after  Mackey,  who  appeared  as  the  head  of  the  gang,  en-  *//^Xl«Wm^" 
tered  Fletcher's  office  with  some  of  his  men,  and  laid  hold  pressed,  {btingin 
of  him,  and  on  being  asked  if  he   knew  him   ^^^swered,  Jj^\  ^^^^^^^ 
**  Yes,  damn  you,  and  I  will  be  revenged."  It  appeared  that  vjhom  he  appear- 
a  year  and  a  half  before,  Mackey  had  been  arrested  at  die  J^J^trr« '  T 
other's  suit*    Mackey  and  his  men  then  dragged  the  prose-  /« not  a  lying  in 
cutor,  who  resisted  being  taken,  into  the  street,  where  the  ^^^"^"*  '^* 
former  said  ^^  to  it  boys"  to  his  men*    The  prosecutor  was 
brought  to  the    ground   by  a  bludgeon,   and   afterwards 
wounded  by  Mackey  with  his  sword  in  the  manner  described 
in  the  indictment,  who  bid  his  men  cut  away;  but  they 
cried  stop;  it  is  enough*     The  question  left  to  the  jury 
as  to  Mackey,  was  whether  the  wounding  were  of  malice 
forethought;  on  which  they  found  him  guilty:  but  nothing 
being  proved  against  Arrigoni  except  that  he  was  one  of  the 
press-gang  present,  he  was  acquitted  by  the  direction  of  the 
court*     And  the  question  being  referred   to  the  judges, 
whether  there  were  any  evidence  of  a  lying  in  wait  to 
bring  Mackey  within  this  act ;  they  were  of  opinion  at  a 
conference  on  the  6th  May  17^8,  that   however  criminal 
the  assault  was  in  other  respects,  yet  it  did  not  faU  within 
the  intent  and  purview  of  the  statute ;  there  being  no  lying 
in  wait  within  the  statute* 

But  though  the  statute  add,  **  with  intention  to  maim  or  i  MS.  Sum.  222. 
"  disfigure"  the  party,  yet  if  the  mtent  were  of  a  higher  ^  ^*J^^-  ^^\^' 
and  more  atrocious  nature,  namely,  to  murder  him,  and  in  437'. 
that  attempt  the  offender  do  not  kill  but  only  maim  him,  it  is 
an  ofifence  within  the  act:  for  those  additional  words  relat- 
ing to  the  intent  are  merely  auxiliary  to  the  preceding  words, 

"on 
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Ch.  vn.  $  6.   ^^  on  purpose  and  of  malice  forethought;"   confining  the 
By  the  Coventry  crime  to  an  intended  violence.    But  if  a  corporal  violence 

be  intended,   the  more  malignant  the  intention  the  more 
clearly  it  falls  within  the  malice  described  by  the  act.    Be- 
sides, it  is  a  known  rule  of  law  that  if  a  man  intend  to  com- 
mit one  species  of  felony,  and  in  the  prosecution  of  that 
commit  another,  the  law  will  connect  his  felonious  intention 
with  the  felony  actually  committed,  though  different  in  spe- 
cie from  that  which  he  originally  intended. 
RexT.  Coke  and     Coke  and  Woodbume  lay  in  wait  to  kill  Mr.  Crispe;  and 
S^nk^sc'i    ^  effect  the  murder  Woodbume  gave  him  several  blows  on 
6  St.  Tr.  212.    the  head  with  a  sharp  bill  or  hook ;  and  when  they  thought 
219. 222. 228.     jjjju  dead,  left  him  weltering  in  his  blood.    Crispe  however 

recovered;  and  as  one  of  the  blows  with  the  hook  had  hap- 
pened to  slit  his  nose,  the  prisoners  were  indicted  on  the 
Coventry  act.  In  their  defence  they  insisted  that  their  intent 
was  to  murder  Crispe,  and  not  to  maim  him,  and  therefore 
that  they  were  not  within  the  statute.  But  Lord  King  said, 
that  the  intention  was  a  matter  of  fact  to  be  collected  from 
all  the  circumstances  of  the  case,  and  as  such  was  proper  to 
be  left  to  the  jury;  and  that  if  it  were  the  intention  of  the 
prisoners  to  murder,  it  was  to  be  considered  whether  the 
means  made  use  of  to  accomplish  that  end,  and  the  conse- 
quences of  those  means  were  not  likewise  in  their  intentioa 
and  design ;  and  whether  every  blow  and  cut  were  not  in- 
tended, as  well  as  the  object  for  which  the  prisoners  insisted 
they  were  given;  and  Ae  jury  finding  them  guilty,  they 
MS.  ut  9upra.  were  executed.  Upon  this  case  Mr.  Justice  Yates  has  ob- 
served, that  it  seemed  to  him  that  the  whole  aim  of  this  de^ 
fence,  allowing  the  intention  to  be  what  the  prisoners  con- 
tended, was  insufficient;  and  that  an  intention  of  violence 
more  criminal  and  malignant  could  not  excuse  them  from 
MS.  Gould,  J.    one  that  was  less  so.    Yet  on  the  conference  of  the  judges 

on  Carrol's  case,  Willes,  J.  and  Eyre,  B*  expressed  some 
dissatisfaction  with  this  case,  and  thought  at  least  that  the 
construction  ought  not  to  be  carried  further. 

$  7.  Lord  Hale  considers  that  there  are  no  accessaries  before  in 

Acetttarie*^        mayhem,  for  that  they  are  in  the  same  degree  as  principals; 
Tracy*»  MS.     ^^^  ^^  ^^  nature  and  punishment  of  the  offence  at  common 

215.  b.  2  Hawk.  law, 

ch.  29. 1.  5.  19. 
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law,  which  was  in  effect  only  a  trespass,  be  considered,  it  Ch.  VII.  f  7. 
favours  that  opinion*  Hawkins  however  says,  that  there  PriwnpaU  and 
may  be  accessaries  before;  but  that  the  appellant  has  his 


election  to  proceed  against  them  either  as  principals  or  ac-  Staundf.  lib.  1. 
cessaries ;  and  herewith  agrees  Staundford,  to  whom  Lord  pi.  82.  Fitz. 
Hale  expressly  refers.   Yet  I  cannot  help  suspecting,  upon  a  Coron.  182,  &c. 
more  accurate  inspection  of  the  authorities  on  which  this 
last  opinion  is  founded,  that  it  is  a  mistake,  proceeding  per- 
haps upon  the  old  notion  which  prevailed  till  after  the  time 
of  Ed.  3.  that  those  who  were  present  aiding  and  abetting, 
but  did  not  commit  the  fact,  were  accessaries  at  the  fact. 
The  authorities    in   support   of  it  are  all  resolvable  into  Fitz.Abr.Corosi. 
40  Assize  1.  9.  and  41  Assize  16.,  and  there  it  is  said  that  ^^j^*g?^\'gg 
the  ancient  law  was  that  each  should  be  appealed  as  princi-  Bro.  Appeal,  71. 
pal ;  but  that  now  the  appellant  may  elect  to  make  aU  prin- 
cipals,  or  else  only  the  one  who  struck  principal,  and  the    ' 
others  accessaries.    But  Brook  on  one  of  these  passages  B^-  Appeal,  7% 
says,  quod  nota;  and  it  stems  that  the  ancient  iaw  was  the  best; 
for  it  is  only  trespass  in  effect.    And  on  the  other  he  observes,  Bro.  Appeal, 
quod  minim ;  for  in  mayhem  there  are  no  accessaries.    And  in  ^^  "^^  ^^  ^^' 
the  time  of  H.  6.  it  appears  to  have  been  considered  that  21  H.  6. 
in  mayhem  all  were  principals;  as  well  he  who  comforts  ^'j*'  f^go"^^ 
and  abets,  as  he  who  strikes  the  stroke.     And  certainly 
it  is  against  the  received  opinion  at  this  day,  that  a  person  Vide  Gordon's 
can  be  both  accessary  and  principal  in  respect  of  the  very^^^*».^p^.***f^ 

same  act.  and  Accessary. 

It  no  where  however  appears  that  there  can  be  accessaries 
after  the  fact  in  mayhem. 

The  Stat.  22  &  23  Car.  2.  c.  1.  expressly  extends  to  coun- 1  MS.  Sura.  223. 
sellors,  aiders,  and  abettors  who  know  of  and  are  privy  to  the 
offence ;  and  therefore  includes  all  accessaries  before. 

But  where  it  appeared,  as  in  Arrigoni's  case,  that  a  per-  Arrigoni's  case, 
son,  though  present  at  the  fact,  and  guilty  of  a  trespass  and  *"*^*  ^'  ^^^* 
assault,  was  yet  altogether  ignorant  of  any  intention  to  maim, 
&c.  he  was  directed  to  be  acquitted  in  the  first  instance, 
before  the  guilt  or  innocence  of  the  perpetrator-was  ascer- 
tained. 

An  appeal  of  mayhem  (though  now  disused)  lies  as  well         §  8. 

as  an  indictment,  and  the  words  ^feloniously^*  and  "  maimed**  ^^^a/  and  Li- 

are  essential  to  both.   The  word  feloniously  was  required,  3  insi.  iia 

3  F  because  ^  Hawk.  ch.  23. 

8.  15.  17, 18. 
34.  ch.  25  B.  S5. 
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Ch.  VII.  %  8.  because  anciently  the  party  was  subject  to  the  Wsa  kA  memp 

App^l  and  In"  b^j.^  though  he  IS  no  longer  so  now. 

If  an  appellant  coimt  of  battery,  the  writ  abates;  becauac 

2  Hawb  ch.  23.  it  supposes  no  battery. 

2  Hawk.  ch.  25.     It  is  also  necessary  as  in  murder  to  set  forth  particularly 

\^'  in  what  manner  the  hiu-t  was  given;  and  the  consequences 

following  it;  concluding^  that  so  the  Defendant  felonhnisly 
maimed,  &c.  but  the  omission  of  the  former  is  not  helped 
by  such  general  conclusion. 

1  MS.  Sum.  222.     Where  the  indictment  is  formed  upon  the  statute  of  Car. 

2.  it  must  pursue  the  words  of  the  statute,  and  allege  the  of- 
fence to  be  on  purpose^  of  malice  aforethought^cmd  by  lying  m 
wait;  and  that  the  act  was  done  with  intent  to  maim  and  iC^ 

ride  Crown  ^^fgtire.    The  usual  form  is  that  the  prisoner,  contriving  and 

Carrors  case,     intending  one  A.  B.  being  a  subject,  &c.  to  maim  and  dia- 

1  Leach,  66.      figure,  with  force  and  arms,  &c.  and  on  purpose  and  of  his 

malice  aforethought  and  by  lying  in  wait,  unlawfully  and  fe- 
loniously did  make  an  assault  with  a  certain  knife,  &c.  and 
did  on  purpose  and  of  his  malice  aforethought,  and  by  lying 
in  wait,  unlawfully  and  feloniously  slit  the  nose  of  the  said 
A.  B.  with  intention  the  said  A.  B.  in  so  doing  in  manner 
aforesaid  to  maim  and  disfigure,  be.  against  the  stat.  Sec 

But  as  the  words  of  the  statute  are  in  the  disjunctive,  an 
averment  either  that  it  was  with  intent  to  maim,  or  with  in- 
tent to  disfgure,  according  to  the  subject  matter,  seems  to 
be  sufficient. 

$  9.  1.  It  seems  clear  that  son  assault  demesne  is  a  good  de- 

2i£w"  ch  23  ^^^^^  either  to  an  indictment,  or  an  appeal  of  mayhem ;  but 
8.  23.  it  must  be  specially  pleaded  to  the  latter.  Yet  it  is  not  eveiy 

11^!J^*'^43^^'^  ^'*™^  assault  that  will  justify  a  grievous  and  immediate 
Bull.  N.  P.  18.  mayhem,  such  as  cutting  off  a  leg  or  hand,  or  biting  off  a 
Post.  406.         joint  of  a  man^s  finger,  unless  it  happened  accidentally,  with- 
out any  cruel  and  malignant  intenticMi,  or  after  the  blood  was 
heated  in  the  scufBe:  but  it  must  appear  that  the  assault  was 
in  some  degree  proportionable  to  die  mayhem  {a). 

2  Hawk.  ch.  23.     But  a  man  cannot  justify  maiming  another  in  defence  of  his 

possessions,  but  only  in  defence  of  his  person.  This  restriction 
however  cannot  be  intended  to  eictend  to  cases,  where  a  man 
defends  himself  against  a  known  felony  threatened  to  be  corn- 
mitted  with  violence  against  even  his  property. 

(a)  S.  P.  Durnford  v.  Smith,  Sarum,  12  G.  2.  per  Ld  C  B.  Parker ;  and 
Osborne  v.  Haddock,  Middieiez,  1738,  per  Ld.  C  J.  Wilks,  MS.  Burnet. 

2.  A 
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2.  A  recovery  in  an  action  of  trespass  for  an  assault,  bat-  Ch.  Vli.  %  9. 
tery,  and  wounding,  may  be  pleaded  in  bar  of  an  appeal  of      Befence*. 
mayhem,  appearing  by  proper  averments  to  be  brought  for  2  Hawk.  ch.  23. 
the  same  trespass:  for  it  shall  be  intended  that  the  jury  in»-  22. 
giving  damages  for  the  wounding  included  the  maim,  and 

no  man  shall  be  liable  to  double  vexation  for  the  same  thing. 

Yet  may  the  appellant  perhaps  avoid  such  plea  by  replying  («)  0.-  May  not 

speciaUy,  that  the  maim  was  occasioned  since  the  verdict  in  ?JiL7„'!i"  "^^^^ 

V  4.'  f  1.  cases  increaBe 

tne   action  ot   trespass  by  some  subsequent   mortification,  the  damaffes  on 
dryness,  or  shrinking  of  the  part  by  reason  of  the  wound  {a).  ^^^^]  3^    ^""* 

3.  Such  appeal  may  be  barred  either  by  arbitrament,  or  2  Hawk.  ch.  23. 
an  accord  with  satisfaction  executed,  or  even  by  a  release  0^-24,25.  4Bac. 
an  actions  personal;  because  at  this  day  the  appellant  shall  ^^^'  ^^' 
recover  nothing  but  damages. 

4.  A  nonsuit  in  an  appeal  of  mayhem,  after  the  Plaintiff  2  Hawk.  ch.  23. 
has  appeared  in  it  may  be  pleaded  in  bar  of  any  other;  but^-  ^^' 

not  a  nonsuit  m  an  action  of  trespass.  180.  b.  Noy.sa 

5.  It  is  to  be  observed,  that  in  appeal  of  mayhem,  though  ^ro-  EUz.  495. 
it  be  felonice,  yet  the  Defendant  cannot  plead  in  abatement,  2^Hawk.^ch.  23. 
and  plead  over  to  the  felony;  as  he  may,  in  favorem  vitae,  in  »•  ^28 

case  of  felony  in  general.  fy^^P^*^ 

If  the  Defendant  put  in  issue  whether  the  Plaintiff  were        $  10. 
maimed  or  not,  and  pray  that  the  part  which  was  hurt  be^^  k    h  <w 
viewed  by  the  courts  in  order  to  have  it  adjudged  on  suchs.  27. 
view  whether  there  be  any  mayhem  or  not;  the  court  may 
on  view  of  the  part  determine  the  matter;  or  if  in  doubt 
may  award  a  writ  to  the  sheriff  to  return  some  able  physicians 
and  surgeons  for  the  better  information  of  the  court.    But 
though  the  Defendant  pray  their  view,  they  are  not  bound 
to  try  it  in  that  manner,  but  may  order  a  trial  by  a  jury;  and 
may  also  direct  that  the  jury  shall  have  a  view  of  the  wound; 
and  an  adjudication  by  either  on  such  view  is  conclusive.  It 
follows  that  the  Plaintiff  must  appear  in  proper  pei^on,  and 
not  by  attorney. 

It  seems  also  to  be  holden,  that  the  Defendant  in  an  appeal  2  Hawk.  ch.  23. 
of  maim  may  in  some  cases  wage  battle;  but  it  does  not  ap-  ■'  ^^' 
pear  to  have  been  ever  actually  waged.  The  punishment  at 
common  law,  and  by  statute,  has  been  respectively  noticed. 
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CHAP.  VIII. 

Of  felonious,  malicious,  and  unlawful  Assaults  upoa 
the  Person,  with  Intent  to  kill,  wound,  or  other- 
wise injure  the  Party,  or  to  rob  him,  or  obstruct 
him  in  the  Execution  of  his  Duty. 


Common  Assault^  and  Battery^  -  -  §  1- 

Justification  or  Excuse,  ib. 

Punishment.  ib»    Enhanced  if  the  Intent  were  to  com- 
mit Felony  or  high  Misdemeanor,  id. 
Assaulting   Privy   Counsellors^   capital    Felony   by   stat. 
9  Ann.  c.  16.  -         •    -  -  $  2- 

Assaulting  Members  of  Parliament^  a  high  Misdemeanor^ 
by  Stat.  11  H.  6.  c*  11.  ib. 
Clergymen,  ib. 
Malicious  striking  in  the  King's   Palace^  punishable   by 
33  H.  8.  c.  12.;  if  Blood  shed,  by  Loss  of  Hand, 
Imprisonment  for  Life,  and  Forfeiture.  $  3. 

The  same  if  a  Blow  be  struck  in  Westminster  HaU^  or 
before  Justices  of  Assize,  Sec.  sitting  the  Courts,  ihm 
How  Indictment  should  lay  the  Offence,  ib* 
Assaults  in  Churches   and    Church'Tards    punished    br 
branding,  &c.  by  stat.  5  &  6  Ed*  6.  c.  4.  $  4. 

Assault  with  Intent  to  murder^  &c.  at  common  Law.     $  5* 
If  the  Homicide,  had  it  ensued,  would  only  have  been 
Manslaughter,  it  does  not  sustain  the  Count*  ib. 
Shooting  at  another  a   capital  Felony  by  stat.  9  G.  !• 
c.  22.        -  -  -  -  -  $  6. 

Thotigh  Offender  not  disguised,    ib. 
Malice  Necesary  to  bring  Offender  within  the  Act.   ib. 
Must  be  with  Instrument  and  in  a  Direction  calculated 

to  create  Danger,  ib. 
There  may  be  principals  in  the  second  Degree.         §  7. 
Indictment  and  Evidence.  -  -  $8. 

The  Offence  must  be  laid  to  be  done  wilfully  and  ma^ 
Kciously.  ib. 

How 
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{Jfithfebniousy  malicious^  or  unlawful  Intent^  CsPc.)* 

How  far  necessary  to  prove  it  in  the  same  Persoh's  • 

Dwelling-house  as  laid*  -  -  $  8* 

Trial  may  be  in  any  County*  •  -  $  9* 

jAssouU  with  Intent  to  rob*  -  •  §  10. 

Felony  and  Transportation  by  stat*  7  Geo.  2.  c.  21.  ib* 

Breaking  Gaol  or  returning  from  Transportation  before 

Term  expired,  ousted  of  Clergy*  ib. 
What  a  Demand  of  Money,  &c.  within  the  Statute, 
and  how  far  necessary*  -  -  $  11* 

The  Act  is  in  the  disjunctive,  and  the  Indictment  must 
either  charge  an  unlawful  and  malicious  Assault  with 
an  offensive  Weapon,  with  intent  to  rob,  &c*  or  that 
there  was  a  Demand  of  Money,  by  Menaces  or  in  a 
forcible  or  violent  Manner,  with  the  like  Intent*  $  12* 
As  to  the  Description  of  the  offensive  Weapon*      $  13* 
Assaults  on  Revenue  Officers;  vide  Offences  relating  to  the 
Customs  and  Excise*  -  -  $  14* 

Assaults  on  Persons  wrecked  with  Intent  to  kill,  &c*  Felony 
without  Clergy  by  Stat.  26  Geo.  2*  c.  19*  $  15* 

Assaulting  Officers  and  others  on  account  of  their  En- 
deavours to  preserve  the  Property,  &c*  Transportation 
for  7  Years,  /i* 
Assaults  by  Mariners  against  dieir  Commander  to  obstruct 
his  Defence  of  his  Ship,  &c*  Piracy  and  Felony  by 
Stat*  22  &  23  Car*  2*  c.  11*  and  11  &  12  W.  3*  c*  7* 

$  16* 

Assault  on  account  of  Gaming.  -  -  $  17* 

By  Stat*  9  Ann*  c*  15.  Forfeiture  of  personal  Estate, 

and  Imprisonment  for  two  Years*  ib. 
The  Offence  must  arise  out  of  and  during  t^e  Play*  ib. 
Assault  with  Intent  to  spoil  Cloaths*  •  $  1 8. 

Felony  and  Transportation  for  7  years,  by  Stat*  6  G*  1* 

c.  23*  ib* 

If  Intent  were  to  wound,  though  the  Cloaths  must  be 

and  were  cut  in  so  doing,  not  within  the  Statute*  ib. 

Assault  with  Intent  to  obstruct  the  free  Passage  of  Grains  §  19* 

By  Stat*  36  G*  3*  c*  9.  and  1 1  G.  2*  c*  22*  first  Offence 

a  Misdemeanor  cognizable  by  Justices  of  Peace*  ib* 

Second    Offe.nce    Felony   and    Transportation    for 

7  Years*  ib.     Returning  before  the  Term  expired 

ousted  of  Clergy,  ib. 

Assault 
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(JVith  felonious^  malicious^  or  unlawful  hUent^  ifcS}» 

•  Assault  on  Afaster  WookonAers^  &?c.  to  compel  Obftcrvance 
of  illegal  By-laws,  &c«  in  the  Trade,  Felony  and 
Transportation  for  7  Years  -  •  $  sa 

Of  felonious^  malicious^  and  unlavjful  Assaults  upon 
the  Person^  V)ith  Intent  to  kill,  svoundj  or  otherwise 
injure  t/ie  Party  ^  or  to  rob  him^  or  obstruct  him  in 
the  Execution  of  his  Duty. 

$  1*         "O  EFORE  I  proceed  to  mention  assaults  of  an  aggravated 
fdmTnon  assault.  ±j  tjnd,  for  which  particular  provision  has  been  made  by 

the  law,  it  may  be  proper  to  advert  to  what  are  called  com- 
mon assaults  and  batteries,  which  I  shall  do  very  shordy  in- 
Fide  Bull.  N.  P.  asmuch  as  they  are  So  fully  discussed  in  other  books  treating 

of  the  civil  remedy  for  such  injuries  to  the  party  grieved. 
1  Hawk.  ch.  62.     An  assault  is  any  attempt  or  offer  with  force  and  violence 
*•  ^*  ^'  to  do  a  corporal  hurt  to  another,  whether  from  malice  or 

wantonness ;  as  by  striking  at  him,  or  even  by  holding  up  one's 
fist  at  him  in  a  threatening  or  insulting  manner,  or  with  such 
Bull.  N.  P.  15.  other  circumstances  as  denote  at  the  time  an  intention,  cou- 
pled with  a  present  abilit}''  of  using  actual  violence  against 
his  person ;  as  by  pointing  a  weapon  at  him  within  the  readi 
of  it«  Where  the  injury  is  actually  inflicted,  it  amounts  to 
Bauery.  a  battery,  (which  includes  an  assault;)  and  this,  however 

small  it  may  be;  as  by  spitting  in  a  man's  face,  or  any  way 
ytutification  or  touching  him  in  anger  without  any  lawful  occasion.  But  if 
l^fUwk  ch  60  ^^®  occasion  were  merely  accidental  and  undesigned,  or  if  it 
8. 23.  were  lawful,  and  the  party  used  no  more  force  than  was  rea- 

sonably necessary  to  accomplish  the  purpose,  as  to  defend 
himself  against  a  prior  assault,  or  to  arrest  the  other,  or  make 
him  desist  from  some  wrongful  act  or  endeavour,  or  the  like; 
it  is  no  assault  or  battery  in  the  law,  and  the  party  may  justify 
the  force;  and  any  matter  in  justification  or  excuse,  such  as 
son  assault  demesne,  may  upon  an  indictment  be  given  b 
lb.  ch.  62. 8. 1. 3.  evidence  under  the  general  issue:  and  the  Defendant  who  is 

charged  with  an  assault  and  battery,  may  be  found  guilty  of 
Bun  N.  p.  15.  &^^^  ^^^  ^^^  acquitted  of  the  other.  But  son  assault  de- 
antc,  tit  May-  mesne  is  no  excuse,  if  the  retaliation  by  the  Defendant  were 
^|^J^iy^^^  excessive,  and  bore  no  proportion  to  the  necessity,  or  the  pro- 
4Blac.Coiii.2l7.  vocation  received*    These  offences  are  punishable  by  fine 

and 
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(With  felomous^  malicious,  or  unkaoftd  Intent,  &fc.).         q^  y^a  $  i 
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and  imprisonment  and  finding  sureties,  or  with  other  igno-  ''^J^*^'"*^ 
minious  eorporal  penalties,  such  as  the  piQory,  where  they 


are  committed  with  any  very  atrocious  desiim;  as  in  the  case  ^'*^''  ^''^  !"■ 

•^         ■'  o    '  tent  to  commit 

of  assaults  with  intent  to  murder,  ravish,  or  commit  others/on/,  iifc. 
felonies  or  high  misdemeanors;  which  intent,  to  be  collected 
from  the  circumstances  of  the  case,  is  no  doubt  a  very  great 
aggravation  of  the  offence. 

I  proceed  now  to  the  consideration  of  various  assaults 
of  an  aggravated  nature,  which  have  been  made  the  subjects 
of  legislative  provision. 

The  first  species  of  felonious  assault  with  intent  to  kill  or         $  2. 
otherwise  hurt,  whereof  the  legislature  has  enhanced  the  ^'*^"^*f "^  ^'J' 
penalty,  is  one  which  has  been  already  noticed.    The  stat.  9  Ann.  &  16. 
9  Ann.  c.  16.  enacts,  "  that  if  any  person  or  persons  shall '^^»  P-  ^' 
^  unlawfully  attempt  to  kiU,  or  shall  imlawfully  assault  and 
<^  strike  or  wound  any  person  being  a  privy  counsellor,  when 
^  in  the  execution  of  his  office  of  a  privy  counsellor  in 
*'*'  council  or  in  any  committee  of  council ;  the  person  or 
^^  persons  so  offending,  being  thereof  convicted  in  due*  form 
<^  of  law,  shall  be  declared  felons,  and  suffer  death  without 
**  benefit  of  clergy." 

By  the  prior  Stat,  of  the  11  H.  6.  c.  11.  (enforcing  a  simi- -M«nAer*  ^^«r- 
lar  provision  in  the  stat.  5  H.  4.  c.  6.)  "  If  any  assault  or  11^^  c.  H- 
<^  affray  be  made  to  any  lords  spiritual  or  temporal,  knight  of 
^^  the  shire,  citizen,  or  burgess,  come  to  the  parliament,  or 
^  to  other  council  of  the  king  by  his  commandment,  and 
'^  there  being  and  attending  at  the  parliament  or  council; 
<^  that  then  proclamation  shall  be  made  in  the  most  open 
*^  place  of  the  town  by  three  several  days,  where  the  assault 
^  or  affray  shall  be  made,  that  the  party  who  made  such 
'^  affiray  or  assault  yield  himself  before  the  king  in«  his  Bench 
^^  within  a  quarter  of  a  year  after  the  proclamation  made  if 
*^  it  be  in  term,  or  otherwise  at  the  next  day  in  the  term 
*'  following  the  said  quarter:  and  if  he  do  not,  that  he  be 
*^  attamted  of  the  said  deed,  and  pay  double  damages  to  the 
^  party  grieved,  to  be  taxed  by  the  discretion  of  the  justices 
*^  of  the  sam  e  Bench,  or  by  inquest  if  needful,  and  make 
^  fine  and  ransom  at  the  king's  will.  And  if  he  come,  and 
"^be  fpund  gi;iilty  by  inquest,  by  examination,  or  otherwise, 

**of 
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Ch  VIII  (  2.  (fVlthfelaniouSj  maliciom^  or  unlawful  Intent^  fefc). 

^^'^^^  ^"'»«'' «  of  such  aflray  or  assault,  then  he  shall  pay  to  the  party 

^  grieved  his  double  damages  found  by  the  inquest  or  to  be 

^  taxed  by  the  discretion  of  the  said  justices,  and  make  fine 
'^  and  ransom  at  the  kingV  will  as  above  said." 

Clergymen.  Assaults  on  clergymen  are  inquirable  before  the  king's 

9  Ed.  2.  c.  3.      courts  by  the  stat.  9  Ed.  2.  c,  S. 

K  3^  By  the  stat.  33  H.  8.  c.  12.  "  all  malicious  strikings^  by 

In  the  king*t  ^^  which  blood  is  shed,  against  the  kmg's  peace,  within  any 
as^pTs      12     "  °^  ^^  king's  palaces  or  houses,  or  any  other  house  at  sudi 

3  Inst  140.  "  time  as  the  royal  person  shall  happen  to  be  then  demur- 
4BUc.Coin.124.  u  ^^^^  q^  abiding,  shall  be  inquired  of  and  tried  before  die 

^^  Lord  Steward,  &c.  (in  the  manner  therein  stated).  And 
^  by  s.  7*  any  person  found  guilty  of  the  said  offence  shaD 
**  have  judgment  to  have  his  right  hand  stricken  off  before 
^*  the  said  Lord  Steward,  &c.  at  such  place  or  time  as  shall 
«t  be  appointed,  and  also  shall  have  judgment  of  imjnison- 
^^  ment  for  life,«and  shall  pay  fine  and  ransom  at  the  king's 
*'  pleasure."  Certain  cases  are  afterwards  excepted. 
In  Wenmintter-  'f  ^^Y  ™2"*  ^^  Westminster-hall  or  in  any  other  place,  sit- 
hallt  ksfc  ting  the  courts  of  Chancery,  Exchequer,  K.  B.  and  C.  B.,  ot  be- 

4  Blacicom.  125.  ^^^^  justices  of  assize  or  oyer  and  terminer,  shall  draw  a  wea- 
1  Hawk.  ch.  2i.pon  upon  any  judge  or  justice,  though  he  strike  not,  this  is  a 
Staundf.  3a.       great  misprision,  for  which  he  shall  lose  his  ri^ht  hand,  suffer 

perpetual  imprisonment,  and  forfeit  his  lands  for  life,  and 
his  goods  and  chattels.  So  it  is  if  in  Westminster-hall,  or 
any  other  place,  sitting  the  said  courts  there,  or  before  justices 
of  assize  or  oyer  and  terminer  and  within  view  of  the  same, 
a  man  strike  a  juror,  or  any  other,  with  weapon,  hand, 
shoulder,  elbow,  or  foot,  he  shall  have  the  like  punishment; 
otherwise  if  he  only  make  an  assault,  and  strike  not.  Hence 
it  seems,  that  in  order  to  warrant  the  higher  judgment  for 
loss  of  member,  &c.  the  indictment  ought  expressly  to  charge 
Vide  1  Sid.  211.  ^  Stroke ;   though  it  do  not  appear  whether  any  technical 

word  be  necessary  to  be  used  for  this  purpose. 
Rex  V.  Lord  ^^  ^  ^^^^  case,  the  information  set  forth  a  special  comnus- 

Thanet  and  sion  to  several  of  the  judges  and  others  for  the  trial  of  Arthur 
B.  R^'rrin.  O'Connor  and  others  for  high  treason  at  Maidstone,  &c.; 
39  Geo.  3-  MS.  and  thatpsnding  the  sessions,  after  the  acquittalof  O'Connor, 

and  before  any  order  or  direction  had  been  made  by  the  court 

for 
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for  his  discharge,  the  Defendants  in  open  court,  &c.  made  a  Ch.  VIII.  $  3. 
great  riot,  and  riotously  attempted  to  rescue  him  out  of  the  /«  thecourtt^ 
custody  of  the  sheriff  of  Kent,  to  whose  custody  he  had  been  ' 

assigned  by  the  said  justices  and  commissioners ;  and  the  bet- 
ter to  effect  such  rescue  and  escape  did  at  the  said  sessions, 
in  open  court,  and  in  the  presence  of  the  said  justices  and 
commissioners,  riotously,  &c.  make  an  assault  on  one  J*  R. 
and  did  then  and  there  beat^  bruise^  xvound^  and  ill-treat  the 
said  J«  R«,  and  thereby  impede  and  obstruct  the  said  justices, 
&c.  This  was  the  substance  of  the  three  first  counts.  The 
fourth  count,after  stating  the  holding  of  the  said  session  before 
the  justices  andcommissioners,barelychargedthatthe  Defend- 
ants imlawfully  and  maliciously  intending  to  break  the  peace, 
and  hinder  the  due  and  peaceable  holding  of  the  said  sessions, 
did  with  divers  others  in  open  court  at  and  during  the  conti- 
nuance of  the  said  session,  and  in  the  presence  of  the  said  jus- 
tices and  commissioners,  on  &c.  at  &c*  riotously  &c*  assemble 
together  to  break  the  peace  and  hinder  the  due  and  peaceable 
holding  of  the  said  sessions,  and  being  so  assembled  did  then 
and  there  with  force  and  arms  at  the  said  sessions,  in  open 
court  and  in  the  presence  aforesaid  riotously,  &c.  make  a 
great  riot  and  disturbance,  &c.  and  thereby  for  a  long  time 
interrupt  and  obstruct  the  said  justices,  &c«  in  the  lawful 
and  peaceable  hqlding  of  the  said  session,  to  the  hindrance  of 
public  justice.  The  5th  count  was  still  more  general*  Two 
of  the  Defendants  were  found  guilty  generally;  and  when 
they  were  brought  up  to  receive  judgment.  Lord  Kenyon 
intimated  considerable  doubt,  whether  the  court  were  not 
bound  to  pass  the  judgment  of  amputation,  &c.  for  the 
offence  so  laid  in  the  three  first  counts;  and  the  matter  stood 
over  for  consideration.  In  the  mean  time  the  difficulty  was 
avoided  in  the  present  instance  by  the  gracious  interposition 
of  the  crown,  as  appears  by  the  entry  on  the  roll;  stating  m 
substance,  that  before  judgment  was  pronounced  the  Attor^ 
ney  General  said,  that  he  had  received  his  Majesty's  royal 
commands  and  warrant  concerning  the  prisoners,  and  the 
aforesaid  misdemeanor,  &c.  under  the  sign  manual;  .wherein 
'  after  reciting  that  such  an  information  had  been  exhibited 
against  the  Defendants,  on  which  they  had  been  found  guilty, 
his  Majesty  thought  fit  to  discharge  them  from  such  parts  of 

3  G  the 
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Ch.  VIII.  $  3.  the  said  information  on  which  any  doubt  had  arisen  or  might 
In  thecemrts  of  arise  whether  tlie  judgment  thereon  were  discretionary  in  the 
We*tfniMter,iirc.  ^^^^^  j^^  authorised  the  Attorney  General  to  enter  a  noli 

prosequi  as  to  such  parts,  and  to  pray  judgment  only  on  such 
charges  as  left  the  punishment  in  the  discretion  of  the  court. 
Accordingly  a  noh  prosequi  was  entered  on  the  three  first 
counts;  and  on  the  4th  and  5th  the  court  gave  judgment, 
that  Lord  Thanet  should  pay  a  fine  of  1000/.  and  be  impri- 
soned in  the  Tower  for  a  year^  and  give  security  for  seven 
years,  himself  in  10,000/.  and  two  sureties  in  SOOOL  each; 
and  that  Mr.  Ferguson  should  pay  a  fine  of  100/.,  be  impri- 
soned for  a  year,  and  find  surety  for  seven  years,  himself  in 
3O0L  and  two  sureties  in  25  OL  each* 
Cro.  Ellz.  405.  It  is  also  said,  that  in  order  to  warrant  the  higher  judg- 
Cro.  Car.  374.    ment  the  offence  must  be  chareed  to  have  been  committed 

Can 's  case,        .  r    i      •       • 

Owen,  120.        m  the  presence  of  the  king  or  of  the  justices* 
Vide  authoritiei      But  the  rescue  of  a  prisoner  in  or  before  any  of  the  said 
muxiu^        *"  courts,,  committed  by  any  of  the  said  justices,  is  a  great 

misprision,  for  which  the  party  and  the  prisoner  assenting  to 
it  shall  have  the  higher  judgment,  excepting  the  loss  of  his 
hand,  where  no  stroke  or  blow  is  given. 

)  4.  By  Stat.  5  &  6  Ed.  6.  c.  4.  s.  2.  ^^  If  any  person  or  per- 

In  churches  and  u  ^Qug  g^all  smite  or  lay  violent  hands  upon  any  other,  ei- 

5&6£d.6.c.4. ^^  ther  in  any  church  or  church-yard^  that  then  ipso  facto 

^  every  person  so  offending  shall  be  deemed  excommuni- 
*'  cate."  And  by  s.  3.  ^^  if  any  person  shall  maliciously 
^  strike  any  person  with  any  weapon  in  any  church  or 
^  churclv-yard;  or  shall  draw  any  weapon  in  any  church  or 
^  church-yard  to  the  intent  to  strike  another  with  the  same 
^  weapon;  every  person  so  offending  and  thereof  being  con- 
^  victed  by  verdict,  or  by  his  own  confession,  or  by  two 
^  lawful  witnesses,  before  the  justices  of  assize^of  oyer  and 
^  terminer,  or  justices  of  peace  in  their  sessions,  by  force  of 
^  this  act,  shall  be  adjudged  by  the  same  justices  before 
^  whom  such  person  shall  be  convicted  to  have  one  of  his 
^  ears  cut  off;  or  if  be  have  no  ears,  then  he  shall  be  marked 
^'  and  burned  in  the  cheek  with  a  hot  iron,  having  the  letter 
^  F  therein,  as  a  fray-maker  and  fighter,  and  further  he 

1  Burr.  S43.      ^  shall  stand  ipso  facto  excomnmnicated."    This  last  part 

of 
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« 
of  the  punishment  prescribed  is  no  part  of  the  judgment  to  Ch.  VIII.  ;  4w 

be  pronounced  by  the  common  law  courts:  but  follows  upon  ^'^f^^^^^ 

the  judgment  being  transmitted  to  the  ecclesiastical  court, i L 

on  a  proceeding  instituted  thereon* 

The  indictment  must  allecre  that  the  weapon  was  drawn  PerchalPs  case, 
with  intent  to  strike,  &c.;  barely  charging  that  one  drew  his  cro^EUz.  465. 
dagger  against  another  is  not  sufficient  to  bring  the  case  2  Hale,  irl. 
within  the  statute. 

Of  Assaults  with  Intent  to  murder ,  &fc. 

In  the  earliest  ages  of  our  law  it  seems  to  have  been  con*        •$  5. 
sidered  that  the  bare  attempt  to  commit  murder  was  felony :  ^**^^*  ^'^^,  ^^' 

1*1  Till  1        .«    1  \^  tenttomuraer, 

but  that  idea  was  soon  exploded;  though  still  the  attempt  is  e^c 
punishable  as  a  high  misdemeanor  at  common  law.    In  the  staundf.  17. 

*  ^  .  ,  Bacon  s  case, 

16  Car.  2.  Mr.  Bacon  was  indicted  and  convicted  for  lying  i  Lev.  146. 

in  wait  to  kill  Sir  Harbottle  Grimstone,  master  of  the  rolls,  ]  ^J^*  ??^-  ^^^ 

_         _  1   .        .  ,         /.    :  4  Blac.Com.196. 

and  was  sentenced  to  nne  and  imprisonment,  and  to  tind 

surety  for  his  good  behaviour  for  life,  and  to  acknowledge 

his  offence  at  the  bar  of  the  court  of  Chancery.    If  in  the 

attempt  to  kill  the  party  he  be  actually  maimed  under  the 

circumstances  described  in  the  Coventry  act  before  men-^'^**l>®^*^ 

tioned^  the  oiFender  is  guilty  of  a  capit^  offence,  although  *^  *P    » P* 

the  intent,  as  in  Coke  and  Woodbum's  case,  was  to  murder 

and  not  to  maim.    But  where  Mitton  was  charged  in  an  Mitten's  case, 

indictment  for  an  assaultwith  intent  to  murder  Mr.Crespigny ;  J^^^^^*^ "^w^^V 

and  it  appeared  in  evidence  that  the  Defendant,  a  soldier,  minster,  Octo- 

in  marching  in  file  along.the  Strand,  had  wantonly  josded ^^  k^'<J^'' 

the  prosecutor  off  the  pavement,  who  thereupon  struck  him  c.  J.  MS. 

with  a  small  stick  which  he  had  in  his  hand^  on  which  the 

Defendant  lowering  his  musquet,  had  aimed  a  blow  at  the 

prosecutor  with  his  bayonet  fixed  thereon,  and  thrust  him 

under  the  ear:  Lord  Kenyon  C.  J.  being  of  opinion  that  if 

death  had  ensued,  it  would  only  have  been  manslaughter, 

directed  the  jury  to  acquit  the  Defendant  upon  the  first  count 

of  the  indictment,  charging  the  assault  to  be  with  intent  to 

murder.    On  the  other  hand  where  upon  an  indictment  for  Hannwood'» 

an  assault  with  intent  to  commit  a  rape,  the  prosecutrix  ^*^*^^*^gg®*' 

proved  a  rape  actually  committed,  Bidler  J.  directed   an  1787,  cor.  Bui- 

acquittal,  as  the  misdemeanor  was  merged  in  the  felony.       ^^  J"  ^^' 

But 
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Ch.  vni.  $  6.      But  the  statute  under  which  prosecutions  of  this  sort  are 
; '$  6.         most  frequently  carried  on  is  the  stat*   9  Geo.  1.   c.  22* 
Shooting  at  an-  (commonly  called  the  Black  Act),  which  enacts  that  ^^  If 
9  0.1.  c.  23.       *^  ^^y  person  or  persons  shall  wilfully  and  maliciously  shoot 
s*1.  ^^  at  any  person  in  any  dwelling-house  or  other  place;  or 

fy 31  cTi^c^^  "  *^^*^  forcibly  rescue  any  person  being  lawfully  in  custody 

^^  of  any  officer  or  other  person  for  such  offence ;  or  if  any 

"  person  or  persons  shall  by  gift  or  promise  of  money  or 

"  other  reward  procure  any  subject  to  join  him  or  them 

<^  in  any  such  unlawful  act;  every  person  so  offending,  being 

"  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 

"  felony,  and  suffer  death  without  benefit  of  clergy."  (a) 

2  MS.  Slim.  352.      In  the  construction  of  this  branch  of  the  act  it  has  been 

Rex  V.  Arnold,  holden  that  the  offence  imder  consideration  has  no  relation 

ston/s  St  Tn    to  the  preceding  part  of  the  clause,  confining  the  description 

390.  313.  of  the  offenders  therein  mentioned  to  "  persons  armed,  &c, 

and  having  their  faces  blacked  or  being  otherwise  disguised." 
And  Arnold  was  convicted  thereon  for  shooting  at  Lord 
Onslow,  though  he  had  not  his  face  blacked  nor  was  other- 
wise disguised  at  the  time;  and  this  was  approved  of  by  all 
the  judges. 
Malice.  Malice  is  an  essential  ingredient  in  this  offence;  and  in 

&^ra  ^Gasti?'^  order  to  bring  the  case  within  the  statute,  it  must  be  such  a 
neaux's  case,     shooting  at  another,  as  if  death  had  ensued  the  homicide 

^  ^d'^^s  ^^t*  ^^^^  ^^^^  ^^^'^  murder.  It  follows  that  neither  an  acci- 
Rec.  Seas.  Pap.  dental  shooting,  which  is  neither  wilful  nor  malicious,  nor 
p.  738. 74a  a  shooting  in  the  intemperance  of  passion,  upon  such  a  pro- 
Vide  Harris's  vocation  as  would  in  law  reduce  the  homicide  to  manslaugh- 
casctit  Arrest.  ^^^  ^^  within  the  meaning  of  the  statute. 

Shooting  at.  Thoueh  it  be  not  necessary  that  any  evil  consequence 

4Blac.Com.207.   <       ,,  ^  -.u      a     *•       \.  ^  i.        •  i_  i_ 

should  ensue,  yet  the  shootmg  at  must  be  with  a  gun  or  other 

instrument,  so  loaded  as  to  create  danger  to  the  party  aimed 

at,  the  probable  consequence  of  which  would  be  to  kill  or 

Empson's  case,  maim  him;  and  it  must  be  levelled  at  him.    And  therefi>re 

O  B  1781 

cor. Adair  Seijt.  where  Cooke  a  landlord  had  distrained  for  rent,  and  put  a 

Recorder, Sess.  man  in  possession;  and  coming  in  the  night  to  see  the  man^ 

APP-  ^^  prisoner  his  tenant  attacked  him  and  wounded  him  with 

{a)  See  also  the  clauses  touching  the  surrender  of  such  ofTenderSy  o& 
proclamation  for  that  purpose^  tit  Larceny ,  (Deer.) 

a  sword 
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a  sword  in  revenge  for  the  distress;  and  Cooke  making  his  Ch.  VIII.  $  6. 
escape  in  the  dark  by  a  different  way  from  what  he  had  Shooting  at  an- 
entered  the  premises,  the  prisoner  finding  he  was  gone,  and         ^ 
not  knowing  where,  fired  a  gun  towards  the  place  where 
Cooke  had  entered,  which  was  in  a  different  direction  from 
the  way  he  was  then  going;    the  court  directed   an   ac- 
quittal* 

This  statute  at  once  creating  a  new  felony  and  making  it         $  7« 
capital,  it  must  be  so  with  all  its  consequences,  and  there-  ^'^^fpais,  ac- 

4.  .  1         r  %  1  1  compiices,  ana 

fore  the  rule  or  law  attaches,  that  every  person  present,  accfwarw. 
aiding  and  assisting,  must  be  a  principal  in  the  second  degree*  2  MS.  Sum.  518. 
John  Granger  and  six  other  coal-heavers  were  indicted  upon  Holt's  MS.  32. 
this  statute,  for  that  tliey  with  certain  guns  loaded,  &c.  Granger's  case, 
feloniously  did  wilfully  and  maliciously  shoot  at  one  John  heavers' casej' 
Green,  he  then  being  in  his  dwelling-house,  &c.     Four  of  O-  S-  ^768, 
the  prisoners  fired  at  Green  through  the  windows  of  his  porker,  Gould, 
house :  the  other  three  were  present  when  their  compa-  *"d  Aston  Js. 
liions  fired,  but  used  no  fire-arms  themselves.    But  all  were  e<ut!^l* vol.  76.) 
assembled  in  a  tumultuous  manner  before  Green's  house, 
which  they  attacked;  he  having  rendered  himself  obnoxious 
to  them  by  being  concerned  in  carrying  into  execution  an 
act  of  parliament  for  the  regulation  of  the  wages  of  coal- 
heavers.     They  were  all   found  guilty  and  executed;  the  Per  Gould  J. 
judges  being  of  opinion,  upon  reference  to  them,  that  the  2*^*c^"^^^^  ^* 
above  mentioned  rule  of  law  attached  upon  this  case ;  that  Sum.  222. 
the  offence  was  joint  and  several;  and  that  one  indictment 
was  sufficient  against  all. 

Gibson  and  two  others  were  indicted  on  the  statute,  for  Rex  v.  Gibson, 
that  they  with  a  loaded  pistol,  &c.  did  wilfuUy,  maliciously,  ^"J^^g°  JJ^^^. 
and  feloniously  shoot  at  John  Hardwood,  &c.    Gibson  was  ston  Lent  Ass. 

1  Tfi  ^    tut  ^ 

found  guilty,  and  the  other  two  acquitted.    It  was  objected  Jould  and  Bul- 
that  three  could  not  be  guilty  of  the  same  act  of  shooting,  lerjs.  2  MS. 
and  that  the  indictment  charging  the  act  to  have  been  done  Leach  397  last 
by  three,  one  only  could  not  be  convicted.    The  judges  did  edit  S.  C. 
not  determine  this  case,  the  prisoner  having  been  convicted 
of  another  capital  offence  at  the  same  time.  But  at  the  con- 
ference upon  it  in  Easter  term  1785,  Gould  J.  mentioned 
the  above  case  of  the  coal-heavers  as  in  point:  and  Eyre  B. 
said  that  several  might  be  guilty  of  the  same  act  of  shoot- 
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ing,  as  if  a  string  were  tied  to  the  trigger  and  diey  all 
pulled  it* 

Fimdly  in  Wdls'  case  the  indictment  charged  that  the 
prisoner  and  divers  others  unknown  did  with  a  loaded  gun^ 
Sec.  unlawfuliy)  wilfully,  maliciously,  and  feloniously  shoot 
at  one  James  Paxton«     And  the  second  count  charged  that 
a  person  unknown  wilfully,  &c»  shot  at  J.  P.  and  that  the 
prisoner  unlawfully,  wilfully,  maliciously,  and  feloniously, 
was  present,  aiding,  and  abetting  the  aforesaid  person,  &€• 
and  concluded  that  so  the  prisoner,  the  felony  last  above 
mentioned,  in  manner  and  form  last  aforesaid,  unlawfully, 
&c.  did  do  and  commit,  and  each  of  them  did  do  and  com- 
mit, &c.     It  appeared  that  a  centre-bit,  an  iron  crow,  a 
dark  lantern,  and  a  brace  of  pistols  having  been  found  hid 
in  Mr.  M^UUock's  cart-house  at  Charlton  in  Kent,  Paxton 
with  some  others  armed  had  been  set  to  watch  there.    On 
the  same  night  the  prisoner  and  several  others  came  to  the 
spot,  and  being  challenged  to  stop  by  those  who  were  set 
to  watch,  a  conflict  ensued,  in  the  course  of  which  several 
shots  were  fired,  one  of  which  was  levelled  at  Paxton  by 
one  of  the  gang,, though  probably  not  by  the  prisoner  him- 
self, as  he  was  seen  coming  over  a  fence  near  Pazton  at  the 
same  time.    The  marks  of  bullets  were  afterwards  seen  in 
the  boards  of  an  adjoining  outhouse,  in  the   direction   in 
which  the  gun  was  fired  at  Paxton.    Mr.  Justice  Ashhurst, 
before  whom  the  prisoner  was  tried,  told  the  jury  that  if 
they  were  of  opinion  that  the  prisoner  and  the  other  men 
were  in  a  confederacy  together  to  make  an  attack  upon  Mr. 
M^Ullock's  house,  and  can^e  armed  with  an  intention  to 
oppose  all  resistance;  and  that  in  the  prosecution  of  that 
purpose  the  prisoner  or  am/ of  his  associates  shot  at  the  prose- 
cutor, then  they  should  find  the  prisoner  guilty;  if  not, 
they  should  acquit  him.  The  jury  having  found  him  guilty; 
upon  reference  to  the  judges,  they  were  all  of  opinion  that 
the  direction  was  right  and  the  conviction  proper:  and  that 
the  coal-heavers'  case  was  good  law. 

§  8.  The  indictment  must  pursue  the  words  of  the  act,  and 

eoidence.  charge  the  offence  to  have  been  done  "  wilfully  and  maU^ 

Rex  V.  Davies,  *t  ciafUshj^^  as  well  as  feloTuouslu.  In  Davies'  case,  it  was  laid 

Hereford  Sum.  if  J  u  i 

Ass.  1788,  and  tO 

brforc  aU  the  judges  in  Hil.  T.  1789.  MS.  BuUer  J.  and  MS.  Jud.  2  Leach,  &5^. 
last  edit.  S*  C. 


Easter  Tenn 
1786. 
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(Withfehmous^  moEciouSj  or  unknvjul  Intent^  &fc«)« 

to   be   done  ^^  unlawfully,   maliciously,  and   feloniously,"  Ch.  VIII.  $  8. 
omitting  wilfully;  and  held  ill  by  a  majority  of  the  judges;  Shooting  at  an- 

who  j:onsidered  the  words  **  wilfully  and  maliciously"  as  in ' 

part  descriptive  of  the  offence  created  by  the  statute;  and 
that  they  were  bound  by  former  precedents  (a)  in  analogous  (a)  n.  Cro.EUz. 
cases,  however  the  sense  and  legal  import  of  the  words  might  ^^^'  ^®***  ^• 
be  the  same. 

The  statute  says  ^^  if  any  person  shall  shoot  at  any  person  Duroure's  case^ 
in  any  dwelling^hofnte  or  other  placed    Count  Duroure  was  -^j^  ^or^Ho^' 
indicted  on  the  act  for  shooting  at  H.  Sandon  in  the  dwell-  tham  B.  Sees. 
ing-*house  of  James  Brewer  and  John  Sandy;  and  it  appeared  ^  L*each  390 
that  the  names  of  the  owners  were  John  Brewer  and  James  s.  C. 
Sandy.     This  was  ruled  to  be  a  £aital  variance;   for  though 
it  was  said  not  to  be  necessary  to  state  the  fact  to  have  hap- 
pened in  any  person's  house,  the  words  of  the  act  being 
**  in  any  dwelling-house  or  other  place;"  yet  such  a  fact 
having  been  averred,  it  must  be  proved  as  laid.    However  r«^  Pye'scase, 
the  same  sort  of  averment  has  since  been  ruled  not  to  be  case  th-Lfl^coit 
immaterial  in  prosecutions  for  robbery,  clergy  being  ousted  ^nd  Robbery. 
in  all  cases.    And  in  Harris'  case,  on  an  indictment  on  this  g^^  r^Harns 
act,  an  objection,   that   the   prisoner   having  fired  at  the  Salop  Sp.  Ass. 
party  within  his  own  house,  was  not  within  the  meaning  <>f ^^dsbeforetS 

the  act,  was  over-ruled.  the  judges.  MS. 

Jud. 

It  is  also  enacted  by  the  same  statute  (s.  14.)  that  the         ^  9« 
offences  therein  described  may  be  **  tried  and  determined  TriaL 
"  in  any  county  in  England,  in  such  manner  and  form  as  g  y^'   '  ^    '. 
^^  if  the  fact  had  been  therein  committed."  But  no  attainder 
thereon  shall  work  corruption  of  blood,  loss  of  dower^  or 
forfeiture.  This  option  has  been  ruled  to  extend  to  ^private  Rex  y.  Morti«» 
prosecutors:  but  it  behoves  all  such  to  recollect  that  Ai« ?D!i.^ilfV^^ 
rigiht  is  not  to  be  exercised  for  the  purposes  of  injustice  and 
oppression,  the  words  oftheactbeingyj^r  fA^fcrt^r  and  more 
impartial  Irialj  6? c. 

Assault  with  intent  to  rob* 

Another  offence  falling  within  the  present  class  is  that  of       ^  lo. 
assaulting  another  with  intent  to  rob  him,  which  at  common  Auault  with  m^ 
law  was  only  punishable  as  a  misdemeanor;  though  by  some  ^^,^  ^  t 

it 
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(WtthfeloniouSy  malicious^  or  unlawful  Intent^  £5?r.). 

Ch.  VIII.  $  10.  it  had  been  considered  as  felony,  upon  the  mistaken  maxim 
With  intent  to  that  voluntas  reputabatur  pro  facto*     But  now  by  the  stat. 
7  Geo.  2«  c.  21.  for  the  more  efFectually  preventing,  such 


7  Geo.  2.  c.  21.  endeavours  it  is  enacted^  *'  That  if  any  person  or  persons 

**  shall,  with  any  offensive  (a)  weapon  or  instrument,  un- 
**  lawfully  and  maliciously  assault  $  or  shaU,  by  menaces,  or 
*'in  or  by  any  forcible  or  violent  manner,   demand  any 
♦'  money,  goods,  or  chattels,  of  or  from  any  other  perscm 
'<  or  persons ;  with  a  felonious  intent  to  rob  or  commit  rob- 
"  bery  upon  such  person  or  persons;  that  then  and  in  every 
**such    case,  all  and  every   such  person   and  persons   so 
"  offending,  being  thereof  lawfully  convicted,  shall  be  ad- 
*^  judged  g^lty  of  felony,  and  be  liable  to  be  transported, 
<*as  in  cases  of  felony.     And  the  courts  by  and  before 
^^  whom  he,  she,  or  they  shall  be  tried  and  convicted  shall 
**  have  power  of  transporting  such  offenders  for  seven  years, 
^  upon  the  like  terms  and  conditions,  and  by  the  same  ways 
*^and  means,  and  in  like  manner  as  other  felons  may  be 
*'  transported  to  any  of  the  colonies  in  America  by  any  law 
"  now  in  being." 

By  s.  2.  "  If  any  such  offender  break  gaol,  or  escape  be- 
"  fore  such  transportation,  or  shall  return  into  any  part  of 
"  Great  Britain  or  Ireland  before  the  expiration  of  the  said 
"  seven  years,  &c.  contrary  to  the  intent  and  meaning  of  the 
"act;  every  person  so  breaking  gaol,  escaping,  or  returning, 
**  &c.  being  thereof  lawfully  convicted,  shall  suffer  death  as 
"  felons  without  benefit  of  clergy." 

$  11.  As  to  what  shall  be  considered  as  a  sufficient  demand  of 

What  is  a  Dc-  money,  &c.  and*  how  far  that  is  necessary:    Peter  Parfait 

f<ir  ne4x*s(aj^  ^^  indicted  on  this  statute  for  assaulting  Thomas  Wheston 

Parfait's  case,  on    the   highway   with   a  pistol,    with  intent  to  rob  him. 

174a  Serit    '  Upon  evidence  it  appeared  that  the  Defendant  did  not  make 

Foreter's  MS.  any  demand,  or  motion  or  offer  to  demand  the  prosecutor's 

e^t^23.)  S  C  "^^^^y*^^^  only  held  a  pistol  in  his  hand  towards  the  pro- 
secutor, who  was  a  coachman  and  on  his  box,  and  bid  him 
stop.  By  Lord  C.  J.  Willes;  a  man  who  is  dumb  may  make 

a  demand  of  money,  as  if  he  stop  a  person  on  the  highway 

• 

(a)  As  to  what  shall  be  considered  as  an  offensive  weapon^  v/de  tit.  Of- 
ftncu  relating  to  the  Custonu  and  Excite, 

with 
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(Withfehniousj  maUcious^  or  tmknvjiil  ifitent^  Csfc). 

with  a  pistol,  and  put  his  hat  or  hand  into  the  carriage,  or  the  Cb.  VIII.  $  11. 
like:  but  in  this  case  as  the  prisoner  only  held  a  pistol  at  the  With  intent torob. 
coachman,  but  said  nothing  to  him  but  "  stop;"  that  was  no  — — — 
demand  of  his  money  as  the  act  requires,  and  therefore  it 
was  not  within  the  act:  and  Chappel  J*  according,  the  pri- 
soner was  acquitted  by  the  direction  of  the  court,  withoul 
entering  into  his  defence* 

I  cannot  forbear  observing  upon  the  note  of  the  above 
case,  (the  acciuacy  of  which  I  much  doubt,)  that  it  may 
seem  to  countenaace  an  opinion  that  it  was  not  barely  suffi- 
cient in  order  to  bring  an  oflfender  within  the  act  that  he 
should  m^ke  an  assault  upon  another  with  a  felonious  intent 
to  rob  him,  but  that  he  should  also  make  a  demand  of  his 
money.  Sec*  though  it  was  admitted  that  such  demand  need 
not  be  by  words,  but  might  be  collected  from  the  acts  of  the 
party*  Now  the  words  of  the  act  are  in  the  disjunctive, 
that  if  any  person  with  any  ofiFensive  weapon,  &c*  shall 
assault,  or  shall  by  menace  in  or  by  any  forcible  or  violent 
manner  demand  any  money,  &c«  of  or  from  any  other  per- 
son, with  a  felonious  intent  to  robj  £sPc.  ,Upon  this  I  conceive 
the  jury  are  to  decide  with  what  intent  the  assault  or  dem^d 
was  made;  and  if  they  find  that  the  Defendant  assaulted  the 
prosecutor  with  a  felonious  intent  to  rob  him,  it  brings  the 
case  expressly  within  the  words  as  well  as  spirit  of  the  act* 
But  even  if  it  were  otherwise,  yet,  with  great  deference 
to  the  opinion  supposed  to  have  been  delivered  in  the  above 
case,  the  fact  of  stopping  another  on  the  highway  by  pre- 
senting a  pistol  at  his  breast  is,  if  unexplained  by  other  cir- 
cumstances, sufficient  evidence  of  a  demand  of  money  to  be 
left. to  the  jury:  the  unfortunate  sufferer  understands  the 
language  but  too  well:  and  why  must  courts  of  justice  be 
supposed  ignorant  of  that  which  common  experience  makes  Post  418. 
notorious  to  all  men.  There  is  however  another  case  in 
print,  which,  when  the  circumstances  of  it  and  the  true  point 
in  judgment  are  considered,  will  perhaps  serve  to  explain  the 
former  one*  William  Thomas  was  indicted  on  this  statute  Rex  v.  Thomas, 
before  Mr*  J*  Ashhurst^  for  maliciously  and  feloniously  as-  ^"  ^'J^l  ^^ 
saulting  one  John  Lowe  on  the  highway  with  a  pistol,  with  Sess.  Pap.  p.974. 
a  felonious  intent  to  rob  him.  It  appeared  that  as  the  pro-  ^P\  ^^*j^^^« 
s^cutor  was  travelling  in  a  chaise  in  the  evening,  the  prisoner 

3  9  after 
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(With  febniow^  maUdom^  or  unlawjul  JbUefU^  &Pc.)« 

Ch.  VIII.  $  11.  after  following  it  some  time  presented  a  pistol  at  die  post- 
With  intent  toroi.  boy  and  bid  him  stop,  making  use  at  the  same  time  of  many 

violent  oaths,  but  not  making  any  demand  of  money*  The 
carriage  was  immediately  stopped,  and  the  prisoner  turned 
towards  it,  but  perceiving  that  he  was  pursued,  he  immedi" 
ately  rode  away  without  doing  or  saying  any  thing  to  Mr. 
Lowe  who  was  in  the  chaise,  and  he  was  soon  after  taken. 
Upon  this  indictment  the  court  directed  the  jury  that  the 
evidence  was  not  sufficient;  for  the  charge  was  not  for  an 
assault  with  intent  to  rob  the  postillion,  but  for  aa  assault  oa 
Mr.  Lowe  with  intent  to  rob  him;  of  which  there  was  no 
evidence:  he  was  therefore  acquitted:  and  at  the,  same  ses* 
sions  was  tried  upon  another  indictment  for  an  assauh  at 
Sess.  Pap.  ]g^  Bring  the  post-boy  with  intent  to  rob  him.  But  the  same 
the  Dep.  Rec.    evidence  being  g^ven,  the  court  observed  that  it  was  veiy 

dear  that  the  prisoner  did  not  mean  to  rob  the  post-bay;  Cor 

when  he  presented  the  pistol  to  him  and  bid  him  stop,  lie 

made  no  demand  on  him,  but  went  up  to  the  person  in  the 

TheaMaultnuutchsaae.    The  true  point  therefore  which  is  to  be  collected 

person  ihtnydedto^^  these  cascs  is,  that  it  must  appear  that  the  assault  was 

be  robbed.  made  upon  the  person  against  whom  the  felonious  intent  is 

directed;  which  periiaps  may  be  agreeable  to  the  strict  con- 
struction of  the  statute,  which  has  the  word  of  reference 
such*  The  truth  of  the  case  to  be  collected  from  the  circum- 
stances appears  to  have  been,  that  the  actual  assault  was  upon 
the  post-boy,  but  the  intent  was  to  rob  the  person  in  the 
carriage ;  for  as  soon  as  the  post-boy  stopped,  the  prisoner 
turned  from  him  towards  the  chaise.  It  does  not  appear 
whether  he  afterwards  advanced  towards  Mr.  Lowe  in  such 
a  manner  as  to  amount  to  an  implied  assault  upon  his  person: 
it  may  rather  be  collected  that  he  was  interrupted  before  he 
had  time  to  advance.  These  observations  may  serve  to  ex- 
Ante,  416.         plain  the  opinion  ^ren  in  Parfait's  ca^e,  where  it  may  be 

remembered  that  die  prosecutor  was  a  coachman^  and  the 
charge  was  for  assaulting  with  intent  to  rob  him.    But  other 
cases  which  occurred  soon  after  the  last  have  put  the  con- 
Rex  V.  Trusty    struction  of  the  act  in  this  respect  out  of  doubt.    Trusty  and 
O  ^"hjirir83  ^^o''^^^  were  indicted  for  a  felonious  assault  on  John  Halae, 
Sess.  Pap.  7%s,  with  a  certain  offensive  weapon  called  a  pistol,  with  a  feloni- 
ous intent  to  rob  him*    On  evidence  it  appeared  that  the 

*  prisoners 
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prisoners  rushed  out  of  the  hedge  on  the  prosecutor,  who  was  Ch.  Vlll.  §  il; 
Ae  driver  of  a  returned  chaise,  as  he  was  passing  along  the  With  intent  to 
road;  and  one  of  them  presenting  a  pistol  to  him  bid  htm ] 


stop,  which  the  boy  did,  but  called  out  for  assistance  to  some 
persons  whom  he  had  met  just  before.  On  this  one  of  the 
prisoners  threatened  to  blow  his  brains  out  if  he  called  out 
any  more;  which  the  prosecutor  nevertheless  continued  to 
do;  and  presently  he  obtained  assistance  and  took  the  men, 
who  had  made  no  demand  of  money.  They  were  convicted 
and  transported.  The  following  cases,  which  turned  on  the 
form  of  die  indictment,  underwent  full  consideration,  and 
serve  ako  to  explain  the  true  nature  of  the  offences  described 
in  the  act. 

The  indictment  in  the  case  of  Jackson  and  Randall  charged        ^  12. 
that  the  prisoners  unlawfully,  maliciously,  and  feloniously  Form  of  indicts 
made  an  assault  on  A.  Gillespie,  and  him  the  said  A.  G.  un*  ^'^^  ^  jackson 
lavrfully  and  maliciously  did  menace,  by  menacing  to  blow  and  Randall, 
his  brains  out,  with  a  felonious  intent  the  monies  of  the  ssdd  ^^'^3 '  ^^J^] 
A*  G.  from  his  person  and  against  his  wiU  feloniously  to  Pap.  477. 
steal,  take,  and  carry  away,  against  the  statute,  &c.     The  u[^*  ^^t .  303^^* 
Recorder  thought  the  indictment  defective ;  for  that  it  was  Indictment  mutt 
necessary  in  the  terms  of  the  act  either  to  charge  that  the''^''*^^*'^^^^^"' 
assault  was  nuule  with  an  offensive  weapon,  or  that  money ,&c.  made  vtith  an  of- 
was  demanded;  (neither  of  which  were  stated  here;)  though-^JJJk^^^^^ 
it  was  not  necessary  to  charge  both.    The  fact  turned  out  rob^  isfc.  or  that 
to  be,  that  the  two  prisoners  and  another  man,  in  the  niirfit,  ^^^^y*^  ^  ^' 
suddenly  laid  hold  of  the  prosecutor  at  the  end  of  Craig  s  i:rc.  with  tuck 
Court,  and  bid  him  not  to  say  a  word  or  they  would  blow  "^'^^ 
his  brains  out;  but  while  one  of  them  was  searching  in  his 
own  pocket,  (probably  for  an  iron  bar,  which  was  soon  after 
let  drop  by  one  of  them,)  but  before  any  demand  actually 
made  or  any  weapon  produced,  the  prosecutor  made  resist- 
ance, and  by  the  help  of  a  watchman  secured  two  of  them, 
and  the  other  who  ran  away  was  afterwards  taken.     After 
conviction,  the  question  was  reserved  for  the  opinion  of  the 
.  Judges,  whether  the  indictment  in  describing  the  manner  in 
which  the  offence  was  committed  must  not  necessarily  state'  ' 

either  that  the  assault  was  made  with  an  offensive  weapon  with 
a  felonious  intent  to  rob,  &c.  or  that  by  menaces^  or,  in  or  by 

a  forcible 
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Ch.  vni.  %l%forct6le  or  violent  manner  a  demand  of  money  ^  £s?c.  was  made 
^'^  'il^'*'  '^  ^'^^"^  ^  y^fow/o2/5  intent^  £5?c.,  the  words  of  the  act  being 
throughout  in  the  disjunctive.   The  opinion  of  the  Ju< 


July  Sess.  ir83,  was  afterwards  delivered,  Aat  the  indictment  was  insufi- 

cicnt  in  not  having  stated  that  the  assault  was  made  with  an 
offensive  weapon,  or  that  any  demand  was  made,  &c. 
Re^T.Reinnant,     So  in  Remnant's  case,  where  he  was  committed  for  that 
^Te"^  \  ^  169  ^^^  force  and  arms  he  made  an  assault  on  the  prosecutor 

with  intent  feloniously  to  steal,  take,  and  cany  away  from 
his  person,  &c.  This  not  being  a  charge  of  any  ofience  witliia 
the  statute,  the  court  bailed  him. 
I'e^ffe'B  cftse,  In  Pegge's  case  the  indictment  charged,  that  the  prisoner 
Derby  Ass.  1 789,  ^Jth  a  certain  offensive  weapon  or  instrument  called  a  stick 
MS.  Biiiler  J.  ii^  ^^d  upon  J.  R.  feloniously  did  make  an  assault,  and  did 
&  MS.  juA  then  and  there  in  a  forcible  and  violent  manner  feloniously 
.fifMtfiWfrtwM*  demand  the  goods,  &c.  of  him  the  said  J.  R.  with  a  feloni- 
only  charge  an  ^^g  Jntent  to  rob  him,  &c.  and  his  goods,  &c.  from  his  pcr- 
be  laid  to  be  un-  SOU  and  against  his  will  feloniously  to  steal,  take,  and  carry 
/«b/«/ fln^ma/i- away,  airainst  the  statute,  &c.    The  fact  was  clearly  proved, 

cious  a*  vjeii  a*,"',",  .  ,  .,i.i..-. 

felonious:  but  that  the  pTisoucr  meetmg  the  prosecutor  m  the  highway  held 
that  it  not  necw-up  a  large  club  to  him  and  bid  him  **  stand  and  deliver;'' 
*afeloniou/de'^^  ^^^  being  resisted  afterwards  ran  away.  The  prisoner  was 
warn/ o/'^oo^  in  found  guilty.  But  the  words  of  the  statute  not  being  pur- 
K/olent  manner,  s^^d  '^^  that  part  of  the  indictment  which  charged  the  prisoner 

with  assaulting  the  prosecutor  with  an  offensive  weapon,  Ac 

indictment,  not  laying  it  to  be  done  unlazvfuiiy  and  maUcioni^ 

Ante,  8.  8.         /y,  which  according  to  a  late  determination  of  Davis^s  case 

on  the  Black  Act  seemed  necessary,  judgment  was  respited 
till  the  opinion  of  the  Judges  could  be  taken,  which  was 
done  in  Trin.  term  1789,  when  the  conviction  was  hdden 
right;    the  act  being  in   the   disjunctive;    and  an  offence 
within  the  statute  being  well  laid  in  the  latter  part  of  the 
indictment,  without  the  words  unlawfully  and  maliciously. 
It  seems  therefore  admitted  in  the  above  case,  that  where 
the  assault  is  the  only  offence  charged  within  the  act,  it  must 
be  laid  to  be  done  unlawfully  and  maliciously  as  well  as  felo- 
niously. 
Monteth's  case.     So  the  intent  to  rob  must  be  alleged;  and  therefore  where 
1795  wr.^Ho'  ^^®  indictment  only  charged  that  the  prisoner  with  force  and 
tham  B.  and      arms,  i.  e.  with  a  certain  offensive  weapon,  &c.  unlawfully, 
^^^  J-  maUciously, 
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maUciously,  and  felcmioiialy  made  an  assault  on  W.  the  pro-  ch.  VIII.  $  12« 
secutor  *^  with  a  felonious  intent  the  goods,  chattels,  and    With  intent  to 
monies  of  the  sud  W.  from  the  person  and  against  the  will  ^ 


•of  the  said  W«  then  and  there  feloniqusly  to  steal,  take,  and  2  Leach,  809. 

cany  away;"  the  court  held  that  this  was  not  a  sufficient p  j3q^^'^2325. 
description  of  the  offence  within  the  statute;  namely,  an  at-  Sam  the  intent 
tempt  to,  rob,  which  always  includes  force  and  violence.  J^L-gJ""* 
Therefore  the  prisoner  was  discharged  from  diis  indictment, 
and  a  new  one  preferred  against  him,  alleging  the  assault  to 
be  ^  with  a  felonious  intent  the  monies  of  the  said  W.  from 
the  person  and  against  the  will  of  the  said  W.  then  and  there 
feloniously  and  violently  to  steal,  take,  and  carry  away,  &c." 
on  which  indictment  he  was  convicted. 

As  to  the  description  of  the  weapon  used,  this  follows  the        $  13* 
same  rule  as  in  the  case  of  homicide.    Shaiwin  was  indicted  ^^^fi**^  C^* 
for  having,  with  force  and  arms,  with  a  certain  offensive  Ante,  p.  341. 
weapon  called  a  wooden  staff,  unlawfully,  maliciously,  and  §^^*"'*|^» 
feloniously  made  an  assault  on  J.  Gough,  with  a  felonious  sth  1785'  cor. 
intent  to  rob  him;  against  the  statute,  &c.    It  appeared  that  ^jijj^'l*  ^^' 
while  Gough  and  one  Jenkinson  were  riding  together  in  the 
highway,  Gough  received  a  violent  blow  from  a  great  stone 
which  was  thrown  by  the  prisoner  from  the  hedge.    Going 
towards  the  spot  from  whence  they  saw  the  prisoner  running 
across  the  field,  and  following  him,  Gough  asked  him  how  he 
could  be  such  a  villain  as  to  throw  the  stone;  on  which  the 
prisoner  threatened  Goug^,  and  ran  to  and  struck  him  violent- 
ly with  a  staff,  till  at  length  he  was  overcome  and  secured. 
The  prisoner's  face  was  blacked,  and  he  denied  his  name ; 
but  on  being  questioned  afterwards  as  to  his  motive,  he  said 
he  was  very  poor,  and  wanted  half-a-guinea  to  pay  his  brewer. 
He  did  not  ask  for  money  or  goods.    After  conviction  the 
question  was  submitted  to  the  Judges,  whether  this  evidence 
were  sufficient  to  maintain  the  charge  in  the  iildictment? 
In  Michaelmas  term  following,  (ten  judges  being  present,)  all 
held  the  conviction  proper:  for  here  the  weapon  laid  in  the 
indictment  and  the  weapon  proved  produce  the  same  sort  of 
mischief,  namely,  by  blows  and  bruises;  and  this  descrip- 
tion would  have  been  sufficient  upon  an  indictment  for 
murder. 

With 


423  Assauhs 

{Witkfdonioica^  nuJicietu^  or  wniamfvl  ihlsn^,  &c.)« 

Ch.  VIII.  $  14      With  respect  to  assaults  upon  revenue  oflkers  in  the  cxe* 
'*^'*A  ««*««*  *»   cution  of  their  duty,  or  on  account  thereof,  the  offence  is  so 
intimately  Uended  with  other  ^^  offences  relating  to  the  cua- 


$  14.        toms  and  excise,"  that  it  will  be  more  conveniebdy  c<ni8i« 

Auaalt*  on  reve^  j^^^  j  ^ j^j.  ^^  j^^^j^ 


mte  officers. 

$  15.  As  to  assaults  on  persons  wrecked.    By  stat*  26  Geo.  fL 

^  ^^'^  ^'  ^^*    "  ^^  ^^y  person  or  persons  shall  beat,  or  wound^ 

26  G.  2.  c.  19.  ^^  with  intent  to  kill  or  destroy,  or  shall  otherwise  wilfully 

!!:  ^\.    ,  ^^  obstruct  the  escape  of  any  person  endeavourine  to  save  hb 

See  further  tit    ,,        ,        ,.^    ^  u  /  •  u-  i     r  u- 

Malicious  Mis-  "  or  her  life  from  such  (viz.  any  ship  or  vessel  of  his  ma- 
chief,  and  Lar-  icjesty's  subjects  or  others,  which  shall  be  in  distress,  or 

^  which  shall  be  wrecked,  lost,  stranded,  or  cast  on  shore, 
^<  in  any  part  of  his  majesty's  dominions)  ship  or  vessel,  or 
^^  the  wreck  thereof;  such  person  or  persons  so  ofiending 
^^  shall  be  deemed  guilty  of  felony,  and  being  lawfully  con- 
^^  victed  thereof  shall  suffer  death  without  benefit  of  clergy.^' 
By  s.  11*  of  the  same  act,  ^^  If  any  sheriff  or  his  deputy, 
**  justice  of  the  peace,  mayor,  or  other  magistrate,  coroner, 
^^  lord  of  a  manor,  commissioner  of  the  land-tax,  chief  or 
^^  petty  constable,  or  other  peace-officer,  or  any  custom-house 
^'  or  excise  ofRcer,  or  other  person  lawfully  authorised,  shall 
^^  be  assaulted  beaten  and  wounded,  for  or  on  account  of  the 
^  exercise  of  his  or  their  duty,  in  or  concerning  the  salvage 
^^  or  preservation  of  any  ship  or  vessel  in  distress,  or  of  any 
">  ship  or  vessel,  goods  or  effects,  stranded,  wrecked,  or  cast 
**  on  shore,  or  lying  under  water,  in  any  of  his  majesty's  do- 
^^  minions;  then  any  person  or  persons  so  assaulting,  beating 
^*  and  wounding,  shall  upon  trial  and  conviction,  by  indict- 
^^  ment  at  the  assizes  or  general  gaol  delivery  or  at  the  quar- 
^^  ter  sessions  for  the  county,  riding,  or  division,  where  such 
^^  offence  shall  be  committed,  be  transported  for  seven  years 
^*  to  some  of  his  majesty's  colonies  in  America;  and  shall 
'^  be  subject  to  such  subsequent  punishment  in  case  of  return 
^^  before  that  time  as  other  persons  under  sentence  of  trans- 
^  portation  are  by  the  law  subjected  unto*" 

$  16.  By  the  stat.  22  &  23  Car.  2*  c*  1 1.  s.  9*  for  the  suppression 

?^T^"^''      of  piracy,  it  is  enacted,  that  "  if  any  mariner  shall  lay  violent 
c.  11.  and  11  &  ^^  hands  on  his  commander,  whereby  to  hinder  him  from 

12  w.  a  c.  7.  «  fifthtinir 

See  more  under 
tit.  Piracy. 


Assaults  42S 

(WiA  fihmousy  makdow^  or  wJawfid  Jhieni^  &c.)t 

^  fightiag  in  defence  of  hia  ship  and  goods  committed  to  Gli.  viii.  §!& 
^  his  trust;   he  shall  suffsr  death  as  a  felon."    I>e  stat.  11  Bjmaraier»,isrc. 

and  12  W.  d«  c.  7.  s«  9.  more  fully  enacts  that  ^  any  per- 

^  son"  guilty  of  that  offence  *^  shall  be  adjudged  to  be  a 
^^  pirate  felon  and  robber,  and  being  convicted  thereof,  ac- 
^  cording  to  the  directions  of  that  act,  shall  sufier  death, 
^  and  loss  of  lands  goods  and  chatteb  as  pirates,"  &c* 

By  Stat.  9  Ann*  c*  15.  s*  8.  for  preventing  quarrels  on        $  IT. 
account  of  gaming,  "  In  case  any  person  or  persons  what-^^^"^^^ 
^  soever  shall  assault  and  beat,  or  challenge  or  provoke  to  e^c. 
^^  fight  any  other  person  or  persons  whatsoever,  upon  ac- 
^  count  of  any  money  won  by  gaming  plaj'ing  or  betting  at 
^  any  of  the  games  aforesaid,  (i.  e.  by  a.  1.  at  cards,  dice, 
^  tables, tennis, bowb,  or  other  game  or  games  whatsoever); 
^^  such  person  or  persons  assaulting,  &c«  or  challenging,  &c« 
it  upon  the  account  aforesaid  shall,  being  thereof  convicted 
(i  upon  an  indictment  or  information,  forfeit  all  his  goods 
^  chatt^k  and  personal  estate  whatsoever,  and  be  imprisoned 
^  IB  the  common  gaol  of  the  county  where  such  conviction 
^  shall  be  had  for  two  years." 

On  an  indictment  against  Randall  and  others  upon  this  Rex  ▼.  Randal 
statute  for  assaulting  the  prosecutor  on  account  of  money  ^gtol  s!^. 
won  at  gaming,  the  latter  proved  that  he  had  been  gaming  Ass.  I78r. 
with  the  Defendants,  and  having  lost  lus  money  to  them,  they 
had  pn^oaed  breaking  up  and  going  away,  but  that  he  ob- 
jected to  it  and  wanted  them  to  play  on,  saying  that  they 
had  won  his  moneys  and  would  give  him  no  opportunity  of 
recovering  it  back;  upon  which  they  had  committed  the 
assauk.  BuUer  }•  was  of  opinion  that  the  game  being  over 
before  the  assault  began,  the  assauk  could  not  be  said  to  have 
arisen  out  of  the  game,  but  from  what  the  prosecutor  had 
said  to  the  Defendants.  And  that  it  was  necessary  in  order 
to  bring  a  case  widiin  the  statute,  that  the  assault  should 
arise  out  of  the  play  and  during  the  time  of  playing:  but 
that  here  the  play  was  over,  and  the  dispute  had  arisen  from 
the  prosecutor's  own  words:  and  therefore  he  directed  the 
jury  to  acquit  them  of  the  charge. 

Bv 
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(With/eloniousy  malicious^  or  unlawful  bitent^  &c»}« 

Ch.  vni.  $  1&      By  St.  6  G.  1.  ^  If  any  person  or  persons  shall  at  any  tine 
With  intend  to     '«  Wilfully  and  maliciously  assault  any  person  or  persons  in  the 

ttwW^%#  w      t9  4'Vtf^kMM  ^ft^M^  A 

L^'  public  streets  or  highwaiys  with  an  intent  to  tear,  spoil,  cut, 

§  18*         ^^  bum,  or  deface,  and  shall  tear,  spoil,  cut,  bum,  or  deface 
Msault  vtth  tn^  u  ^j^^  orarments  or  cloaths  of  such  person  or  persons;  every 

tent  to  tpotl gOT'  "  ,  *^  , 

menu.  ^^  such  ofiender,  being  thereof  lawfully  convicted,  shall  be 

6  G.  1.  c.  33.     u  adjudged  guilty  of  felony  and  liable  to<  the  pains  and  pe- 

^^  nalties  thereof;  and  the  courts  by  and  before  whom  he 
^^  she  or  they  shall  be  tried  shall  have  power  of  transporting 
^^  such  felon  and  felons  for  seven  years,  on  the  like  terms 

heiid^TTj^s.'  ^^  ^^^  conditions  as  are  mentioned  in  this  act  and  Ae  stat. 

porUtion.  "  4  Geo,  1.  c.  11." 

4Bl&c.Coin.245.     This  statute  was  occasioned  by  the  insolence  of  certain 

weavers  and  others,  who  upon  the  introduction  of  some  In- 
dian fashions  prejudicial  to  their  own  manufactures  made  it  a 
practice  to  deface  diem,  either  by  open  outrage,  or  by  pri- 
vily cutting  or  casting  aqua  fortis  in  the  streets  u|)on  such 
as  wore  them. 

Rex  V.  Renwick     The  assault  must  be  made  with  the  intention  described  in 

T^}^^^^^  ^'  ®*the  act:  therefore  where  the  direct  intention  of  the  party 
July  1790,  cor.  i.i.      ^    •  i- 

Buller  J.  MS.  assaulting  was  to  wound  the  wearer,  although  m  so  domg 
MS^^f  d  *"^  ^^  cloaths  must  have  been  and  were  in  fact  cut,  it  is  do 
Leach,  426.  S.C.  offence  within  the  statute.  This  was  ruled  by  a  consider- 
iast  edit  597.  able  majority  of  the  Judges  to  whom  the  matter  was  referred, 
C.  B.  Ejre  and  ^^  Renwick  Wilhams's  case  who  was  convicted  on  this  sta- 
Wilson  J.)         tXLte;  a  case  of  the  most  brutal  maliimity;  where  the  pri- 

If  the  intent  mere  ,  ,  ,         ._  ,  ,    .     ,  -in  ' 

to  nauttd,  though  soner  actuated  by  some  horrible  and  indescribable  motive, 
the  cloathM  mwt  without  the  smaUest  provocatum  or  even  resentment  against 
by  the  manner  qf"^^  unhappy  sufferer,  assaulted  a  lady  of  the  name  of  Porter 
executing  tuch     in  the  Streets  of  London,  and  gave  her  a  violent  blow  ova* 

intent,  the  C(ue ts  ■,      r-         -^i  i  •  i  •  i  «  i    « 

not  within  the  ^^  hip  With  some  sharp  mstrument,  which  cut  through  her 
statute.  cloaths,  making  a  rent  of  two  feet  and  more,  and  wounded 

her  very  severely*    Buller  J«,  who  thought  the  case  came 

within  the  statute,  relied  on  the  authority  of  Coke  and 

Ante,?.  4co^    Woodbum's  case.    He  considered  that  the  intent  of  the 

prisoner  was  to  wound  the  party  by  cutting  through  her 
cloaths;  and  therefore  that  he  must  have  intended  to  cut  her 
cloaths;  and  the  jury,  whose  sole  province  it  was  to  find  the 
intent,  had  expressly  so  found  it.  The  majority  who  thought 

otherwise 
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(With  felonious^  malicious j  or  unlawful  Intent^  Spa). 

otherwise  held  that  in  order  to  bring  a  case  within  the  act,  Ch.  Vlll/  J  18. 
the  primary  intention  of  the  prisoner' must  be  to  tear  or  de-   ^^  »"*'"'  '^ 

face,  &c«  die  cloaths.    The  judgment  however  in  that  case      ,\  IL 

turned  ultimately  upon  a  defect  in  the  form  of  the  indict- 
ment, which  charged,  that  the  prisoner  on  the  18th  January, 
30  Geo.  3.  at  the  parish  of  St.  James,  Sec.  wilfully,  malici- 
ously, and  feloniously  did  make  an  assault  on  A.  P.  with  in- 
tent wilfully  and  maliciously  to  tear,  spoil,  cut  and  deface 
her  garments,  cloaths,  &c.  And  that  the  said  prisoner  on 
the  said  ISth  of  January^  Esfc.  at  the  parish  aforesaid,  &c.  did 
wilfully,  &c.  tear,  &c.  certain  garments,  &c.  of  the  said  A.  P., 
to  wit,  a  silk  gown,  &c.  which  she  then  had  and  wore  on  her 
person,  against  the  form  of  the  statute,  Sec.  AH  the  Judges 
present  agreed  that  the  indictment  was  ill  for  want  of  an  al- 
legation-that  the  cloaths  were  cut  at  the  same  time  that  the 
assault  was  made  with  intent  to  cut  them;  the  words  then  ^<^  Buckler's 
and  there  not  being  added.  It  was  not  enough  to  charge  ^^'  Fiincci 
that  the  cloaths  were  cut  on  the  same  day  that  the  assault  was  Com.  R.  478. 
tnade,  which  was  all  that  the  indictment  assumed  to  do. 

By  Stat.  36  Geo.  3.  c.  9.  "  An  act  to  prevent  obstruc-        }  19. 
**  tions  to  the  free  passage  of  grain  within  the  kingdom.'^  AmouU  v>ith  in- 
"  If  any  person  or  persons  shall  wilfully  and  nialiciously  ,^^ yj.^^  ^,,^-g 
♦*  beat,  wound,  or  use  any  other  violence  to  or  upon  any  <f  grain. 
"  person  or  persons,  with  intent  to  deter  or  hinder  him  or  M^oicious  Mis* 
"  them  from  bu3dng  of  com  or  grain  in  any   market  or  chief.  36  G.  ?. 
**  other  place  within  this  kingdom;  or  unlawfully  beat  or^' 
**  wound  the  driver  of  any  waggon,  cart,  or  other  carriage 
"  or  horse,  loaded  with  wheat,  flour,  meal;  malt,  or  other 
♦*  grain,  with  intent  to  stop  such  wheat,  &c.  every  and  all 
*'  such  person  or  persons  being  thereof  lawfully  convicted 
*^  before  any  two  or  more  justices  of  the   peace   of  the 
^^  county,   &c;  wherein  such  offence  shall  be  committed, 
<<  or  before  the  justices  of  peace  in  open  sessions,  shall  be 
^^  sent  to  the  common  gaol  or  house  of  correction,  there  to 
^<  continue  and  be  kept  to  hard  labour  not  less  than  one  nor 
**  exceeding  three  months.    And  every  person  so  oSending  ^  offence  felony^ 
**  a  second  time,  and  being  thereof  lawfiilly  convicted,  shall  *^  transporta" 
*^  be  adjudged  guilty  of  felony,  and  be  transported  for  seven  j,;^,. 
*'*  years,  in  like  manner  as  oUier  felons  are  directed  ,to  be 

31  "by 
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^ith  felonious^  malicious^  or  unlawful  Intent^  &?r.). 

Ch.  VIII.  <  19.  **  by  law.    And  if  any  such  offender,  so  transported,  shall 

Obstructing  ptu-  it  retum  into  this  kingdom  before  the  expiration  of  the  said 

•age  of  grain.  ^  ^^^^^  ytzn.  he  or  she  shall  suffer  death  as  a  felon,  with- 

♦*  out  benefit  of  clergy."  Saving  the  corruption  of  blood  and 

loss  of  dower. 

U  G.  2.  c.  22.        The    same  provisions  were  before  enacted  by  the  stat. 

1 1  Geo.  2.  c.  22.  still  in  force ;  with  this  addition,  .that  for 
the  first  oflFcncc  the  justices  were  also  directed  to  adjudge 
the  offender  to  be  publicly  whipped  by  the  keeper  of  the 
gaof  or  house  of  correction  in  such  city,  market-town,  or 
sea*port,  in  or  near  which  the  offence  was  committed,  on 
the  first  convenient  market-Klay,  at  the  market-cross  or  place, 
between  the  hours  of  11  and  2.  In  both  the  statutes  there 
is  a  provision,  *^  That  no  person  punished  for  any  offence 
^  by  virtue  thereof  shall  be  punished  for  the  same  offence 
«  by  virtue  of  any  other  law  or  statute.^*  But  by  the 
atat*  36  Geo.  3.  it  is  provided,  ^^  that  nothing  therem  coo^ 
^  tained  shall  be  deemed  to  abridge  or  take  away  any  pro- 
^^  vision  already  made  by  law  or  any  part  thereof,  for  the 
^  suppression  or  punishment  of  any  offence  mentioned  in 
♦*  the  act.** 

6  20.  By  ^^^^  ^^  ^^^*  1*  ^*  ^^  ^*  ^*  *'  ^^  ^7  person  or  per- 

On  matter  vtool'  '^  SOUS  shall  assault  or  abuse  any  master  woolcomber  or 
12'g^  34  **  master  weaver,  or  other  person  concerned  in  any  of  the 
t.  6.  ^  woollen  manufactiures  of  this  kingdom,  whereby  any 'such 

^  master  or  other  person  shall  receive  any  bodily  hurt  for 
*^  not  complying  with,  or  not  conforming,  or  not  submit- 
**  ting  to  any  such  illegal  by-laws,  ordinances,  rules,  or  or- 
^^  ders  aforesaid;*'  (that  is,  as  appears  by  s.  1.  all  ccm- 
tracts,  covenants,  or  agreements,  and  all  by-laws,  ordinan- 
ces, rules,  or  orders,  in  unlawful  clubs  and  societies,  entered 
into  by  persons  brought  up  in,  professing,  using,  or  exer- 
cising the  art  and  mystery  of  a  woolcomber  or  weaver,  or 
journeyman  woolcomber  or  journeyman  weaver  in  this  king- 
dom, for  regulating  the  8£ud  trade  or  mystery,  or  for  re- 
gulating or  settling  the  price  of  goods,  or  for-advancing  their 
wages,  or  for  lessening  their  usual  hours  of  work ;)  *^  every 
^'  person  so  knowingly  and  wilfully  offending  in  the  premises, 
^  being  thereof  lawfully  convicted,   upon  any  indictment 

i«  to 
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(With  felonious^  makcious^  or  tatlatvjul  Intent^  Csfc). 

^  to  be  found  within  twelve  calendar  months  next  after  any  Ch.  VIII.  i  20. 
**  such   offence   committed,   shall   be   adjudged   guilty   of^^»*^^j^''*^- 
^  felony,  and  shall  be  transported  for  seven  years  to  one  of 
*^  the  colonies  or  plantations  in  America,  in  such  manher, 
^^  &c.  and  under  such  psdns  and  penalties  as  felons  in  other 
*^  cases  are  by  law  to  be  transported." 

By  s.  8.  the  like  provisions  are  extended  to  ^  combers  of 
<^  jersey  and  wool,  frame-work  knitters,  and  weavers  or 
^^  makers  of  stockings,  and  to  all  persons  whatsoever  en^ 
^^  ployed  or  concerned  in  any  of  the  said  manufactures,"  &c. 

For  other  offences  of  a  similar  nature,  I  must  refer  to  the 
title  of  Malicious  Mischief,  &c.  staU  33  Geo.  3.  c.  67.  as- 
saults on  seamen,'  keelmen,  caster,  or  ship-carpenter,  with 
intent  to  obstruct  them  in  their  business;  a  misdemeanor  for 
the  first  offence,  felony  and  transportation  for  the  second 
offence. 
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CHAP.  IX. 

FALSE  IMPRISONMENT  AND  KIDNAP 

PING. 


1.  Fake  Imprisonment  at  Common  Law.  -  §  !• 

Arrest  of  Ambassadors,  &c.  declared  iUegal  by  7  Ann- 

c.  12.;  inquirable  before  a  particular  tribunal.       $  2. 

3.  Kidnapping,  or  the  stealing  and  carrying  away  of  any 

Person,  a  great  Misdemeanor  at  Common  Law.  §  3. 

When  done  in  the  Northern  Counties  for  the  sake  of 

Ransom  or  Plunder,  made  Felony  without  Clergy  by 

Stat.  43  Eliz.  c.  13.  ib. 

Sending  the  Party  abroad  only  a  Misdemeanor  at  Com- 

mon  Law,  -  -  "  ^ 

Punishable  by  Habeas  Corpus  Act  with  500/.  Damages, 
to  be  recovered,  and  by  the  Penalties  of  a  Prsemu- 
nire,  and  Incapacity  to  hold  Office,  or  receive  a  Par- 
don  for  iU  ..--/*. 

Masters  of  Ships  wilfully  leaving  Persons  on  Shore  in 
foreign  Countries  shall  suffer  3  months  Imprisonment 
by  Stat.  11  &  12  W.  3,  c.  r.  -  -  $  5- 

False  Imprisonment. 
.  .  -^  TT  THAT  has  been  said  before  respecting  common  assaults 

,  FaUe  imfirison-    W    and  batteries  will  suffice  also  to  excuse  the  brevity  of 
^"*-  this  chapter.    The  subject  of  false  imprisonment  is  amply 

discussed  in  books  treating  of  the  civil  redress  of  the  party 
Bull  Ni.Pri.  22.  injured,  which  are  in  common  use.  In  one  of  these  it  is 
&^iie  6  Bac.  described  to  be  every  restraint  of  a  man's  liberty  under  the 
Abp.  569.  custody  of  another,  either  in  a  gaol,  house,  stocks,  or  in  Ae 

street,  whenever  it  is  done  without  a  proper  authority. 
Whatever  is  a  legal  justification  of  the  imprisonment,  may 
be  given  in  evidence  under  the  general  issue,  upon  an  indict- 
ment;  as  in  the  case  of  an  assault:  and  the  punishment  for 
this  offence  is  as  in  the  case  of  other  misdemeanors. 

There 
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There  is  oHe  species  of  arrest  by  legal  priDcess,  however    Ch.  IX.  $  2. 
regular  in  the  frame  of  it,  which  on  account  of  the  Ya^  ^^^^t  of  ambat- 
interest  of  the  nation  in  the  consequences,  has  been  declared  ' 

to  be  illegal,  and  consequently  the  parties  concerned  are  h^* 

guilty  of  false  imprisonment;  and  that  is  the  arrest  of  ^^  255 
foreign  ambassadors.  The  stat.  7  Ann.  c.  12*  declares,  7  ^on.  c.  12. 
*'  that  all  writs  and  processes  sued  or  prosecuted,  whereby 
"  the  person  of  any  ambassador  or  other  public  minister  of 
*^  any  foreign  prince  or  state,  audiorized  and  received  as 
^^  such  by  her  majesty,  &c.  or  the  domestic  or  domestic 
^^  servant  of  any  such  ambassador  or  other  public  minister, 
•'  may  be  arrested  or  imprisoned,  or  his  or  their  goods  or 
^^  chattels  seized,  &c.  shall  be  null  and  void  to  all  intents 
**  and  purposes."  And  by  s.  4.  "  In  case  any  person  or 
^^  persons  sue  forth  or  prosecute  any  such  writ  or  process, 
^^  such  person  and  persons,  and  all  attomies  and  solicitors, 
*^  prosecuting  and  soliciting  in  such  case,  and  all  officers 
**  executing  any  such  writ  or  process,  being  thereof  con- 
*'  victed  by  the  confession  of  the  party,  or  by  the  oath  of 
^  one  or  more  credible  witnesses,  before  the  Lord  Chan- 
**  cellor,  or  Lord  Keeper  of  the  Great  Seal,  the  chief 
*^  justices  of  B.  R.  and  C.  B.,  or  any  two  of  them,  shall  be 
^  deemed  violators  of  the  laws  of  nations,  and  disturbers  of 
^  the  public  repose ;  and  shall  suffer  such  pains,  penalties, 
^^  and  corporal  punishment  as  the  said  Lord  Chancellor,  &c. 
^^  or  any  two  of  them  shall  judge  fit  to  be  imposed  and  in- 
"  flicted:"  Sect.  5.  provides  **  that  no  merchant  or  other 
**  trader  with'm  the  bankrupt  laws,  who  shall  put  himself 
<^  in  the  service  of  such  ambassador,  &c.  shall  take  any 
^^  benefit  by  the  act. ;  and  that  no  person  shall  be  proceeded 
^^  against  as  having  arrested  the  servant  of  an  ambassador  or 
^  public  minister,  by  virtue  of  this  act,  unless  the  name  of 
**  such  servant  be  first  registered  in  the  office  of  one  of  the 
**  principal  secretaries  of  state,  and  by  him  transmitted  to 
^^  the  sheriffs  of  London  and  Middlesex,  &c.  who  shall 
*^  hang  up  the  same  in  some  public  place  in  their  offices, 
"  whereto  all  persons  may  resort  and  take  copies  thereof 
**  without  fee  or  reward." 

Kidnapping. 

The  most  aggravated  species  of  false  imprisonment  is  the         h  ^* 
stealing  and  carrying  away,  or  secreting  of  any  person,  some-  x  iu™' 47?^' 
times  called  kidnapping,  which  is  an  offence  at  common  Comb.  10. 

law, 
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Ch.  IX.  $  3.   law,  punishable  by  fine,  imprisonment,  and  piDoiy.     Of 

In  the  northern   ^^^  nature  is  the  offeuce  pointed  out  by  the  stat.  43  Eliz. 

counties.       c.  13.  which  reciting  that  many  subjects  dwelling  and  in* 

43  EUz.  c  13.    habiting  within  the  counties  of  Cumberhmd,  NcHthumber- 

land,  Westmoreland,  and  the  bishoprick  of  Duriiam,  had 
been  taken,  some  from  their  houses,  others  in  travelling,  or 
otherwise,  and  carried  out  of  the  same  counties,  or  to  some 
other  place  within  the  same,  as  prisoners,  and  cruelly  treated 
till  they  have  been  redeemed  by  great  ransoms,  &c.  enacts, 
^^  that  whoever  shall  without  good  and  lawful  warrant  and 
'^  authority,  take  any  of  the  queen's  subjects  against  his  or 
^^  their  will,  and  carry  them  out  of  the  same  counties,  at 
^^  to  any  other  place  within  any  of  the  said  counties, 
^^  or  detain,  force,  or  imprison  him  or  them  as  prisoners. 
(«  or  agsunst  his  or  their  wills,  to  ransom  them,  or  to  make 
^<  a  prey  or  spoil  of  his  or  their  person  or  goods,  upon 
"  deadly  feud,  or  otherwise:  or  whoever  shall  be  privy, 
^^  consenting,  aiding,  or  assisting  unto  any  such  taking, 
*•*'  detaining,  or  carrying  away,  or  procure  the  taking,  de- 
^^  tainlng,  or  carrying  away  of  any  such  person  or  persons 
*^  prisoners  as  aforesaid;  and  shall  be  of  any  of  the  said 
^^  offences  indicted  and  lawfully  convicted,  or  shall  stand 
^^  mute,  or  chaUenge  peremptorily  above  20  jurors  before 
^^  the  justices  of  assize,  gaol  delivery,  oyer  suod  terminer, 
<^  or  of  the  peace,  within  any  of  the  said  counties,  at  some  of 
^^  their  general  sessions,  &c.  shall  be  adjudged  felons  and 
^  suffer  death  without  benefit  of  clergy,  and  shall  forfeit  as 
"  in  case  of  felony." 

k  ^^  The  forcible  abduction  or  stealing  and  carrying  away  of 

Kidnapping;  by  ^ny  person  is  greatly  aggravated  by  sending  them  away  from 
sending  to  foreign  xjxtix  own  couutry  iuto  another,  properiy  called  kidnapping; 
4Blac.Com.2l9.^h^uE>^  ^^  punishment  at  commcm  law  is  no  more  than 

fine,  imprisonment,  and  pillory.     In  every  view  it  is  an 

offence  of  primary  magnitude,  and  might  well  have  been 

substituted  upon  the  roll  of  capital  crimes  in  the  place  of 

n  Car.  3.  c.  2.    many  others  which  are  there  to  be  found.     By  the  habeas 

^-  ^7  corpus  act  (s.  12.)  ^^  for  preventing  illegal  imprisonments  in 

6.-von<i  sea.         *  pnsous  beyond  seas,"  it  is  enacted,  *'  That  no  subject  of 

^^  this  realm,  who  shall  be  an  inhabitant  or  resiant  of  this 

•  ^^  kingdom  of  England,  dominion  of  Wales,  or  town  of 

^^  Berwick  upon  Tweed,  shall  be  sent  prisoner  into  Scotkmd, 

*^  Ireland. 
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'*  Ireland^  Jersey,  Guernsey,  Tangier,  or  into  ports,  gar-  Ch.  IX.  $  4. 
"  risons,  islands,  or  places  beyond  the  seas,  which  are  or  Kidnapping  by 
*'  at  any  time  hereafter  shall  be  within  or  without  the  do-  *c<mntne9. 

"  minions  of  his  majesty,  his  heirs  or  successors;  and  that 

^<  every  such  imprisonment  is  hereby  enacted  and  adjudged 
"  to  be  illegal;  and  that  if  any  of  the  said  subjects  shall  be 
^^  so  imprisoned,  every  such  person  and  persons  so  imprisoned, 
**  shall  and  may,  for  every  such  imprisonment  maintain,  by  . 
^^  virtue  of  this  act,  an  action  or  actions  of  false  imprison- 
^^  ment,  in  any  of  his  majesty's  courts  of  record,  against 
^  the  person  or  persons  by  whom  he  or  she  shall  be  so  com-    . 
^^  mitted,  detained,  imprisoned,  sMit  prisoner,  or  transported, 
**  contrary  to  the  true  meaning  of  this  act,  and  against  all 
'*  or  any  person  or  persons  that  shall  frame,  contrive,  write, 
^^  seal,  or  countersign  any  warrant  or  writing  for  such  com- 
^*  mitment,   detainer,   imprisonment,  or  transportation,  or 
^*  shall  be  advising,  aiding,  or  assisting  in  the  same,  or  any  of 
"  them;    and  the  Plaintiff  in  every  such  action  shall  have 
^judgment  to  recover  his  treble  costs,  besides  damages; 
"  which  damages  so  to  be  given  shall  not  be  less  than  500/. ; 
**  in  which  action  no  delay,  stay,  or  stop  of  proceeding  by 
'^  rule,  order,  or  command,  nor  no  injunction,  protection, 
"  or  privilege  whatsoever,  nor  any  more  than  one  imparl- 
"  ance,  shall  be  allowed;  excepting  such  rule  of  the  court 
*'  wherein  the  action  shall  depend,  made  in  open  court,  as 
"  shall  be  thought  in  justice  necessary,  for  special  cause  to 
**  be  expressed  in  the  said  rule.  And  the  person  or  persons 
**  who  shall  knowingly  frame,  contrive,  write,  seal,  or  coun- 
**  tersign  any  warrant  for  such  commitment,  detainer,  or 
"  transportation,  or  shall  so  commit,  detain,  imprison,  or 
**  transport  any  person  or  persons  contrary  to  this  act,  or  be 
"  any  ways  advising,  aiding,  or  assisting  therein,  being  law- 
**  fully  convicted  thereof,  shall  be  disabled  from  thenceforth 
**  to  bear  any  office  of  trust  or  profit  within  the  said  realm 
"  of  England,  dominion  of  Wales,    or  town  of  Berwick- 
"  upon-Twced,  or  any  of  the  islands,  territories,  or  domini- 
'*  ons  thereimto  belonging;  and  shall  incur  and  sustain  the 
"  pains,  penalties,  and  forfeitures  of  a  pramunire,  and  be 
*^  incapable  of  any  pardon  from  the  king,  &c.  of  the  said 
**  forfeitures,  losses,  or  disabilities,  or  any  of  them :"  (with 
an  exception,  (amongst  others,)  of  offenders  sent  to  be  tried 

>Yherc 
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Ch.  IX.  $  5.  where  their  offences  were  committed,  and  where  they  ought 
Kidfuappinp  by  to  be  tried).  By  s.  17.  "  No  person  shall  be  sued  or  trou- 
^ntnet.^^  **  ^^^^  ^^^  ^^7  offence  against  the  act,  unless  within  two  years 

-7—; — \ "  after  the  offence  committed,  in  case  the  party  grieved  shaH 

timcl  **  "^         "  ^'^^  ^^  ^^^^  ^'^  prison ;  and  if  he  shall  be  in  prison  then  with- 

*^  in  two  years  after  the  decease  of  the  person  imprisoned,  or 
^^  his  or  her  delivery  out  of  prison,  which  shall  first  happen.* 

$  5.  Also  by  Stat.  11  &  12  W.  3.  c.  7.  s.  18.  ^'  If  any  master  of 

Mattert  ^f*^jff^ "  a  merchant  ship  or  vessel  shall  during  his  being  abroad  fiitxre 
ly  leaving  pertoM  ^^  any  man  on  shore,  or  wilfully  leave  him  behind,  in  any  of 
onshore  info-  u  jjjg  majesty's  plantations  or  elsewhere,  or  shaH  refuse  to 
11  &  12  W.  3.  ^^  bring  home  with  him  again  all  such  of  the  men  whom  he 
c.  7,9,10,  u  carried  out  with  him,  as  are  in  a  condition  to  return,  when 
by  6  G.  I?cri9. "  he  shall  be  ready  to  J)rocecd  in  his  homeward-bound  voy- 

^^  age ;  every  such  master  shall,  being  thereof  legally  con- 
^^  victed,  suffer  three  months'  imprisonment  without  bail  or 
*'  mainprize." 
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CHAP.  X. 


RAPE, 

AND  THE  UNLAWFUL  CARNAL  KNOWLEDGE  OF 

FEMALE  CHILDREN. 


Rape. 

The  carnal  Knowledge  of  a  Woman  by  Force  and 
against  her  Will.  -  -  -  J  1. 

How  punishable  at  common  Law.  iK 

How  by  Stat.  3  Ed.  1.  c.  13.  13  Ed.  1.  st.  1.  c.  34.  and 
18  Eliz.  c.  7.^    Felony  without  Clergy,  ib. 

Abuse  of  Female  Children  under  10  Tears  of  Age^  by 
carnal  Knoivledge^ 

Felony  without  Clergy  by  Stat.  18  Eliz.  c.  7.  li. 
Consent  not  material  under  that  Statute.  -         $  2. 

If  above  10  and  under  12,  carnal  Knowledge  with  Con- 
sent is  a  Misdemeanor,  ib. 
Carnal  Knowledge^  how  proved.  .  -  §  3, 

Attempt  to  ravishy  a  Misdemeanor.  -  -  §  4. 

Witness^  where  party  grieved  is  of  tender  Years.  §  5. 

Cannot  be  heard  without  Oath.  ib. 
Qu.  Whether  her  Declarations  recently  after  the  Fact, 

confirmatory  Evidence  ?  ib* 
A  Wife  is  competent  to  give  Evidence  against  her  Hus- 
band for  aiding  another.  -  -  ,  $  6. 
What  is  proper  collateral  or  confirmatory  Evidence.  §  7. 
Principals  and  Accessaries.  -  -  -  }  8. 
A  Boy  under  14  presumed  incapable,  ib. 
So  a  Husband  cannot  by  Law  be  guilty  of  ravishing  his 

Wife.  ib. 
But  either  may  be  charged  for  aiding  others,  ib. 
There  may  be  Accessaries  before  and  after,  ib. 
Indictment  and  Appeal.  -  -  -  J  9. 

Appellant  must  make  fresh  Discovery  and  Pursuit,  ib. 
Must  prosecute  speedily,  ib.  Must  not  have  con- 
sented even  after,  ib.  Such  Consent  punishable  by 
Stat.  6  Ric.  2.  st.  1.  c.  6.  ib. 

3  K  Appeal 
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Appeal  given  by  that  Sutute  to  Husband,  Father,   or 

next  oi  Kin.  -  -  -  -  9  9. 

Form  of  the  Count.  -  •  -         -         MO. 

It  must  be  rapiiit:  but  qu.  carnaliter  cognovit,  ib. 
Appeal  must  be  contra  formam  Statuti.  ib. 
Qu.  as  to  Indictment  for  Rape.  ib.    But  certainly  in 

case  of  Indictments  on  Stat.  18  Eliz.  ib. 
Indictment  on  Stat.  18  Eliz.  must  pursue  the  Words 

of  it.  ii. 
Husband  must  join  in  Appeal,  ib.    Ne  unqucs  acoou- 

plez,  &c.  a  good  Plea.  ib. 
Count  by  next  of  Kin  must  shew  in  what  Manner  he  is 

so.  ib» 
7r/W  in  proper  County.         -         -  -  •  §11. 

Pardon  must  specify  tlie  Offence,  ib. 


Rape^  and  the  unlawful  carnal  Knowledge  of  Fe- 
male Children. 
THESE  offences  of  which  I  propose  to  treat  are  Uended 
together  in  their  nature,  and  are  put  on  the  same  foot 
by  statute:  I  shall  therefore  consider,  1.  The  statutes  re- 
lating to  the  nature  and  punishment  of  these  offences:  and 
herein,  as  to  the  age  of  consent  of  female  children.  2.  What 
is  carnal  knowledge,  or  the  evidentia  facti.  3.  Of  the  tes- 
timony of  the  part}'^  grieved  when  of  tender  years.  4.  What 
collateral  circumstances  are  material  to  be  given  in  evi- 
dence. 5.  Of  principals  and  accessaries.  6.  Of  the  in- 
dictment and  appeal. 

^  1.  Rape  is  the  unlawful  carnal  knowledge  of  a  woman  by 

Definition  of      force  and  against  her  will.     It  was  anciendy  a  felony  and 

1  Inst.  8. 190.     punished  with  death;  in  lieu  of  which  William  I.  substituted 

2  Inst.  180.  433.  castration  and  the  loss  of  eves:  but  that  was  done  away  by 
631.  1  Hawk,  the  Stat,  oi  Westmmster  1.  (3  Ed.  1.  c.  13.)  which  enacts, 
ch.  41.  s.  1.  7.  "  that  none  do  ravish  nor  take  away  by  force  any  maiden 
210--212.  "  within  age,  (agreed  on  all  hands  to  be  twelve,)  neither  by 
I£rv)  punishable  *'  her  owu  consent  nor  without,  nor  any  wife  or  maiden  of 

'anTby"x^ame!^'  *^  ^^^^  ^S^*»  ^^^  ^^Y  Other  woman  against  her  will:  and  if 

"  any  do,  at  his  suit  tliat  will  sue  within  forty  days,  the  king 
"  shall  do  common  right:  and  if  none  commence  his  suit 
"  within  forty  days,  the   king  shall  sue:   and  such  as  be 

"  found 
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«  found  culpable  shall  have  two  years  imprisonment,  and  Cb.  X.  $  1. 

"  fine  at  the  king's  pleasure;  and  if  they  have  not  whereof,  I^cfnition  of 
"  they  shall  be  punished  by  longer  imprisonment,  according 


"as  the  trespass  requireth."    Soon  after   by  the  stat.  of  ^^^- ^- ■*•  ^• 

Westminster  2.  rape  was  again  made  felony,    "  It  is  pro- 

"  vided,  that  if  a  man  do  ravish  a  woman,  married,  maid, 

"  or  other,  where  she  did  not  consent  neither  before  nor 

"  after,   he  shall  have  judgment  of  life  and  of  member. 

**  And  likewise  where  a  man  ravisheth  a  woman  married, 

"  lady,  damsel,  or  other,  with  force  (a),  although  she  con- 

"  sent  after,  he  shall  have  such  judgment  as  before  said, 

"  if  he  be  attainted  at  the  king's  suit;  a^d  there  the  king 

"  shall  have  the  suit," 

By  St.  18  Eliz.  c.  T.  "  If  any  person  or  persons  shall  commit  18  Eliz.  c.  7.- 
"  or  do  any  manner  of  felonious  rape,  and  be  found  guilty  by      *^* 
"  verdict,  or  be  outlawed,  or  upon  arraignment  shall  confess 
"  the  same,  they  shall  suffer  death  and  forfeit  as  in  cases  of 
"  felony  without  benefit  of  clerg}\"    And  by  stat.  3  W.  &  3  W.  &  M.  c  9. 
M.   c.  9.  s.  2.    clergy  is  also   taken   away  from   such  a3 
*'  stand  mute,  or  will  not  answer  directly  to  the  felony,  or 
"  shall  challenge  peremptorily  above  twenty  of  the  jury,  or 
"  shall  be  outlawed  thereupon."  These  statutes  oust  clergy 
in  all  cases  as  well  from  the  principals  in  rape  in  the  first 
degree,  namely,  such  as  commit  the  fact,  as  from  principals 
in  the  second  degree,  namely,  those  who  are  present,  aiding 
and  assisting.  In  the  case  indeed  of  challenging  more  than  2  Hale,  345. 
the  proper  number,  the  only  consequence  at  this  day  is,  that 
the  chsdlenge  shall  be  over-ruled.    But  accessaries  before  i  Hale,  63^ 
and  after  in  rape  have  their  clergy. 

Further,  it  having  been  doubted  whether  a  rape  could  b^  Rape  of  children 
committed  upon  a  female  child  under  ten  years  of  age,  the  K^  ^Qo^b^ji' 
stat.  18  Eliz.  c.  7.  s.  4.,  "  for  a  plain  declaration  of  the  13  &  14  Eliz. 
"  law,"  enacts,   "  that  if  any  person  shall  unlawfully  and  ^*- ^®  ^*- 
*^  carnally  know  and  abuse  any  woman  child  under  the  age 
"  of  ten  years,  every  such  unlawful  and  carnal  knowledge 

(a)  This  distinction  between  a  rape  and  a  rape  by  force  appears  to  be 
founded  on  a  difference  which  once  prevailed  between  what  (in  the  old 
French  law)  was  called  the  rapt  and  the  wo/.  The  first  of  these  was  only 
the  seduction  of  a  ward  with  intent  to  marry  her,  which  was  a  misde- 
meanor. The  wol  was  what  is  now  understood  by  a  rape,  and  was  always 
a  capital  offence.  Barrins^ton  on  the  Statutes,  ch.  34<  p.  139. 

"  shall 
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Ch.  X:  %  1.     "  shall  be  felony;  and  the  offender  thereof  being  duly  con- 
Of  children,     it  victed  shall  suffer  as  a  felon,  without  benefit  of  clergy." 

$2. 
Consent.  This  last-mentioned   offence   however   is   not   properly 

334*^5  ^"™  speaking  a  rape,  which  implies  a  carnal  knowledge  against 
1  Hawk.  ch.  41.  the  will  of  the  party;  but  a  felony  created  by  this  statute, 

1  Haf  ^631  ^   under  which  the  consent  or  non-consent  of  the  child,  under 

the  age  of  ten  years,  is  immaterial.  Lord  Hale  indeed  thinks 
that  if  the  child  be  above  10  and  under  12,  it  is  still  rape, 
though  she  consent;  12  being  the  age  of  consent  of  a  female; 
and  because  the  stat,  of  Westm.  1.  c.  13.  refers  to  that  pe- 
riod, as  Lord  Coke  agrees.  But  the  contrary  opinion  has  in 

2  Inst.  180.  general  prevailed,  and  is  even  adopted  by  Lord  Hale  himself 
4BUc!coin.212.  ill  ^^^  Summary.  And  with  this  the  later  practice  accords. 
1  Hawk.  ch.  41.  For  it  is  now  holden,  that  if  the  child  be  above  10,  it  is  not 
Sum.  118.  a  felonious  rape  unless  it  be  against  her  will  and  consent :  and 

in  that  case  it  remains  a  rape,  though  she  afterwards  con- 
sented to  the  ravisher.  The  age  of  12  in  a  woman  is  indeed 
the  age  of  consenting  to  a  marriage,  and  the  period  to  which 
the  Stat,  of  Westm.  1.  c.  13.  refers  by  the  words,  "  within 
"  age."  But  by  that  statute  the  deflowering  a  child  above  10 
years  old  and  under  12,  if  with  her  own  consent,  is  made  only 
a  misdemeanor;  for  the  stat.  of  Westm.  2.,  which  restored 
rape  to  the  crime  of  felon}',  does  not  extend  to  this  case: 
and  the  stat.  18  Eliz.  c.  7.,  which  excludes  rape  from  the 
benefit  of  clergy,  makes  no  provision  against  the  deflowering 
children  with  their  own  consent,  but  only  where  the  children 
so  abused  are  under  10  years  of  age.  As  to  those  who  are 
above  10  and  under  12,  it  leaves  the  offence  as  it  stood  be- 
fore upon  the  stat.  of  Westm.  1.  i.  e.  a  misdemeanor  only, 
if  done  with  the  party's  consent. 

2.  Evidentia  Factu 
$  3.  A  very  considerable  doubt  having  arisen  as  to  what  shall 

Carnal knmvledge}^^  considered  sufficient  evidence  of  the  actual  commission  of 

or  the  evtdenua      ,.«.  ..  ^  ^.^  ..  «-» 

faeti  this  offence,  it  is  necessary  to  enter  into  an  inquiry  which 

would  otherwise  be  offensive  to  decency.  Considering  the 
nature  of  the  crime,  that  it  is  a  brutal  and  violent  attack 
upon  the  honour  and  chastity  of  the  weaker  sex,  it  seems 
more  natural  and  consonant  to  those  sentiments  of  laudable 
indignation  which  induced  our  ancient  lawgivers  to  rank  this 
offence  among  felonies,  if  all  further  inquiry  were  unneces- 
sary 


saiy  after  satisfactory  proof  of  the  violence  having  been  per-     Ch.  X.  §  3. 
petrated   by   actual  penetration  of  the  unhappy  suflFcrer's  £vi^'entiafiicH. 
body.  The  quick  sense  of  honour,  the  pride  of  virtue,  which 
nature,  to  render  the  sex  amiable,  hath  implanted  in  the  fe- 
male heart,  as  Mr.  Justice  Foster  has  expressed  himself,  is  Fost.  274. 
already  violated  past  redemption,  and  the  injurious  conse- 
quences to  society  are  in  every  respect  complete.    Upon 
what  principle  and  for  what  rational  purpose  any  further  in- 
vestigation came  to  be  supposed  necessary,  the  books  which 
record  the  dicta  to  that  effect  do  not  furnish  a  trace.  Nothing 
further  therefore  remains  than  to  detail  the  several  authorities 
pursuant  to  the  object  of  this  treatise. 

Lord  Coke,  defining  "  carnal  knowledge^'*  says,  there  must  3  Inst.  59,  60. 
be  penetratio,  that  is,  res  in  re;  but  the  least  penetration 
maketh  it  carnal  knowledge.  Emissio  seminis  makes  it  not 
sodomy,  but  is  an  evidence  in  that  case  of  penetration:  and 
so  in  rape,  the  words  are  also  carnaliter  cognovit^  and  there- 
fore there  must  be  penetration;  and  emissio  seminis  without 
penetration  makes  not  rape.  But  in  the  12  Rep.  37.  the 
same  author  says,  that  there  must  be  penetratio  et  emissio 
seminis  to  make  rape  or  sodomy:  and  Lord  Hale's  Summary  Sum.  117. 
and  Hawkins  are  to  the  same  purpose:  to  which  the  latter  ^  2.*dL.41.  s.  1. 
adds,  that  emission  is  said  prima  facie  to  be  an  evidence  of 
penetration.  These  again  are  contradicted  by  Lord  Hale  1  Hale,  62& 
himself  in  his  more  enlarged  and  correct  work,  who  says, 
that  to  make  rape  there  must  be  an  actual  penetration  or 
res  in  re ;  and  therefore  emissio  seminis  is  indeed  an  evidence 
of  penetration,  but  simply  of  itself  it  makes  neither  rape  nor 
sodomy,  but  is  only  an  attempt,  &c.  But  the  least  pene- 
tration makes  it  rape  or  sodomy,  although  there  be  not 
emissio  seminis ;  and  therefore  he  supposes  the  case  in 
12  Co.  37.,  which  says  there  must  be  both,  is  mistaken;  and 
that  it  contradicts  what  Lord  Coke  says  in  his  Pleas  of  the 
Crown. 

In  John  Duffin's  case  for  sodomy,  a  special  verdict  found  Duffin's  case, 
penetration,  butJjSie  emission  out  of  the  body.  Pratt  Ch.  J.,  ^^'  ,1    ^"® 
Blencowe,  Tracy,  Dormer,  Fortescue,  and  Page,  held  both  1722.)  Baron 
to  be  necessary:  e  contra  King  Ch.  J.,  the  Chief  Baron  ^"*^^**  ^^• 
Powis,  Price,  Eyre,  and  Montague,  thought  that  penetration 
was  necessary,  but  not  injectio  seminis.    Injection,  they  said, 
cannot  be  proved  in  the  case  of  a  child,  or  of  Bestiality,  and 

penetration 
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Ch.  X.  §  3.  penetration  may  be  evidence  of  emission;  and  Stafford's  case 
£videntiafacti.  Co.  Entr.  takes  no  notice  of  emission;  and  there  is  a  dif- 
(352.)  ference  between  3  Inst*  58.  and  12  Co.  3f.  which  was  a 

posthumous  work.     The  Judges  being  divided,  it  was  pro- 
posed to  discharge  the  special  verdict,  and  indict  the  party  for 
a  misdemeanor. 
Cave's  case,  Mathew  Cave  was  indicted  for  a  rape  on  Martha  Flan- 

s'^t  F^/!?^' <l^^s>  ^^  penetration  was  proved;  but  for  want  of  the  other 
MS.  proof  Willes  C.  J.  directed  him  to  be  acquitted.     Of  this 

MS.  supra.        case  Mr.  Justice  Foster  was  informed  at  the  Old  Bailey, 

where  he  sat  upon  a  like  offence;  but  he  held  it  otherwise, 
R.  V.  Blomfield  ^^^  ^^^^  ^^  always  should  do  so,  agreeably  to  Lord  Hale.  And 
Thetford,  Clive  J.  did  the  same  upon  an  indictment  against  Blomfield 

MrsV^^'      for  a  rape  on  Elizabeth  Reynolds. 

RexT.Sheridan,     At  the  sessions  before  Easter  term  8  Geo.  3.     Sheridan 
O.  B.  8  G.  3.      ^as  indicted  for  a  rape  on  M.  Brickenshaw.  The  prosecutrix 
'  could  not  prove  any  emission;  but  Mr.  Justice  Bathurst  who 
tried  the  prisoner  left  it  to  the  jury  to  find  the  case  specially, 
if  they  had  any  doubts:  but  if  they  believed  that  the  Defend- 
ant had  his  will  of  her,  and  did  not  leave  her  till  he  chose  it 
himself,  then  he  directed  them  to  find  him  guilty,  though 
an  emissictti  were  not  proved.    The  jury  convicted  him. 
Mr.  Justice  Bathurst  afterwards  said,  that  it  was  always  his 
opinion  that  it  was  not  necessary  to  prove    emission;  and 
Baron  Smythe  who  was  present  at  the  trial  was  clearly  of  the 
same  opinion. 
R.  T.  Russen,         Benjamin  Russen  was  master  of  a  charity-school,  and  was 
Se?t  ^^  V^*^  charged  with  two  forceable  rapes  on  Ann  Mayne,  one  of  the 
MS.  girls  of  the  s^d  school;  the  first  fact  being  just  before,  the 

other  just  after  she  attained  her  age  of  10  years.  The  child 
swore  to  a  full  proof  in  both  respects,  and  her  testimony  was 
corroborated  by  marks  observed  on  her  linen  at  the  time,  but 
she  was  deterred  by  the  prisoner's  threats  from  making  any 
discovery  till  three  or  four  months  after  the  time.  For  the 
prisoner  it  was  proved  by  two  surgeons,  whose  testimony 
was  corroborated  by  four  others  who  had*  examined  the 
child,  that  the  passage  of  the  parts  was  so  narrow  that  a 
finger  could  not  be  introduced;  and  that  the  membrane 
called  the  Hymen  which  crosses  the  Vagina,  and  is  an  indu- 
bitable mark  of  virginity,  was  perfectly  whole  and  unbroken; 
so  that  she  could  never  have  been  completely  known  by  man. 

But 
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But  as  thi*s  membrane  was  admitted  to  be  in  some  subjects     Ch.  X.  $  3. 
an  inch,  in  others  an  inch  and  an  half  beyond  the  orifice  of  Evidentiafaai. 
the  vagina,  Ashhurst  J.  who  tried  the  prisoner  left  it  to  the       ' 
jury  whether  any  penetration  were  proved;  for  if  there  were 
any,  however  small,  the  rape  was  complete  in  law.     The 
jury  found  him  guilty,  and  he  received  judgment  of  death. 
But  before  the  time  of  execution,  the  matter  being  much  dis- 
cussed, the  learned  Judge  reported  the  case  to  the  other 
judges  for  their  opinions,  whether  his  direction  were  proper. 
And  upon  a  conference  it  was  unanimously  agreed  by  all 
assemUed,  (in  the  absence  of  De  Grey  Ch.  J.  and  Eyre  B.) 
that  the  direction  of  the  Judge  was  perfectly  right.    They 
held,  that  in  such  cases  the  least  degree  of  penetration  is 
sufficient,  though  it  may  not  be  attended  with  the  depriva- 
tion of  the  marks  of  virginitj'-.    It  was  therefore  properly  Vide  EarVs  case, 
left  to  the  jury  by  the  Judge,  and  accordingly  the  prisoner  ^•^•^^^•^^^^' 
was  executed. 

At  this  period  the  weight  of  authorities  was  supposed  to 
be  much  against  the  necessity  of  the  two  proofs. 

But  in  Hill's  case,  who  was  tried  before  Buller  J.  at  the  Samuel  HilVa 
spring  assizes  at  Lincoln  1781,  for  a  rape  on  Mary  Aortas,  a  jS^j' ^g^"" 
case  was  reserved  for  the  opinion  of  the  judges,  stating,  that  Goukl  aodBul* 
the  fact  of  penetration  was  positively  sworn  to,  but  there  was  *^  J"' 
no  direct  evidence  of  emission,  and  from  interruption  it  ap- 
peared probable  that  it  was  not  effected.    The  learned  judge 
told  the  jury,  that  if  they  were  satisfied  there  was  an  actual 
penetration,  though  there  were  no  emission,  they  ought  to  find 
the  prisoner  guilty :  but  he  desired  they  would  consider  the 
two  facts  separately,  and  give  their  opinions  distinctly  upon 
each.    The  jury  found  the  prisoner  guilty,  but  said  they  did 
not  find  the  emission;  whereupon  sentence  was  respited  till 
the  next  assizes.    In  Trinity  term  Lord  Loughborough, 
Buller,  and  Heath  Js.  held  that  the  offence  was  complete  by 
penetration  only.    Lord  Ch.  B.  Skynner,  Gould,  Willes, 
Ashhurst,  and  Nares  Js.  and  Eyre  and  Hotham  Bs.  held 
both  were  necessary,  but  thought  that  the  fact  should  be  left 
to  the  jury.    Perryn  B.  was  absent;  and  Lord  Mansfield 
only  said,  that  a  great  majority  seemed  to  be  of  opinion  that 
both  were  necessary.  The  majority  there  went  on  the  ground 
that  carnal  knowledge  (which  they  considered  could  not  exist 
"without  emission)  was  necessary  to  the  consummation  of  the 
offence.  The  others  denied  that  definition ;  and  also  observed 

that 
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Ch.  X.  §  3.     that  carnal  knowledge  tras  not  necessary  to  be  laid  in  the  in- 
Evidentiafacti.  dictmcnt,  but  only  that  the  Defendant  ravished  the  party  (a). 

As  to  what  may  be  considered  as  proof  of  emission,  sup- 
posing it  to  be  necessary',  it  seems  from  what  was  said  by  the 
judges  in  the  last  mentioned  case,  and  from   Mr.  Justice 
Ante,  p.  438.     Bathurst's  opinion  in  Sheridan's  case,  that  the  fact  of  pene- 
tration is  prima  facie    evidence  of  it,  unless  the  contrary 
1  Hawk.  ch.  4.  appear  probable  from  the  circumstances :  and  Hawkins  is 
l'^'         ,,       express  to  that  purpose.    So  where  upon  an  indictment  for 

H  arm  wood  s  »  .  . 

case,  Winches-  an  assault  with  intent  to  ravish  the  prosecutrix,  she  swore 
1787^MS**        that  the  Defendant  had  had  his  will  with  her,  and  had  re- 
mained on  her  body  as  long  as  he  pleased;  though  she  could 
not  speak  as  to  emission ;  Buller  J.  said,  this  was  sufficient 
evidence  to  be  left  to  a  jury  of  an  actual  rape;  and  therefore 
ordered  the   Defendant  to  be  acquitted  upon  the  present 
charge.    He  said,  that  he  recollected  a  case  where  a  man 
had  been  indicted  for  a  rape,  and  the  woman  had  sworn  that 
she  did  not  perceive  any  thing  come  from  him ;  but  she  had 
,    had  many  children,  and  was  never  in  her  life  sensible  of 
emission  from  a  man :  and  that  was  ruled  not  to  invalidate 
the  evidence  which  she  gave  of  a  rape  having  been  commit- 
ted upon  her. 
Rex  V.  Flem-         In  the  case  of  Flemming  and  Windham,  the  deposition  of 
hanf  before  Uie*'^^  party  injured  (who  had  died  in  the  mean  time)  taken 
jiidjjes  in  Trin.  before  a  magistrate  on  oath  in  the  usual  course  upon  the  ex- 
2^l!eacli  996.     amination  of  the  prisoners,  was  read  in  evidence  against 

them,  containing  a  general  allegation  of  the  charge ;  and  this 
being  corroborated  by  other  evidence  of  the  actual  force 
and  penetration,  was  holden  sufficient  to  warrant  a  convic- 
tion ;  though,  as  it  is  stated,  there  was  no  direct  evidence 
of  emission. 

§  4,  But  though  in  some  cases  there  may  be  a  defect  of  evidence 

Indict^ticntfor    as  to  the  completion  of  the  offence  in  respect  of  one  of  the 
flna««ri^ttorfl-^jj.^^^g^j^^gg  ^^^^  alluded  to,  yet  if  in  all  other  respects 

the  injury  be  satisfactorily  proved,  it  must  in  any  real  esti- 
mate of  guilt  be  considered  to  be  full  as  aggravated  an  offence 
as  that  which  in  the  strictest  notion  of  law  is  denominated 
rape ;  and  though  the  punishment  of  it  as  a  misdemeanor  for 
the  attempt  to  commit  a  rape  be  not  so  highly  penal  as  under 

(a)  Vide  ante,  437.  and  post.  p.  448.  Lord  Coke  and  Lord  Hale,  thoueli 
they  hold  it  necessar\'  to  hiy  carnal  Jt.nxvfeJge  in  the  indictment,  con&Idor 
penetration  alone  as  sufticieut  to  constitute  it. 

the 
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the  before-mentioned  statutes,  which  reach  the  offender's    Ch.  X.  $  4, 
life,  yet  some  instances  of  this  sort  have  been  punished  in  an  ^t^cmptto  ra- 

exemplary  manner  by  fine,  imprisonment,  and  pillory,  and !!!1!L^_^ 

finding  sureties  for  good  behaviour  for  life.    Though  this  ?*^^i  ^^ii^ 
latter  part  of  the  sentence  is  not  consonant  to  the  practice  of 
our  present  constitutio^  in  the  apportionment  of  discretion- 
ary punishment,  as  tending  to  an  imprisonment  for  life. 

3.  As  to  the  Testimony  of  the  'Party  grieved. 
If  the  rape  be  .charged  to  be  committed  on  an  infant  under         $  5». 
12  years  of  age,  she  may  still  be  sworn  if  she  have  sense  ^^iTsos  634 
enough  to  know  the  nature  and  obligation  of  an  oath.    But2Halei2r9.284. 
if  it  be  an  infant  of  such  tender  age  that  in  point  of  discretion 
the  court  sees  it  unfit  to  swear  her,  yet  Lord  Hale  was  of 
opinion  that  she  ought  to  be  heard  without  oath  to  give  the 
court  information;  though  singly  of  itself  it  ought  not  to 
move  the  jury  to  convict  the  offender;  nor  was  in  itself  suf- 
ficient testimony,  because  not  upon  oath,  without  the  con- 
currence of  other  proofs  that  might  render  the  thing  pro- 
bable.   And  his  reasons  for  the  hearing  of  such  an  infant, 
though  not  upon  oath,  are,  first,  the  nature  of  the  offence,  • 
which  is  for  the  most  part  secret;  and  no  other  testimony 
can  be  had  of  the  fact  itself,  though  there  may  be  other  con- 
current proofs.    Next,  because  if  the  child  complain  pre- 
sently of  the  wrong  done  to  her  to  the  mother  or  other  rela- 
tions, their  evidence  upon  oath  shall  be  taken;  yet  it  is  but 
a  narrative  of  what  the  child  told  them  without  oath,  and 
there  is  much  more  reason  for  the  court  to  hear  the  relation 
of  the  child  herself,  than  to  receive  it  at  second  hand  from 
those  who  swear  they  heard  her  say  so ;  for  such  a  relation 
may  be  falsified  or  represented  otherwise  at  second  hand  than 
when  it  was  first  delivered.     And  indeed,  adds  Mr.  Justice  4 BlacCom.  214. 
Blackstone,  it  seems  now  to  be  settled  that  in  these  cases  in- 
fants of  any  age  are  to  be  heard ;  and  if  they  have  any  idea 
of  an  oath,  to  be  also  sworn.    But  both  authors  agree,  that 
in  any  of  these  cases,  whether  the  child  be  sworn  or  not,  it 
is  to  be  wished  in  order  to  render  her  evidence  credible,  that 
there  should  be  some  concurrent  testimony  of  time,  place, 
and  circumstances,  in  order  to  make  out  the  fact;  and  that 
the  conviction  should  not  be  grounded  singly  on  the  unsup- 
ported accusation  of  an  infant  under  years  of  discretion. 

3  L  A  child 
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Ch.  X.  $  5.        A  child  of  seven  years  old  was  admitted  to  give  evidence 
Witnett.       of  a  rape,  and  on  her  evidence  and  that  of  surgeons  and 
Dv.303.  b.  in    midwives,  the  Defendant  was  convicted  and  hanged.    But 
mai-CTn.  gu^h  evidence  was  refused  by  Parker  C.  B.  on  an  indictment 

m.ni,  o.  B.       for  a  rape  on  Grace  Howell  (a). 
1740,  Seijt.  Fop-     Qne  about  nine  (b^  was  admitted  to  prove  a  rape  on  her- 

ster's  MS  182 

{b)  O.  B.  Mich,  self  by  Holt  Ch.  J.    Another  of  10  years  and  11  months  by 
1705,  MS.  Den-  Holt  C.  J.  and  Tracy,  April  1704.    And  another  (c)  under 


ton 


(c)  Young  V.      ^^  ^^  admitted  in  B.  R.  upon  an  appeal. 

Slaurhterfbrd,       In  Travers's  case  at  Kingston  summer  assizes  1726,  Lord 

Trin    17M0 

Rex  V.  Travel's,  ^^*  ^*  Gilbert  refused  the  testimony  of  a  child  litde  more 
1  Stpa.  700.        than  six  years  old  against  the  Defendant  for  a  rape  on  her, 

because  she  was  too  young  to  distinguish  between  right  and 
wrong.  At  the  next  assizes  the  Defendant  was  indicted  for 
the  assault  with  intent  to  ravish:  and  it  was  urged  for  the 
admission  of  the  child's  evidence,  that  though  it  might  be 
refused  in  a  capital  case,  yet  in  a  misdemeanor  it  might  be 
admitted.  But  Raymond  Ch.  J.  held  there  was  no  difference 
between  capital  and  lesser  offences ;  and  said,  that  no  person 
had  ever  been  admitted  as  a  witness  under  nine  years,  and 
very  seldom  under  ten.  'That  this  point  was  thoroughly  de- 
bated at  the  Old  Bailey  in  1704,  in  the  ca^e  of  one  Stewart, 
upon  two  indictments  for  rapes  upon  children:  the  first  was 
upon  a  child  of  ten  years  and  ten  months;  yet  even  that 
child  was  not  admitted  till  after  other  evidence  had  been 
given  of  strong  circumstances  against  the  prisoner,  and  after 
the  child  had  given  a  good  account  of  an  oath;  and  it  was 
merely  upon  the  authority  of  Lord  Hale,  who  says,  that  a 
child  of  ten  years  old  may  be  a  witness,  that  this  child  was 
admitted  at  all.  The  second  indictment  was  attempted  to 
be  proved  by  a  child  only  between  six  and  seven  years  old; 
but  this  was  unanimously  rejected  without  inquiring  into  any 
circumstances  to  give  it  credit.  Lord  Raymond  therefore 
refused  in  the  case  before  him  to  receive  the  child's  evi- 
dence, and  the  Defendant  was  acquitted. 
Rex  ▼.  Dunne],  The  Defendant  was  indicted  for  a  rape  on  Isabella  Ked- 
^°"^*  29tff  Till  '^^*"^®»  ^^^®  Hadman,  a  child  of  eight  years  old.  At  the  trial 
1771,'  Serjt  she  was  called,  being  then  nine  years  and  four  months,  to 
Fowler's  MS.     prove  the  prisoner's  beliaviour  to  her.    On  being  objected 

to,  De  Grey  C.  J.  said,  the  universal  practice  now  was,  that 
a  child  under  nine  years  of  age  could  not  be  examined  as  a 

witness 
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witness  either  upon  or  without  oath  in  a  capital  case,  a  mis-  Ch.  X.  §  5. 
demeanor,  or  any  case  whatever.  And  that  if  a  child  were  Witnss;t. 
between  nine  and  fourteen,  it  was  discretiooary  in  the  court 
to  admit  the  evidence  of  such  a  child  or  not  according  to  the 
child's  understanding,  but  not  unless  the  child  could  give  a 
good  account  of  an  oath;  but  those  above  fourteen  were  ex- 
amined of  course.  In  this  case  the  child  being  very  sensible 
was  examined:  but  the  Defendant  was  upon  full  evidence 
acquitted.  He  was  afterwards  indicted  for  an  assault  with 
intent  to  ravish,  and  acquitted  also  of  that. 

The  last  case  which  has  occurred  on  this  doubtful  subject  Brazier's  case, 
is  that  of  William  Brazier,  who  was  tried  for   assaulting  ^ss  '177/^S 
Mary  Harris,  an  infant  of  five  years  old,  with  intent  \o  ravish  Gould  and  Bul- 
her.  The  case  on  the  part  of  the  prosecuticMi  was  proved '^^l^^^T'^^l^r^' 
by  the  mother  of  the  child  and  another  woman  who  lodged  with  amended  from 
her,  to  whom  the  child  immediately  on  her  coming  home  Jjjj^*'^""^*  ^*^" 
told  all  the  circumstances  of  the  injury  done  to  her,  and  de-Rex  v.  Powell, 
scribed  the  prisoner,  who  was  a  soldier,  as  the  person  who  ^l'^?^}^  ^'  ** 
had  committed  it;  but  she  did  not  know  his  name.    The  1  Leach,  128. 
next  day  the  prisoner  was  called  from  the  guard  by  the  ser-  ^'  ^' 
jeant,  and  shewn  to  the  child,  who  immediately  said  that  was 
the  man.  Two  other  soldiers  had  been  before  shewn  to  her, 
of  whom  she  at  once  denied  any  knowledge.  There  was  no 
fact  or  circumstance  to  confirm  the  account  given  by  the 
girl  that  the  prisoner  was  the  man  who  committed  the  of- 
fence, except  that  he  lodged  where  she  described.  That  she 
had  received  some  hurt  was  proved  by  a  surgeon  as  well  as 
by  the  two  women.    The  child  was  coming  from  school 
when  the  prisoner  attacked  her.  The  school  did  not  break 
up  till  four  o'clock,  and  she  was  at  home  before  five,  and  had 
no  conversation  or  communication  with  the  mother  before 
she  had  told  all  that  had  passed.  The  prisoner  was  convicted. 
But  Mr.  Justice  Buller  reserved  the  above  statement  of  facts 
for  the  opinion  of  the  judges,  whether  this  evidence  ought  to 
have  been  received,  or  was  sufficient  in  point  of  law  to  be 
left  to  .he  jury.    On  the  first  day  of  Easter  term  1779  the 
judges  met  on  this  subject,  when  all  of  them  except  Gould 
and  Willes  Js.  held  that  this  evidence  of  the  information  of 
the  child  ought  not  to  have  been  received,  as  she  herself  was 
not  heard  on  oath:  as  to  which  some,  particularly  Black- 
stone,  Nares,  Eyre,  and  Buller  Js.  thought  that  if  she  had  ap- 
peared 
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Ch.  X.  $  5.  peared  on  examination  to  have  been  capable  of  distinguishing 
^^"^*^-  between  good  and  evil,  she  might  have  been  sworn.  But  as 
to  that,  others,  particularly  Gould  and  Willes  Js.  held  that 
the  presumption  of  law  of  want  of  discretion  under  the  age  of 
seven  is  conclusive ;  so  as  not  to  admit  an  infant  under  that 
age  to  be  sworn  on  any  examination  as  to  her  capacity.  And 
as  the  information  or  narration  from  the  child,  Gould  and 
Willes  Js.  held  that  it  being  recently  after  the  fact,  so  that  it 
excluded  a  possibility  of  practising  on  her,  it  was  a  part  of  the 
fact  or  transaction  itself,  and  therefore  admissible:  and 
Buller  J.  held  the  same,  if  by  law  the  child  could  not  be  ex- 
amined on  oath.  But  as  to  what  happened  the  next  day, 
Gould  J.  thought  it  not  admissible,  by  reason  of  the  danger 
of  her  being  influenced  in  the  interval.  But  on,the  29th 
April  all  the  judges  being  assembled,  they  unanimously 
agreed  that  a  child  of  any  age,  if  she  were  capable  of  distin- 
guishing between  good  and  evil,  might  be  examined  on  oath; 
and  consequently  that  evidence  of  what  she  had  said  ought 
not  to  have  been  received.  And  that  a  child  of  whatever 
age  cannot  be  examined  unless  sworn.  The  prisoner  was  par- 
doned. 

It  does  not  however  appear  to  have  been  denied  by  any  in 
the  above  case,  that  the  fact  of  the  child's  having  complained 
of  the  injury  recently  after  it  was  received  is  confirmatory 
evidence. 

..-  ^  .     ,  The  party  crieved  is  so  much  considered  as  a  witness  of 

l,ami.  necessity  in  this  as  m  other  personal  injuries,  that  m  Lord 

Ld.  Castleha-    Castlehaven's  case,  who  assisted  another  man  in  ravishini? 

VCn  8  C£LS6 

1  Hale,  629.  bis  own  wife,  she  was  admitted  as  a  witness  against  him. 
12  Mod.  340.     The  same  testimony  was  received  in  Lord  Audley's  case. 

454.  'oiile  gene- 
ral title  Witness.  Ld.  Aiidley's  case,  Hutt  116.  1  St  Tr.  387-  1  Stra.  633. 

4.  As  to  what  collateral  Facts  are  material  to  be  given  in 

Evidence. 

§  7.  It  is  no  mitigation  of  this  offence  that  the  woman  at  last 

Collateral  evi-  yielded  to  the  violence,  if  such  her  consent  were  forced  by 
atioV^^^her^' ^^^^  of  death  or  by  duress.  Nor  is  it  any  excuse  for  the 
w>  party  indicted  that  the  woman  consented  after  the  fact;  nor 

1  Huifk.  ch.  41.^^^  ^^  ^^^  *  common  strumpet;  for  she  is  still  under  the 
8.  2.  4  Blac      protection  of  the  law,  and  may  not  be  forced:  nor  that  she 

2  MS.  Sum.  333,  ^fts  first  taken  with  her  owq  consent,  if  she  were  afterwards 
Cro.  Cs^r-  485.  forced 
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•forced  against  her  will;  nor  that  she  was  a  concubine  to  the     Ch.  X.  f  T. 
ravisher;  for  a  woman  may  forsake  her  unlawful  course  o(  Confirmatory t^a- 

life,  and  the  law  will  not  presume  her  incapable  of  amend- ., 

ment-  All  these  latter  circumstances,  however,  are  material 
to  be  left  to  the  jury  in  favour  of  the  party  accused, 
more  especially  in  doubtful  cases,  and  where  the  woman's 
testimony  is  not  corroborated  by  other  evidence. 

It  was  formerly  supposed  that  if  a  woman  conceived  it  i  Hawk.  ch.  41. 
•was  no  rape,  because  that  shewed  her  consent;  but  it  is  now  *•  2- 
admitted  on  all  hands  that  such  an  opinion  has  no  sort  of  2  MS.  Sum.  3341 
foundation  either  in  reason  or  law, 

Upon  the  trial  of  this  offence,  the  caution  of  a  great  and 
very  experienced  judge  is  ever  to  be  kept  in  mind.  It  is  true,  1  jjale  635. 
says  Ld.  Hale,  rape  is  a  most  detestable  crime,  and  therefore 
ought  severely  and  impartially  to  be  punished  with  death:  but 
it  must  be  remembered  that  it  is  an  accusation  easily  to  be 
made,  and  hard  to  be  proved;  and  harder  to  be  defended 
by  the  party  accused,  though  ever  so  innocent.  And  there- 1  Hale,  633. 
fore,  says  he,  though  the  party  ravished  be  in  law  a  com- J^^*^-^®"?*^^*'- 
petent  witness,  yet  the  credibility  of  her  testimony  must  be  8.  3. 
left  to  the  jury  upon  the  circumstances  of  fact  that  concur^ ^^-^""J;*^^- 
with  that  testimony.  And  these  niles  have  been  laid  down 
as  some  guides  to  the  discovery  of  the  truth ;  for  instance, 
if  the  witness  be  of  good  fame ;  if  she  presently  discovered 
the  offence,  and  made  pursuit  after  the  offender;  if  she 
shewed  circumstances  and  signs  of  the  injury,  whereof  many 
are  of  that  nature  that  only  women  are  proper  examiners ; 
if  the  place  where  the  fact  was  done  were  remote  from  in- 
habitants or  passengers;  if  the  offender  fled  for  it;  these 
and  the  like  are  concurring  circumstances  which  give  greater 
probability  to  her  evidence.  On  the  other  hand,  if  she  be 
of  evil  fame  and  stand  unsupported  by  other  evidence;  if 
she  concealed  the  injury  for  any  considerable  time  after  shq 
had  opportunity  to  complain ;  not,  as  in  Russen's  case,  ^^^  p^  ^g 
where  the  girl  had  continued  for  three  or  four  months  un- 
der the  prisoner's  immediate  control  without  complaining, 
through  fear  of  him:  again,  if  the  place  where  the  fact 
was  supposed  to  be  committed  were  near  to  persons  by 
whom  it  was  probable  she  might  have  been  heard,  and  yet 
she  made  no  outcry;  if  she  gave  wrong  descriptions  of  the 
place ;  if  she  fixed  on  a  place  where  it  was  improbable  for  the 
man  to  have  had  accejaa  to  her  by  bis  being  in  a  different 

.  place 
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Ch.  X.  $  r.    place  or  company  about  that  time:  these  and  the  like  cir- 
Confirmatoryevi'  cumstances  afford  a  strong,  though  not  conclusive  presump- 
^^'^^'         tion  that  her  testimony  is  feigned* 

5.  Of  Principals  and  Accessaries. 

^  8*  All  who  are  present  and  assist  a  man  to  commit  a  rape 

PrincifiaU  and  may  be  indicted  as  principals  in  the  second  degree,  as  well 
1  Hale,  628  9  women  as  men.  So,  though  a  boy  under  fourteen  years  of 
630.  1  Hawk,  age  is  presumed  to  be  incapable  of  committing  this  offence; 
4  Blac.Com.212.  ^°^  though  a  husband  cannot  by  law  be  guilty  of  ravishing 
Plowd.  99, 100.  his  wife,  on  account  of  the  matrimonial  consent  which  she 
ro.  ppea,  -^^j^jq^  retract;  yet  if  they  assist  others  to  commit  it;  as  in 
Ante,  s.  6.         the  instances  of  Lord  Casdehaven  and  Lord  Audley  who 

assisted  others  to  ravish  their  own  wives,  they  are  equaUy 

guilty  with  the  principal  actors;  the  assent  of  the  husband 

being  no  excuse  to  another.    But  in  the  case  of  an  infant 

it  must   appear,  as  in  other  felonies,  that  he  had  a  mis- 

1  Hale,  629.      chievous  discretion.     So  where  a  marriage  was  compelled, 

*  ^^^'        and  carnal  knowledge  had  by  force ;  till  such  marriage  were 

legally  dissolved,  though  only  a   marriage  de  facto,    the 

husband  could  not  be  appealed  of  the  rape.    But  after  such 

marriage  is  avoided  ab  initio  by  sentence,  the  offender  is 

pimishable  the  same  as  if  there  had  been  no  marriage  at  all. 

Ftd^poat.ch.ll.  However,  the  stat.  3  H.  7.  c.  2.  providing  a  special  remedy 

for  this  grievance,  it  is  less  material  to  be  considered  here.. 

1  Hale,  632,  3.       There  may  be  accessaries  before  and  after  in  rape,  though, 

as  Lord  llale  observes,  the  felony  be  created  by  act  of  par- 
liament which  speaks  only  of  those  who  commit  the  offence ; 
for  this  is  incident  to  the  nature  of  felony. 
Ante,  s.  1.  The  punishment  of  these  offenders  has  been  before  con- 

sidered. 

6.  Of  the  Indictment  and  Appeal. 

$  9*  An  indictment  for  rape  may  be  prosecuted  at  any  time, 

Indictment  and  and  notwithstanding  any  subsequent  assent  of  the  party 
IHale,  631—^.  grieved.    An  appeal  also  lies  at  the  suit  of  the  same  party; 

2  Hawk.  ch.  23.  but  there  are  several  requisites  to  the  bringing  of  such  ap- 
4BJac.Com.2ll.P^^«  ^'  That  the  party  grieved  make  fresh  discovery  of 
(2  Hawk.  ch.  23.  the  offence  and  pursuit  of  the  offender,  (though  it  be  not 

'^  necessary  to  raise  hue  and  cry);  otherwise  it  carries  a  pre- 

sumption that  her  suit  is  malicious  and  feigned.    2.  That 

the 
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the  appeal  be  speedily  prosecuted;  for  according  to  some    Ch.  X.  $9. 
opinions  a  year  and  a  day  is  not  allowed  in  this  appeal,  but  Iffdictmcnt  and 
some  short  time.    Such  time  however  is  no  where  defined,  «__^__ 
but  is  said  to  lie  in  the  discretion  of  the  court  and  fury  upon  Supra,  and 
the  circumstances  of  the  tact;  the  stat.  however  oi  Westm.  1.  ante,  p.  434. 
c.  13.    which  made  it  a  misdemeanor,  allowed  but  forty 
days;  and  though  that  statute  be  so  far  virtually  repealed 
by  the  statute  of  Westm.  2.  c.  34.  as  that  the  offence  is  Ante,  p.  435. 
again  made  felony,    and  a  new  appeal  of  rape  is  thereby 
given ;  yet  no  other  time  being  therein  limited,  the  former 
period  may  at  least  be  taken  as  a  measure  to  govern  the  dis- 
cretion of  the  court,  in  ordinary  cases*    3.  That  the  woman 
(if  12  years  of  age  at  least)  never  once  consented  to  the  ra- 
visher  after  the  fact,  except  by  duress;  otherwise  her  appeal 
is  barred  by  the  stat.  of  West.  2.,  and  in  that  case  both  she 

and  the  ravisher  are  by  the  stat.  6  Ric.  2.  st.  1.  c.  6.  "  dis-  6  R»c.  2.  st  1. 

.  .   .  c.  6. 

"  abled  to  challenge  all  inheritance,  dower,  or  joint  feoff- ^'j^jj^  531 

''  ment  after  the  death  of  their  husbands  and  ancestors:" 

but  it  shall  go  over  to  the  person  next  entided.  Also  by  the 

lastmentioned  statute  ^  the  husband  of  the  party  injured,  if 

**  she  have  any,  or  if  not,  then  the  father  or  other  next  of 

^^  her  blood,  shall  have  the  suit  to  pursue  against  the  ravish- 

**  ers,  and  to  have  them  thereof  convict  of  life  and  member; 

"  although  the  woman  after  such  rape  consented  to  the  ra- 

^^  vishers."    And  the  Defendant  shall  not  in  this  case  wage 

battle.    If  a  woman  who  has  neither  husband  nor  father  be 

ravished  by  her  next  of  kin,  and  so  consent  to  him,  the  next 

of  kin  after  him  shall  have  the  appeal. 

The  indictment  and  appeal  must  state  that  the  Defendant        }  10. 
feloniously  ravished^  &c.;  nor  can  that  word  be  supplied  by  ^'^'"^  ^'*« 
an  averment  that  he  carnally  inetVy  &c.    And  these  latter  i  inst.  s.  190. 
words  have  been  holden  not  to  be  necessary  in  appeals  (a),  2  Inst.  l^. 
because  (as  the  reason  is  given  in  the  original  case  in  the  2  Hale,'  184. 
year-book,)  if  the  Defendant  ravished  and  had  not  carnal  B«>-  Abr.  in- 
knowledge  (1),  it  would  not  be  felony,  but  trespass ;  a  reason  9*Ed.  4. 2& 
which  seems  to  be  grounded  as  much  upon  the  word  fe-  Staundf.  96. 
lonice  as  rapuit  (2);  and  upon  which  Staundford  citing  the  126.     *  ^*^*^' 
same  case  observes  that  it  is  an  instance  in  felony  of  a  count  (?)  ^\  H.4. 13. 
holden  good  by  implication.    If  this  be  sufficient  in  an  ap-pe^^32.  Rtz.^' 

Coron.  pi.  86. 
(I)  Vide  ante,  p.  435.  (2)  Vide  2  Hale,  172.  2  Hawk.  cli.  23. 

*>«o1  ^  79.  Sum.  187. 
peai,  &  Staundf.  81. 
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Ch.  X.  §  10.  peal,  there  is  no  reason  why  it  should  not  be  equally  good 
Indietnunt  and  j^  ^n  indictment;  and  accordinfi:Iy  Hawkins  (b\  upon  the 

appeal.  v       •  r    i_  i.        •  >    ,.      '^ 

authority  of  the  same  case,  says,  that  m  an  indictment  as 

^h^  25^*  56       ^^'^  as  in  an  appeal  of  rape  the  fact  seems  to  be  sufficientlj 

ascertained  by  the  words  felonice  rapuit,  without  adding 
camaliter  cognovit;  or,  as  he  adds,  by  first  setting  forth 
the  special  manner  of  the  terror  or  violence,  and  then  con- 
cluding that  the  Defendant  sic  felonice  rapuiu  But  notitith- 
standing  these  authorities  it  may  not  perhaps  be  safe  to  omit 
the  averment  of  carnal  knowledge  in  the  indictment.  For 
the  authority  for  such  omission  rests  solely  upon  the  case  in 
the  year-book  11  H,  4.  13.,  to  which  all  the  other  books  re* 
fer;  and  the  reason  there  given  is  not  a  very  satisfactoiy 
one,  on  the  account  before  suggested  by  Staundford;  nor 
is  it  supported  by  the  current  of  precedents,  which,  as  far  as 

1  Hale,  632. 8, 9. 1  have  observed,  contain  that  averment*  On  the  contrary, 
3Inst.60.et«^^^^^  Lord  Hale  and  Lord  Coke  say,  that  the  indictment 
Co.  Lit  137.  ought  to  be  rapuity  et  camaliter  cognovit;  though  the  latter 
accord.  **™  ^^7^  ^^  another  place  (a)  that  rapare  legally  signifies  as  much 
(a)  2  Inst  180.  as  camaliter  cognoscere;  which,  if  that  were  admitted,  would 

shew  that  the  latter  allegation  was  unnecessary,  being  In 

2  Hawk.  ch.  23.  effect  a  repetition  of  the  other.  The  appeal  of  rape  must 
^'   '  conclude  contra  formam  statuti;  and  Lord  Hale  says  the 

same  of  the  indictment;  founded  upon  the  6  H.  7.  5.i  but 
that  case,  which  is  in  other  respects  questionable,  proceeds 
on  the  mistaken  notion  that  rape  was  only  a  trespass  at  com* 
mon  law,  and  was  first  made  felony  by  the  staL  of  Westm.  2. 

2  MS.  Sum.  336.  But  inasmuch  as  that  statute  did  not  create  the  offence,  but 

only  enhanced  the  penalty;  or  to  speak  more  correctly,  by 
repealing  in  effect  the  stat.  of  Westm.  1.  which  reduced  the 
offence  to  a  misdemeanor,  thereby  restored  the  comnioo 
law;  such  a  conclusion  seems  to  be  unnecessar}-:  however, 

3  MS.  Sum.       the  usual  form  of  indictment  is  so  to  conclude.    But  if  the 

indictment  be  upon  tlie  stat.  18  Eliz.  for  deflowering  a  child 
under  ten  years  of  age,  with  her  consent,  it  seems  necessary 
to  conclude  against  the  form  of  the  statute;  because  the 
crime  as  well  as  the  punishment  is  created  by  that  statute. 
And  on  the  same  account  it  is  necessary  for  the  indictment 
to  pursue  the  words  of  the  act,  and  charge  that  the  DefexMl- 
ant  feloniously,  imlawfuUy,  and  carnally  knew  and  abused 
die  party,  being  under  the  age  of  ten  years,  without  adding 
Aotf ,  8.  2'        the  word  ravished^  for  the  reason  before  stated* 

Neither 


^ 
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Neither  at  common  law  nor  by  statute  can  a  married  wo-    Ch.  x.  $  lo. 
man  bring  an  appeal  of  rape  without  her  husband;  but  it       Appe<d. 
has  been  holden  a  good  plea  on  the  statute  of  Ric.  2.  that  he  2  Hawk.  ch.  23. 
was  not  lawful  husband,  which  is  triable  by  the  bishop's  cer-  ••  ^8.  62, 3.  67. 
tificate.     Also  in  an  appeal  by  the  next  of  kin,  the  count 
must  state  specially  in  what  manner  he  is  so.    And  it  seems 
necessary  either  to  rehearse  the  statute,  or  at  least  to  allege 
that  the  woman  consented  to  the  ravisher  afterwards,  and 
conclude  that  the  rape  was  against  the  form  of  the  statute. 

The  trial  must  be  in  the  county  where  the  fact  was  com-        $  11. 
mitted:  and  by  stat.  13  Ric.  2.  st.  2.  c.  1.  no  charter  of  ^'^Vj 
pardon  shall  be  allowed  for  rape,  unless  it  be  therein  spe-  Pardon^ 
cified. 

3  M 
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CHAP.  XL 

OF  FORCIBLE,  OR  FRAUDULENT  ABDUC 
TION,  MARRIAGE^  OR  DEFILEMENT. 


1.  Of  forcible  AbductioTiy  Marriage,  or  Deflementof 

JVomen  of  Substance*  -  -  }  !• 

Stat.  3  H.  7.  c.  2.  makes  the  Misdoers,  Procurers,  and 
Receivers  of  the  Woman  principal  Felons,  ib* 

Stat.  39  Eliz.  c.  9.  ousts  Clergy  firom  Principals  ad 
Accessaries  before,  ib. 

Who  shall  be  deemed  such  within  the  Stat,  of  Eliz.  \  % 

Semble,  Receivers  of  the  Woman  not  ousted  of  Cler- 
gy, ib. 
Trials  where.  -  -  -  .  J  3. 

Indictment  and  Proof  -  -  -  }  4. 

Must  shew  what  Substance  the  Woman  had.  <&• 

That  the  taking  was  against  her  Will,  and  for  Lucre,  li. 

That  she  was  married  or  defiled,  ib. 

Nq  Appeal  lies.  ib. 

No  Defence,  that  the  Husband  did  not  authorize  the 

original  Force;  or  that  the  Woman  consented  to  it, 

if  she  were  afterwards  forced ;  or  that  after  a  forcible 

taking  she  consented  to  Marriage  or  Defilement,  ib* 

Witness^  the  Party  injured.  -  -  M* 

2.  Of  fraudulently  alluring  away  Female  Children^ 

under  the  Age  of  Sixteen^  from  their  ParentSj 

£5fc.  -  .  .  .  J6. 

Stat.  4  &  5  Ph.  &  Mary,  c.  8.  prohibits  generaDf  Ae 
taking  away  of  any  Woman  Child,  unmarried,  under 
the  Age  of  16,  from  the  Possession,  &c.  andagaiost 
the  Will  oiF  the  Father  or  deputed  Guardian;  thou|^ 
the  Tide  and  Preamble  be  restricted  to  Maidens  In- 
heritors, &c.  and  to  taking  by  Sleight  or  Force.  /'*• 

Persons  above  the  Age  of  14,  so  taking  any  Woman 
Child,  punishable  by  two  Years  Imprisonment  or 
Fine.  ib. 

Any 
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Any  Persons  so  taking  away  such  Woman  Child  and 
deflowering  her,  or  against  the  Will  of  the  Father  or 
Mother,  by  secret  Letters,  &c.  contracting  Matri- 
mony with  her,  shall  be  imprisoned  5  Years  or  pay 
Fine,  &c.  -  -  -  .  }  6. 

Trials  before  whom,  ib* 

A  Bastard  is  within  the  Act.  -  -  ^7* 

Qu.  as  to  Assent  of  the  Father  once  given,  but  after- 
wards retracted,  ib.  ' 

Object  of  the  Act  to  prevent  Seduction,  or  secret  Mar- 
riage, to  the  Disparagement  of  the  Party,  ib* 

Qu.  as  to  Consent  of  Persons  having  a  temporary  and 
special  Custody*  ib* 

What  is  a  suflicient  Custody,  ib. 

fi*  R.  has  a  general  Jurisdiction  to  inquire  either  at 
common  Law  or  on  the  Stat*       -  -  $  8. 

3.    Of  forcible   or  fraudulent  Procurement  of  Mar- 
riage. -  -  -  -  i  9. 

At  common  Lcnv^  how  far  indictable,  ib. 

Semble,  unlawful  Means  must  be  used,  such  as  Vio- 
lence, Deceit,  Conspiracy,  or  other  corrupt  Prac- 
tices, ib. 

Otherwise  bare  Act  of  Marriage  without  Consent  of 
Parents,  &c.  no  Offence,  ib. 

But  Indictment  lies  generally  in  Cases  coming  within 
the  prohibitory  Clause  of  the  Stat*  4  &  5  Ph.  &  M. 
c.  8.  ib. 

The  Punishment  by  Imprisonment  for  Ravishment  of 
Ward,  by  Stat.  13  Ed.  1.  c.  35.  obsolete.  J  10* 

But  Indictment  at^common  Law  for  Conspiracy  to  entice 
one  to  leave  her  Father,  and  live  in  Fornication,  sus- 
tained by  Proof  that  she  was  carried  off  secretly  by 
her  own  Consent  after  Solicitation  to  defile*  ib. 
Conspiracy  to  marry  Paupers.  -  -  §  11. 

There  must  be  Force,  Threat,  Fraud,  or  other  corrupt 
Practice ;  otherwise  no  Misdemeanor,  ib.  No  Offence 
if  the  Parties  voluntarily  consent,  though  Money  be 
given  by  Way  of  Inducement*  ib. 
Indictment  how  to  be  framed.  /*. 
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Ch.  XLji.    1.  Of  the  forcible  Abduction,  Marriage ,  or  Defilement 


§1. 

Forcible  abdue- 
tion  of  Women, 

ere. 

3  Hen.  7.  c.  2. 


39  Eliz.  c.  9. 

OU9U  clergy. 


of  tVbmen  of  Substance. 

THE  Stat.  3  H.  7.  c«  2«  reciting  that  ^^  where  women, 
^^  as  well  maidens  as  widows  and  wives,  having  sub> 
^*  stances,  some  in  goods  moveable,  and  some  in  lands  and 
^^  tenements,  and  some  being  heirs  apparent  unto  their  an- 
^^  cestors,  for  the  lucre  of  such  substances  be  oftentimes 
^  taken  by  misdoers,  contrary  to  their  will,  and  after  mar- 
(^  ried  to  such  misdoers,  or  to  other  by  their  assent,  or  de- 
"  filed,"  enacts,  "  that  whatever  person  or  persons  fix>m 
^^  henceforth  taketh  any  woman,  so  against  her  will,  unlaw- 
^^  fully,  that  is  to  say,  maid,  widow,  or  wife;  such  taking 
^  procuring  and  abetting  to  the  same,  and  also  receiving 
^^  wittingly  the  same  woman  so  taken  against  her  will,  and 
'^  knowing  the  same,  be  felony:  and  that  such  misdoers, 
^  takers,  and  procurators  to  the  same,  and  receitors,  know- 
^^  ing  the  said  offence  in  form  aforesaid,  be  adjudged  prin- 
**  cipai  felons:  Provided  that  this  act  extend  not  to  any  per* 
^^  son  taking  any  woman,  only  claiming  her  as  his  ward  or 
"  bqjid-woman." 

The  Stat.  39  Eliz.  c.  9.  reciting  the  offences  described  in 
the  recital  of  the  last-mentioned  statute,  and  that  those  of- 
fences had  been  made  felony  by  that  statute,  proceeds  to 
enact,  ^^  that  all  and  every  such  person  and  persons  as  shall  be 
"  convicted  or  attainted  of  any  offence  made  felony  by  the 
*^  said  act,  or  who  shall  be  indicted  and  arraigned  of  any 
^^  such  offence,  and  stand  mute,  or  make  no  direct  answer, 
"  or  shall  challenge  peremptorily  above  twenty,  shall  in  every 
"  such  case  suffer  death  without  benefit  of  clerg)'."  **  Pro- 
"  vided  (s.  2.)  that  nothing  therein  contained  shall  extend 
"  to  take  away  the  benefit  of  clergy,  but  only  from  such 
^^  person  and  persons  as  shall  be  principals,  or  procurers,  or 
"  accessaries  before." 


$  2*  Not  only  the  misdoers  themselves,  but  the  procurers  and 

J*rrncipaU  and    ^ny  ^y^Q  wittingly  receive  the  woman  so  taken  away  are 

1  Hale,  661.  made  principals  by  this  statute.  But  he  who  only  receives 
3  Inst.^!,  2.  the  offender  himself  knowingly  is  only  an  accessary  after  by 
».  7,  a  ^®  rul^  o^  ^c  common  law.    And  though  the  statute  of 

2  Hawk.  ch.  39.  Elizabeth  has  taken  away  clercy  from  all  who  shall  be  con- 

s.  12.  Sum.  119.  *^  ^^ 

12  Co.  20. 100.  victed 
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victed  of  any  offence  made  felony  by  the  stat.  of  Hen.  7.,  it    Ch.  XI.  $  2. 
seems  doubtful,  whether  those  who  receive  the  woman  after  Principal*  and 
the  fact  done  are  ousted  of  clergy.  Lord  Hale  indeed  says, L-. 


that  being  made  principal  felons  by  die  one  law,  they  are 
ousted  of  clergy  by  the  other;  but  he  immediately  adds  a 
quaere,  whether  they  were  intended  to  be  ousted.  And  by  2  MS.  Sum-. 
the  proviso  at  the  end  of  the  stat.  of  Eliz.  it  seems  to  be  the  ^^'  *' 
intention  of  the  legislature  to  save  them  from  being  ousted 
of  clergy.   For  though  the  stat*  of  Hen.  /.  makes  such  re* 
ceivers  principals ;  yet  the  stat.  of  Eliz.  distinguishingbetween 
principals  and  accessaries  before,  (all  of  whom  were  made 
principals  by  the  former  law,)  must  be  taken  to  mean  such 
principals  as  were  deemed  such  at  common  law.  And  the 
receiver  of  the  woman  comes  more  properly  under  the  notion 
of  an  accessary  after  the  fact;  and  as  such  would  be  plainly 
entitled  to  clergy.    Those  who  are  only  privy  to  the  marri-  FuUwood'acase, 
age,  and  not  to  the  forcible  taking  away,  nor  consenting  ^^'    ^' 
thereto;  (which    must  at  least  be   understood  where  the  ^<</e  post.  454. 
woman  is  not  under  any  constraint  at  the  time  of  the  marri- 
age;) are  not  within  the  statute. 

If  a  woman  be  forcibly  taken  in  one  county,  and  after-         §  3^ 
wards    go  voluntarily  into  another  coimty,  and  be  there  Triai^-County. 
married  or  defiled  with  her  own  consent,  the  fact  is  not  in-  cro.^Cw? 485*8* 
dictable  in  either  r  for  the  offence,  which    consists  in   thel  Hale,  660. 
forcible  taking  and  subsequent  marriage  or  defilement,  is  I  ^^^^  ^^'  ^^• 
not  complete  in  either.  But  if  the  force    continued   upon  Hob.  182. 
her  at  all  in  the  other  county  into  which  she  was  so  taken,  ^^^•^^"™'^^' 
the  offendei:   may  be   indicted   there;  although  the  actual 
marriage  or  defilement  afterwards  took  place  with  her  own 
consent. 

# 
The  indictment  must  expressly  set  forth  that  the  woman         ^  4. 
taken  had  lands,  or  tenements,  or  goods,  or  was  heir  appa-  Indictment  and 
rent;  and  that  the  taking  was 'against  her  will,   and   for^^^j^^jj  42 
lucre;  and  that  she  was  either  married  to  the  misdoer  or  to  s. 3,4.  3 Inst. 61. 
some  other  by  his  assent;  or  that  she  was  defiled,  i.  e.  car.|  And'u? 
nally  known :  and  the  proof  must  agree  therewith.  But  it  need  Hob.  182. 
not  allege  that  the  taking  was  with  intent  to  marry  or  defile  cto'cm^  482*^ 
her;  for  neither  the  words  of  the  statute  require  such  intent,  1  Ventr.  244.' 
nor  does  the  want  of  it  lessen  the  injury:  though  Lord  Hale  ^J^'^'  ^^' 
observes  that  it  is  usual  and  safest  to  add  such  an  averment.  4Blac.Coin.208. 

j^Q2i»iS.  Sum,332. 
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It  is  no  excuse  (6)  that  the  party  marrying  was  not  die 

a)  ?Hawk  author  of  the  original  force,  or  that  the  womsm  was  first  takeo 
ch.  42. 8. 5, 6.  with  her  own  consent,  if  she  afterwards  refus^  to  continue 
4  af^^'  c^  ^^^  ^^  offender,  and  were  forced  against  her  will ;  for  from 
208.  2  MS.  that  time  she  may  properly  be  said  to  be  taken  against  her 
Sum.  332.  a,         yj^  ^ ^  jj^^j^  material  is  it,  whether  a  woman  so  taken  were 

Cro.  Car.  485.  ,  .    ,  ,   -t    i      .  t  •  i  i 

493.  Haareti  at  last  married  or  denied  with  or  without  her  own  consent, 
Swendsen  s  jf  gj^^  were  under  the  force  at  the  time  of  the  taking;  for  it 
450. 464. 473, 4  is  equally  within  the  words  and  meaning  of  the  statute,  which 

was  to  protect  the  weaker  sex  from  force  and  fraud*  Aod 
though  if  the  marriage  be  against  her  will  it  is  voidable,  yet 
a  marriage  de  facto  is  within  the  statute* 

$  5.  A  woman  so  taken  away  and  married  may  without  doubt 

WitnesM,  be  a  witucss  against  the  offender,  if  the  force  were  continu- 
660, 1.  *Full-  ™g  upon  her  till  the  marriage ;  because  then  he  is  no  hus- 
wood'scaae,  band  de  jure;  and  she  herself  may  prove  such  continmng 
Brown'Tcase  fo^ce:  accordingly  it  was  so  done  in  Full  wood's  case,  M. 
1  Ventr.  243.  13  Car.  1.,  in  Brown's  case,  Tr.  25  Car.  2.,  and  in  Haagen 
sen^s^case^l'^  Swendsen's  case,  M.  1  Ann.  Upon  the  second  of  these 
Tr.  45d  Lord  Hale  observes,  that  there  were  other  witnesses  who 

proved  the  taking  by  force,  though  none  but  the  child  herself 
proved  the  marriage  to  be  forcible.  And  most,  he  adds, 
were  of  opinion  that  if  she  had  lived  with  him  any  consider- 
able time,  and  assented  p  the  marriage  by  any  free  cohabita- 
tion, she  could  not  have  been  admitted  as  a  witness*  This 
reasoning  seems  to  imply,  that  if  the  woman  after  her  forcible 
abduction  give  her  consent  to  the  marriage,  her  testimony 
4BUc.Com.209.  could  not  be  received:  yet  Mr.  Justice  Blackstone  on  a  review 

of  the  several  authorities  thinks  that  it  should  even  be  allowed 
where  the  marriage  is  good  by  the  previous  consent  of  the 
inveigled  woman  after  her  forcible  abduction ;  adverting  to 
the  absurdity  of  otherwise  permitting  the  offender  thus  to 
take  advantage  of  his  own  wrong.  And  surely  there  can  be 
no  doubt  of  her  competency  where  the  marriage  was  against 
her  will  at  the  time,  notwithstanding  her  subsequent  assent; 
for  if  she  were  a  competent  witness  at  any  time  after  the 
crime  committed,  I  know  not  by  what  rule  of  law  her  sub- 
sequent assent  to  the  crime  can  incapacitate  her;  much  less 
how  by  any  lapse  of  time  she  can  be  incapacitated:  however 
these  circumstances  may  and  ought  to  weigh  with  the  jury 

who 
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who  are  to  decide  upon  the  credit  of  her  testimony.     But    Ch.  XI.  $  5. 
further,  I  conceive  it  to  be  now  settled  that  in  all  cases  of  ^^"^'  abduc- 
personal  injuries  committed  by  the  husband  or  wife  against  whttance, 
each  other,  the  injured  par^  is  an  admissible  witness  against  ^^^. 
the  other.  MiSTirge, 

MS.  BuUer  J. 
2.  Of  fraudulently  alluring  away  female  Children  under  the  Age  ""^  *»*•  Witness 

of  sixteen  from  their  Parents y  ISc. 

The  Stat.  4  &  5  Ph.  &  M.  c.  8.  intided,  «  An  act  for  the  }  ©. 
^  punishment  of  such  as  shall  take  away  maidens  that  be  Alluring  amof 
**  inheritors,  being  withm  the  age  of  sixteen  years,  or  that^'^"pj^  ^^ 
"  marry  them  without  the  consent  of  their  parents;"  recit-c.  8. 
ing,  that  ^^  maidens  and  women  children,  as  well  such  as 
^^  be  heirs  apparent  to  their  ancestors,  as  others,  having  left 
"  unto  them  by  their  father  or  other  ancestor  and  friends 
^^  lands,  &C  or  other  great  substances  in  goods  and  chattels, 
<^  for  their  advancement  in  marriage,  be  oftentimes  unawares 
^^  to  their  friends  and  kinsfolks  by  flattery,  trifling  gifts,  and 
^'  fair  promises  of  unthrifty  and  light  persons,  and  thereto 
"  by  the  intreaty  of  persons  of  lewd  demeanor,  and  others 
^^  that  for  rewards  buy  and  sell  the  said  maidens  and  chil<- 
^^dren,  secretly  allured  and  won  to  contract  matrimony 
<^  with  the  said  unthrifty  and  light  persons,  and  thereupon 
^<  eidier  with  sleight  or  force  oftentimes  be  taken  and  con- 
(( veyed  away  from  their  said  parents,  friends,  or  kinsfolks^ 
*'  which  for  latck  of  wholesome  laws  to  the  redress  thereof 
^^  remains  a  great  and  common  mischief,"  enacts  (s.  2.) 
'^  that  it  shall  not  be  lawful  to  any  person  or  persons  to  take 
*'  or  convey  away,  or  cause  to  be  taken  or  conveyed  away 
*'  any  maid  or  woman  child  unmarried^  being  under  the  age  of 
"  16  years^  out  of  or  from  the  possession  custody  or  govem- 
^^  ance,  and  against  the  will,  of  the  father  of  such  maid  or 
"  woman  child,  or  of  such  person  or  persons  to  whom  the 
*'  father  by  his  last  will  and  testament  or  by  any  other  act  in 
^^  his  lifetime  hath  or  shall  appoint,  &c.  the  order  keeping 
^'  education  or  governance  of  such  maid  or  woman  child; 
^'  except  such  taking  and  conveying  away  as  shall  be  done 
**  by  or  for  such  person  or  persons  as  without  fraud  or  covin 
*'  be  or  then  shall  be  the  master  or  mistress,  or  the  guardian 
in  socage,  &c.  of  such  maid  or  woman  child." 
By  s.  3.  **  If  any  person  or  persons  above  the  age  of  14 
years  shall  unlawfully  take  or  conveiy,  or  cause  to  be  taken 

or 
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Ch.  XL  56.  i4  Qj.  conveyed  any  maid  or  woman  child  unmarried^  bemg 
dule^ly^ibi^  "  within  the  age  of  16  years,  out  of  or  from  the  possession 
«wfly  offcTnaU  "  and  against  the  will  of  the  father  or  mother  (a)  of  such 
tnfanu. t4  (.jjji j^  q^  q^  ^f  q,.  from  the  possession  and  against  the  will 

{a)  i.e.  mother  ^^  of  such  person  or  persons  as  then  shall  happen  to  have,  by 
)5f  the  father  "  ^^V  lawful  ways  or  means,  the  order  keeping  educatkn 
accopdinff  to  "  or  governance  of  any  such  maiden  or  woman  child;  evciy 
clau9c'^3^Co^^9  "  ^^^^  person  and  persons  so  offending,  being  thereof  law- 
RatclifTe's  case. "  fully  attainted  or  convicted,  (other  than  such  of  whom 
Po«t  458.  tt  such  person  taken  away  shall  hold  any  lands  or  tenements 

"  by  knight  service,)  shall  suffer  imprisonment  for  two  years, 
^  or  else  shall  pay  such  fine  as  shall  be  assessed  by  the  court 
«  of  Starchamber." 

By  s.  4.  ^^  If  any  person  or  persons  shall  so  take  or  cause 
^^  to  be  taken  away  as  is  aforesaid,  and  deflower  any  such 
^^  maid  or  woman  child  as  aforesaid ;  or  shall  against  the 
"  will  or  unknowing  of  or  to  the  father,  if  alive,  or  against 
"  the  will  or  unknowing  of  the  mother  of  any  such  maid  or 
**  woman  child  (having  the  custody  or  governance  of  sudi 
"  child  if  the  father  be  dead)  by  secret  letters,  messages,  or 
*^  otherwise,  contract  matrimony  with  any  such  maiden  or 
^^  woman  child;  (except  such  contracts  of  matrimony  as 
^^  shall  be  made  by  the  consent  of  such  person  or  persons  as 
"  by  the  title  of  wardship  (a)  shall  then  have  or  be  entitled 
"  to  have  the  marriage  of  such  maid  or  woman  child ;)  every 
"  such  person  or  persons  so  offending,  being  thereof  lawfully 
^^  convicted  as  aforesaid,  shall  suffer  imprisonment  for  five 
"  years,  or  else  shall  pay  such  fine  as  shaB  be  assessed  by  the 
"  Starchamber,  a  moiety  to  the  crown,  and  the  other  moiety 
*  "  to  the  parties  grieved." 

By  s.  5.  justices  of  assize,  by  inquisition  or  indictment, 
may  hear  and  determine  the  said  offences«  By  s.  6.  if  any 
woman  above  12  and  under  16  years  of  age  consent  to  such 
contract  of  marriage,  contrarj'  to  the  form  of  the  statute, 
the  next  of  kin  shall  inherit  her  lands,  &c.  during  her  life. 
Vide  4  Blac.  It  is  first  to  be  obser\'ed,  that  the  stat.  26  Geo.  2.  c.  33. 

Port  ^'13       absolutely  avoids  all  such  marriages  as  are  alluded  to  in  the 

above-recited  act;  and  therefore  some  part  of  the  temptation 

(a)  By  Stat.  12  Car.  2.  c.  24.  s.  1.  such  wardships  are  abolished.  And 
by  B.  8.  the  fathers  of  minors,  or  those  whom  they  snail  appoint  by  deed  or 
will,  shall  have  the  curtody  and  guardianship  of  such  minors,  and  may*! 
maintain  actions  of  ravishment  of  ward  or  trespass  against  Uiose  ivbb 
wrongfully  take  or  detain  them. 

to' 
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to  such  offences  is  taken  away:  but  this  I  apprehend  has    Ch.  XI.  §  6. 
made  no  difference  in  the  offences  themselves,  which  are  J^^  ^Z''^- 
oftentiraes  attended  with  circumstances  and  consequences  awajr  Q^/«ma/f 
peculiarly  aggravating.  infanu. 

It  has  been  determined,  that  a  bastard  under  the  care  of         $  7. 
her  putative  father  is  within  the  act  of  Philip  and  M ary ;  Cowtn/cf/on. 
and  it  has  been  said,  that  there  must  be  a  continued  refusal  ^  stra.^ir6rr&' 
of  the  father,  &c.;  for  if  he  once  agreed,  though  he  after-MS.R.v.Sweet- 
v/ards  dissented,  yet  it  is  an  assent  within  this  statute  (a).  But  ^^'  7    .    .V. 
this  does  not  appear  to  have  been  the  point  in  judgment,  (a)  Calthrop 
and  seems  to  want  further  confirmation.  However  in  Hicks  «*^^^^go 
V.  Gore,  where  the  mother  who  was  guardian  had  placed  her  Hicks  v.  Gorfe, 
daughter  under  16  years  of  age  with  Lady  Gore  for  safe^  ^®    ^ 
custody,  who  caused  her  own  son  to  marry  the  girl  without 
having  obtained  her  mother's  consent;  Lord  C.  J.  Herbert 
observed,  that  the  statute  was  made  to  prevent  children  fronv 
being  seduced  from  their  parents  or  guardians  by  flattering 
or  enticing  words,  promises,  or  gifts,  and  married  in  a  secret 
way  to  their  disparagement;  but  that  no  such  thing  appeared 
in  that  case,  the  marriage  being  openly  solemnized  in  church 
in  a  canonical  hour,  in  the  presence  of  many  persons:  and 
the  Plaintiff  was  nonsuited.    In  that  case  it  is  to  be  noted, 
that  the  mother  had  placed  the  child  under  the  care  of  Lady 
Gore,  by  whose  procurance  the  marriage  was  effected;  but 
nothing  is  stated  in  the  report  to  shew  that  the  Chief  Justice 
laid  any  stress  on  this  circumstance.  And  in  truth  it  deserves 
good  consideration  before  it  is  decided  that  an  offender  act- 
ing in  collusion  with  one  who  has  the  temporary  custody  of 
another's  child,  for  a  special  purpose,  and  knowing  that  the 
parent  or  proper  guardian  did  not  consent,  is  yet  not  within 
the  statute.    For  then  every  school-mistress  might  dispose 
in  the  same  manner  of  the  children  committed  to  her  care: 
though  such  delegation  of  the  custody  of  a  child  for  a  parti- 
cular purpose  be  no  delegation  of  the  power  of  disposing  of 
Jier  in  marriage ;  but  the  governance  of  the  child  in  that  re- 
spect may  still  be  said  to  remain  in  the  parent.  And  if  the 
principal  offender  in  such  case  were  within  the  act,  it  must 
follow  that  all  who  combine  with  him  for  the  same  purpose 
are  equally  guilty.    In  Ratcliffe's  case  it  was  holden,  that  Ratcliffe'a  case, 
the  mother,  notwithstanding  a  subsequent  marriage,  retained^  ^^'  '^^'  ^' 

3  N  the 
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Ch.  XI.  $r.  the  guardiaiiflhip  of  her  daughter  by  her  former  husbaad; 
J^<y  cryy-au-  2jxdL  that  the  assent  of  her  second  husband  to  the  taking  and 
aJay  of  female  manying  of  the  ward  by  another  was  not  material;  and  that 

infanU' the  mother  had  in  law  the  custody  of  her  child  within  the 

statute  at  the  time  of  the  contract  of  marriage,  although  the 
latter  had  departed  from  the  house  six  hours  befiore.  And 
there  too  it  was  found  that  such  departure  of  the  daughter 
was  volimtary  and  of  her  own  accord.  It  was  also  ruled 
there,  that  the  third  branch  (4th  clause)  of  the  act  extends' 
only  to  the  custody  of  the  father  or  to  that  of  the  mother, 
where  the  father  has  not  disposed  ef  the  custody  of  the  child 
to  others. 

}  8.  It  is  certain  that  an  information  will  lie  in  B^  R.  upon  this 

yitriMction,      statute;  and  that  the  court  may  fine  as  well  as  imprison; 

IVf  oof's  c&sc 

2  Mod.  128/  although  the  statute  expressly  gives  this  jurisdiction  to  the 
Vide  Cro.  Car.'  Starchamber ;  there  being  no  negative  words  to  oust  the  ju- 
4  Mod.  145.       risdiction  of  the  superior  criminal  court;  and  as  it  is  said  in 

Moor's  case,  this  being  an  offence  at  common  law,  and  as  such 
punishable  by  fine  and  imprisonment.  How  far  this  latter 
observation  is  well  founded  I  proceed  now  to  inquire. 

3.  Of  forcible  or  fraudulent  procurement  of  marriage. 

$  9.  Besides  the  offences  which  fall  under  the  abovementioned 

Atcmnmon  /jiw.  ^cts  the  common  law  has  in  some  respects  at  least  guarded 

3  MS.  Sum.  5o.  .  ,  ,  rii»i  -rt*  •■ 

Vide  R.  Y.  Mar-  against  malpractices  of  the  like  nature.  It  has  been  said 
riot,4Mod.l45.]|x(ieed  upon  good  consideration,  that  if  a  man  marry  a  wo- 
man under  age  without  the  consent  of  her  father  or  guardi- 
an, that  alone  will  not  render  it  indictable  at  common  law; 
for  that  marriage  being  lawful  in  itself,  though  restraints 
may  be  laid  on  it  by  positive  laws,  yet  where  no  such  law  is 
enacted  or  transgressed,  the  bare  act  of  such  a  marriage  can- 
.  not  be  punished  as  a  crime,  however  grievous  it  may  be  to 

3  Mod.  i3o/  a  parent:  and  I  cannot  find  any  case  where  an  indictment 
^•/-  Blackct    ijga  b^^jj  maintained  for  such  an  act  without  other  circum- 

\  and  otiiers, 

7  Mod.  39.  R.  Stances.  There  are,  it  is  true,  dicta  to  be  found  in  the 
V.  Twistkton  &  books,  which  may  seem  to  countenance  such  an  opinion;  but 

others,  1  Lev.      -  '  i  .       i      ,  .  • 

257.  1  Srd.  387.  "^^  cases,  when  examined,  do  not  warrant  it  to  so  general 
2  KeK  432,  8.  an  extent.  In  Twisdeton's  case,  upon  which  most  stress  has 
others,  Carth.  ^^^  ^^^^  ^^  information,  which  was  against  several,  charged 
384.  5  Mod.  221.  not  only  a  conspiracy,  but  a  deceitful  and  riotous  taking^ 
VM<kL  51&     s^way;  though  the  latter  did  not  appear  to  have  been  proved; 

and 
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-and  after  objection  taken,  and  before  final  judgment,  the    Cb.  XI.  $  9. 
Defendants  were  bailed  by  consent.    But  however  this  may  ^y  wUawful 
be,  if  children  be  taken  from  their  parents  or  guardians,  or  ^^^'^ 

others  entrusted  with  the  care  of  them,   by  any  sinister- — — 

means;  either  by  violence,  deceit,  conspiracy,  or  any  cor- jm^  others, 
rupt  or  improper  practices,  as  by  intoxication,  for  the  pur-  Andr. ^^^.R. v. 
pose  of  manying  them;  though  the  parties  themselves  may  loi/k.  v.  L<i 
be  consenting  to  the  marriage ;  such  criminal  means  will  ren-  OssuUton  and 
der  the  act  an  offence  at  common  law:  for  marriage  ought  to  i^y^  '^  y, 
be  free  and  voluntary,  without  any  compulsive  or  sinister  Ward,  Black.  R. 
procurement.  It  is  also  agreed  {a)  that  an  indictment  lies  by  q  j^^  ^^^p,     ' 
the  rule  of  the  common  law  upon  the  general  prohibitory  W.  &  M.  MS. 
clause  (s.  2.)  of  the  abovementioned  statute  of  Ph.  &  Mary,  (J^Moor'scase 
which  makes  it  unlawful  to  take  or  convey  away  any  woman  2  Mod.  130. 
child  unmarried,  being  under  the  age  of  16  years,  out  of 
the  possession,  custody,  or  governance,  and  against  the  will 
of  her  father  or  deputed  guardian.  For  where  a  thing  is  pro-  R-  v.  Harris, 
hibited  to  be  done  by  statute,  and  a  penalty  annexed  to  it  by    ^^""    ' 
a  separate  substantive  clause;  the  prosecutor  is  not  bound 
to  pursue  the  latter,  but  may  indict  on  the  prior  general 
clause  as  for  a  misdemeanor.    And  the  prohibition  being  R-  v.  Saiiubury, 
general,  the  want  of  a  corrupt  motive  is  no  answer  to  the      ^™* 
criminal  charge. 

By  the  ancient  law  the  marriage  of  a  ward  without  the  $  10. 
consent  of  the  guardian  was  a  ravishment  of  the  ward,  g  ^'^^'j^^^ 
And  by  the  stat.  of  Westm.  2.  (13  Ed.  1.  c.  35.),  "  con- 
^^  ceming  children  male  or  female  (whose  marriage  belong- 
^^  eth  to  another)  taken  and  carried  away;  if  the  ravisher 
*^  have  no  right  in  the  marriage,  though  after  he  restore  the 
^*  child  unmarried,  or  else  pay  for  the  marriage,  he  shall 
♦*  nevertheless  be  punished  for  his  offence  by  two  years  im- 
^'  prisonment;  and.  if  he  do  not  restore  or  do  many  the 
^^  child  after  the  years  of  consent,  and  be  not  able  to  satisfy 
^^  for  the  marriage,  he  shall  abjure  the  realm,  or  have  per- 
^*  petual  imprisonment;  and  diereupon  the  Plaintiff  shall 
*^  have  such  a  writ"  as  is  therein  set  forth.  But  the  stat. 
12  Car.  2.  c.  24.  which  abolished  wardships,  seems  to  have 
superseded  the  above  provision;  and  the  8th  section,  which 
enables  fathers  to  dispose,  of  the  guardianship  of  their  chil- 
dren under  age,  though  it  give  an  action  of  ravishment  of 
ward  or  trespass  against  such  as  wrongfully  take  away  or 

detain 
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Ch.  XI.  J 10.  detain  such  children,  for  the  recovery  of  them,  and  for  da- 
By  unlawful       mages  for  their  use  and  benefit  5  yet  is  silent  as  to  any  cor- 

frtflWaw.^*"^    P^*"^  punishment  of  the  ravishers. 

; In  the  case  of  the  Lord  Grey  and  others,  the  information, 

Sid  oJher^tml  which  was  at  common  law,  charged  that  they  unlawfulhr 
at  bar,  Mich,  and  wickedly,  &c.  by  unlawful  and  impure  ways  and  means, 
Tr  519  conspiring,  practising,  and  intending  the  ruin  and  destruction 

Conspiracy  to  en-  of  the  lady  Henrietta  Berkeley,  then  a  virgin  unmarried 
l^nw^i^to^^^^  the  age  of  18  years,  one  of  the  daughters  of  George 
^ave  herfathery  Earl  of  Berkeley,  (the  said  lady  H.  B.  then  and  there  being 
^f^c^on^ith  u'^der  the  custody,  government,  and  education  of  the  said 
one  of  the  Defend'  Earl,)  unlawfully,  to  perfect  and  bring  to  effect  their  wicked 
^**  and  concert- '^^        aforesaid,  the  said  lady  H.  B.  to  desert  the  said 

sng  meantre*  '  ^       ^  -       .       . 

vfith  her  own  ap-  Earl  her  father,  and  to  commit  whoredom,  formcatioD,  and 
rtw-'tf  fl»^'^  adultery,  and  in  whoredom,  &c.  to  live  with  the  said  Lord 
conceal  her  for  Grey,  then  and  before  being  the  husband  of  Lady  Mary, 
that  purpote,      another  daughter  of  the  said  Earl  and  sister  of  the  said  Lady 

H«,  against  all  laws  divine  and  human,  impiously,  wickedly, 
impurely,  and  scandalously  to  live  and  cohabit,  did  tempt, 
invite,  and  solicit:  and  that  the  Defendants,  with  force  and 
arms,  &c.  unlawfully,  unjustly,  and  without  the  leave  and 
against  the  will  of  the  said  Earl  B.  in  prosecution  of  such  con- 
spiracy the  said  Lady  H.  B.  then  and  there,  about  12  at  ni^t, 
&c*  out  of  the  dwelling-house  of  the  said  Earl,  and  out  of 
his  custody  and  government  did  take,  carry,  and  lead  away: 
And  the  said  Lady  H*  B«  from,  &c.  until,  &c*  in  divers 
secret  places  with  the  said  Lord  Grey  unlawfully,  &c*  to 
live,  cohabit,  and  remain,  did  procure  and  cause;  to  the 
ruin  of  the  said  Lady  H.  B.  and  to  the  evil  example,  &c 
There  was  no  proof  of  any  force  at  the  trial;  for  the  lady 
was  desirous  to  leave  her  father's  house;  and  all  the  mea- 
sures that  were  taken  for  her  departure,  and  afterwards  for 
her  concealment,  were  plainly  concerted  with  herself.  The 
other  persons  concerned  besides  Lord  Grey  were  his  own 
servants,  or  persons  acting  by  his  command  and  under  his 
control.  Neither  was  there  proof  of  any  artifice  used  to 
prevail  on  her  to  depart  from  her  father's  house;  but  only, 
as  Lord  C.  J.  Pemberton  e3q>ressed  himself  to  the  jury,  a 
solicitation  and  enticement  of  her  to  unlawful  lust  by  Lord 
Grey.  Indeed  she  herself,  who  was  examined  as  a  witness 
for  the  Defendants,  disclaimed  all  other  motives  than  her 

Qnvn 
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own  free  will  in  the  transaction.    None  of  the  judges  ex-  Ch.  XI.  §  la 
pressed  any  doubt  of  the  law;  and  the  jury,  with  the  appro-  ^y  ""^W**^ 
bation  of  the  court,  foimd  all  the  Defendants  guilty  but  one,  num  lavj. 


against  whom  there  was  no  evidence.  But  no  judgment  was 
•ever  given,  as  the  matter  was  afterwards  compromised. 

Of  a  similar  nature  is  the  oifence  of  conspiring  or  con-        $  11. 
triving  by  sinister  means  to  marry  a  pauper  of  one  parish  to  Conspiracy  to 
a  settled  inhabitant  of  another,  in  order  to  bring  a  charge  ^'mZ  Sum^'56. 
upon  it.    Informations  for  conspiracies  of  this  kind  were  R-  v.  Tarrant, 
granted  in  the  cases  of  the  King  v,  Tarrant,  and  the  King  v.  j^  v.^Herbert 
Herbert  and  others.    Tbousrh  where  the  parties  are  in  low  and  others,  Mic 

•       •  •  *12  G  2  MS 

circumstances  an  indictment  is  preferable.    Considering  the  Dunnjn^.  r.  y. 
offence  as  a  prostitution  of  the  sacred  rights  of  marriage  for  Com])ton  and 
corrupt  and  mercenary  purposes,  and  that  by  artful  and^     "' 
sinister  means  persons  are  seduced  into  a  connection  for  life 
without  any  inclination  of  their  own,  and  contrary  to  that 
freedom  of  choice  which  is  peculiarly  required  in  forming 
so  close  an  union,  and  on  which  the  happiness  of  them  both 
fio  entirely  depends;  and  this  for  the. sake  of  some  gain  or 
saving  to  others  who  bring  about  such  a  marriage ;  in  this 
light  it  seems  a  fit  ground  for  criminal  cognizance;  not  only 
as  being  a  great  oppression  upon  the  parties  themselves  more 
immediately  interested,  but  as  an  offence  against  society  in 
general;  being  an  abuse  of  that  institution  by  which  society 
is  best  continued,  and  legal  descents  preserved,  and  a  per- 
version of  the  purposes  for  which  it  was  ordained.    Yet  R.  v.  Fowler 
where  it  appeared  upon  an  indictment  for  this  offence  against  J^^^^J^^"^ 
parish  officers  that  a  man  of  one  parish  had  gotten  a  woman  Ass.  1788,  cor. 
with  child  belonging  tp  another,  and  the  Defendants  had®**"^^^'  ^^* 
agreed  with  the  man,  (who  was  of  the  age  of  29,)  with  the 
approbation  of  his  father,  to  give  him  two  guineas  if  he 
would  marry  the  woman,  which  he  afterwards  did  on  that 
condition,  and  received  the  money  from  the  Defendants  im- 
mediately after  the  marriage:  and  both  he  and  the  woman 
^wore  at  the  trial  that  they  were  willing  to  marry  at  the  time ; 
BuUer  J.  directed  an  acquittal,  notwithstanding  the  proof  of 
the  money  having  been  given  to  procure  such  consent;  and 
this  after  the  putative  father  had  been  taken  up  under  a  ma- 
gistrate's warrant,  and  was  in  custody  of  the  overseers.  For 
he  held  it  necessary  in  support  of  such  an  indictment  to  shew 

that 
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Ch.  XI.  $  11.  that  the  Defendants  had  made  use  of  some  vioLence,  threap 

Conspiracy  to   q^  contrivance,  or  used  some  sinister  means  to  procure  the 

»  marriage,  without  the  voluntary  consent  or  inclination  of  the 

parties  themselves.  But  here  there  was  an  express  consent 
shewn  by  both  parties  to  be  married.  That  the  act  of  mar- 
riage being  in  itself  lawful,  a  conspiracy  to  procure  it  could 
only  amount  to  a  crime  by  the  practice  of  some  undue 
means:  and  this  he  said  had  been  several  times  ruled  b^ 
Cald.  247.         different  judges.    The   circumstance  of  the  woman  being 

with  child  by  the  person  to  whom  she  was  afterwards  mar> 
ried  has  always  weighed  with  the  court  in  refusing  to  interfere 
IndictfMnt,  by  way  of  information  in  these  cases*  But  where  the  indid- 
hotue  andTrem-  "^^nt  Stated  the  marriage  to  have  been  procured  by  threats 
let,£xeter,Suin.  and  menaces  against  the  peace,  &c.,  it  was  holden  sufficient, 
BuOler  J.  M^    without  averring  it  in  terms  to  have  been  against  the  will  or 

consent  of  the  parties;  though  that  must  be  proved. 
H.  ▼.  Edwards       Upon  an  indictment  for  conspiring  together  and  giving  the 
8Mod.^32b.       husband  money  to  marry  a  poor  helpless  woman  who  was  an 

inhabitant  of  B.  in  order  to  settle  her  in  the  parish  of  A«, 
where  the  husband  \iras  settled,  judgment  was  arrested,  be- 
cause it  was  not  averred  that  she  was  last  legally  setded  in  B.: 
and  yet  it  seems  to  be  perfectly  immaterial  where  the  wo- 
man's setdement  was  if  it  were  not  in  A.;  provided  that  fact 
Vide  Crown       distincdy  appeared.    However  it  is  usual  to  aver  the  settle- 
"^      "*        ments  of  the  pardes  in  their  respective  parishes;  and  also 
that  the  woman  was  chargeable  to  her  own  parish  at  the 
time:  though  this  latter  has  never  been  adjudged  to  be  ne» 
cessary;  nor  does  it  seem  to  be  required  according  to  the 
general  rules  which  govern  the  offence  of  conspiracy,  fer 
/  which  an  indictment  lies  wherever,  either  the  conspiracy  is 

entered  Into  for  a  corrupt  or  illegal  purpose,  or  for  the  use 
of  unlawful  means  to  effect  a  legal  purpose,  althou^  such 
purpose  be  not  effected.  And  it  cannot  be  denied  that  not 
only  the  purpose  is  unlawful  whether  the  woman  were  charge- 
able or  not  at  the  time,  (being  to  discharge  one  parish  of  a 
liability  to  bear  a  burthen,  and  impose  such  liability  on  an- 
other,) but  the  means  proposed,  if  of  the  kind  bef<M-e  de- 
scribed, are  also  unlawful.  Offenders  of  this  descripUon 
(punishable  as  in  other  cases  of  mbdemeanor* 
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Nature  ofOffenccy  and  haw  punishable*  -  $  1.* 

Originally  of  ecclesiastical  Cognizance.  ib» 
Clergy  taken  away  by  Stat.  4  Ed.  1.  c.  5.  but  restored 
by  Stat.  1  Ed.  6.  c.  12.  s.  16.  /*.    Made  Felony  by 
Stat.  1  Jac.  1,  c.  11.  if  any  marry,  the  former  Con- 
sort living,  ib. 
By  Stat.  18  Eliz.  c.  7.  Offender  may  be  burned  in  the 
Hand  and  imprisoned;  or  in  lieu  of  burning  maybe 
fined  or  whipped,  by  Stat.  19  Geo.  3.  c.  74.  ib.;  or 
in  lieu  of  burning  and  whipping  may  be  transported 
for  7  Years  by  Stat.  35  Geo.  3.  c.  67.  ib.    Clergy 
ousted  on  returning  before  the  Period  from  Trans- 
portation, ib. 
What  Marriages  within  the  Stat*  1  Jac*  c.  11.  $  2. 

Qu.  if  the  second  Marriage  be  abroad,  ib. 
Exceptions.  -  -  -  -  $  3. 

1.  Absence  beyond  Sea  for  7  Years,  whether  with  or 
without  Notice,  ib. 

2.  Absence  within  the  Kingdom  for  7  Years,  without 
Knowledge.  -  -  -  -  §  4. 

3  &  4.  Sentences  of  Divorce,  of  what  Sort.  §  5. 

5.  Being  within  Age.  -  -  -  $  6. 

Triai.  -  -  .  .  .  §  r. 

May  be  in  County  where  apprehended,  (i.  e.  where  im- 
jH-isoned,)  by  stat.  1  Jac.  1.  c.  11.  But  this  only  ac- 
cumulative: It  may  also  be  in  County  where  second 
Marriage  had.  i*.  Offenders,  returning  from  Trans- 
portation before  their  Term  expired,  triable  where 
taken  or  where  convicted,  ib. 
Indictment^  Form  of.  -  -  -  §  8. 

Witness.  -  -  -  -  -  §  9. 

The  second  Consort,  after  Proof  of  first  Marriage,  ib. 
£bidence  of  Marriage.  -  -  -  §  10. 

Qu.  by  a  Roman  Catholic  Priest  here.  ib. 
Qu.  whether  Cohabitation  and    Acknowledgment  as 
Man  and  Wife  suflScient  per  se.  ib.    Certainly  so 

when 
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when  backed  by  confirmatory  Evidence  of  authentic 

Documents,  ih* 
Register  of  Marriage  required  by  the  Marriage  Act 

26  G.  2.  c.  33,  s,  14.  .  .  -  ^  11. 

Not  necessary  to  be  proved  by  subscribing  Witncas; 

but  Copy  of  the  Register  sufficient,  or  Proof  by  one 

present  at  the  Ceremony,  ih* 


Polygamy^  or  Bigamy. 
§  !•         "pOLYGAMY,  or  as  it  is  more  frequently,  though  impro* 
Nature  of  offence.  X      perly,  Called  Bigamy,  (which  only  means  having  two 
4Blac.Coin.l63.wives  in  succession,)  consists  in  having  a  plurality  of  wives 
^''o-  ^*j^4-      at  the  same  time,  and  was  originally  considered  as  of  ecclesi- 
astical cognizance  only:  though  so  early  as  the  stat.  4  Ed.  1. 
c.  5.  de  Bigamis,  it  was  treated  as  a  capital  ofibnce,  and 
ousted  of  clergy  by  that  statute.    The  benefit  of  clergy  was 
however  restored  by  the  stat.  1  Ed.  6.  c.  12.  s.  16.     And 
the  crime  itself  being  as  it  seems  left  of  doubtful  temporal 
2  (vulgo  1)        cognizance,  the  stat.  1  Jac.  1.  c.  11.  enacts,  "  that  if  any 
^Feiony!^  ^^       "  person  or  persons  within  England  and  Wales,  being  mar- 

*'  ried,  or  who  hereafter  shall  marry,  do  marry  any  person  or 
"  persons,  the  former  husband  or  wife  being  alive;  every 
^^  such  offence  shall  be  felony;  and  the  person  and  persons 
^^  so  offending  shall  suffer  death  as  in  cases  of  felony.'* 
aergy, (ntnhh-    Clergy  however  is  not  thereby  taken  away;  but  by  the  stat. 

h^firhomt^ia     ^^  ^^*^*  ^'  "^^  ^*  ^'  ^'  *^  offender  besides  being  burned  in 

the  hand  may  be  imprisoned  not  exceeding  one  year:  and 

Fine  or  whipping,  hy  Stat.  19  Geo.  3.  c  74.  8.  3.  a  moderate  fine  or  whipping, 

in  the  manner  therein  specified,  may  be  substituted  in  lieu  of 
burning;  but  not  to  abridge  the  power  of  the  court  to  im- 

Transportation    prison  imder  any   former   ajct.      And  now   by   the   stat. 

3SG^3^c  67     *^^  ^^^*  ^*  ^*  ^"^^  "  ^^  ^y  person  or  persons  within  Eng- 

^'  land  and  Wales  being  married  do  at  any  time  from  and 
"  after  the  passing  of  this  act  marry  any  person  or  persons, 
^'  the  former  husband  or  wife  being  alive,  and  shall  be  in 
**  due  manner  convicted  under  the  said  act  (of  Jac.  1.)  riiey 
^^  shall  be  subject  to  the  same  punishments,  pains,  and  penal- 
"  ties  as  by  the  laws  now  in  force  persons  are  subject  to 
"  who  are  convicted  of  grand  or  petit  larceny."    This  by 

4  G.  t  c.  11.      the  stat.  4  Geo.  1.  c.  11.  may  be  transportation  for  seven 

c .   .  c.  23.  years  in  lipu  of  burning  or  whipping.    But  though  the  stat. 

35  Geo.  3.  merely  re-enacts  the  enacting  part  of  .the  stat.  of 

Jaxnes^ 
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James,  yet  it  also  virtnally  includes  all  the  ^exceptions  con-    Cb.  XII.  $i. 

tained  therein,  and  after  mentioned;  for  the  tide  of  the  act  Mature  of  offence. 

is,  ^^  for  rendering  mo^e  effectual  the  stat.  1  Jac.  1*;"  and  it 

begins  by  reciting  that  ^^  whereas  the  punishment  of  persons 

•«  convicted  of  felony  under  the  stat*  1   Jac*  1.  has  not 

"  proved  effectual  to  deter  wicked  persons  from  the  offence 

^^  therein  described,  be  it  enacted,"  &c.;  and  it   afterwards 

attaches  the  increased  punishment  upon  such  as  are  con* 

Victed  of  the  offence  specified  under  the  said  act*  , 

By  s*  2.  '^  If  any  person  ordered  to  be  transported  by  this  j^eturmngfimn 
"  act  shall  be  afterwards  at  large  within  Great  Britain  with- "*''"^^*^*"*^ 
*^  out  some  lawful  cause  before  the  expiration  of  the  term, 
**  &c.,  every  such  person  being  thereof  lawfully  convicted 
^^  shall  be  guilty  of  felony,  and  suffer  death  without  benefit 
"  of  clergy." 

By  s*  4.  of  1  Jac.  1.  c.  11.  no  attainder  for  any  felony  by 
that  act  shall  work  corruption  of  blood,  loss  of  dower,  or 
disherison  of  heirs* 

In  regard  to  the  enacting  part  of  the  stat.  of  James  above         ^  2. 
set  forth,  it  seems  that  where  the  first  marriage  was  abroad  ^^ot  marriagt 
and  the  second  in  England  or  Wales  the  offender  is  indict-  '^^nt^ltat, 
able;  but  if  the  first  marriage  were  in  England  and  the  se-  l^ac.  1.  c.  11. 
cond  abroad,  though  in  Ireland,  the  general  opinion  seems  ^  Hawk,  cb!  4^ 
to  be  that  it  is  not  within  the  act:  for  the  second  marriage,  s.  7.  Kel.  79, 
which  alone  constitutes  the  offence,  is  a  fact  done  within  *  ' 

another  jurisdiction;  and  though  inquirable  here  for  some 
purposes  like  all  transitory  acts,  is  not  cognizable  as  a  crime 
by  die  rule  of  the  common  law.  Both  Kel}mg  and  Hawkins 
however  subjoin  a  quaere  to  this  opinion;  the  latter  found- 
ing it  upon  another  part  of  the  statute  which  directs  the 
trial,  &c.  of  such  offenders  to  be  in  the  county  where  they 
shall  be  apprehended,  as  if  the  offence  had  been  committed  itt 
siich  county.  Yet  I  cannot  think  that  this  provision  which  is 
to  be  found  in  other  statutes  is  sufficient  to  take  this  case  out  jnde  Black  A^ 
of  the  general  rule.  The  question  must  still  be  whether,  "jJJ?^^^^^^ 
without  a  positive  enactment  for  that  purpose,  any  act  be  for  trial  in  any 
cogniauible  as  an  offence  against  the  law  of  England  which  ^^^^  ^^J^  ^ 
was  committed  out  of  the  jurisdiction  of  that  law.  Besides  committed  in 
that  the  very  words  of  the  enacting  clause  in  grammatical  Newfoundltn^ 
construction  confine  tire,  Operation  of  it  to   persons   who, 
p  being  married,  shall  within  England  and  Wales  marry  any 
other. 

5  O  A.  mar- 
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Ch.  3^11.  5  a  I  A.  married  B.  in  Holland,  and  afterwards  in  Ac  s«me 
Whatmarrxag^  Country  married  C.  in  B.'s  lifetime;  B.  died,  and  thctt,  fir- 
^LhhifZZatut^^^^  A.  married  D,  in  England.  This  was  holden  not  to 

1  Jac.  1.  c.  11.  be  within  the  act;  because  the  marriage  with  C.  was  simply 
Ladv  Madison's  ^^^d.  But  if  B.  had  been  living  it  would  have  been  fefonf 
case, OB.  1648. to  have  married  D.  in  England. 

3  list!  sa  ^  B"t  though  the  first  marriage  be  voidable,  as  by  reason  of 

Consanguinity  or  the  like;  yet  being  a  marriage  in  judgment 
of  law,  and  subsisting  in  fact  at  the  time,  till  it  be  avoided 
a  second  marriage  would  be  within  the  act:  such  second 
marriage  however  is  merely  void. 

$  3.  '  The  statute  itself  of  Jac.  1.  contains  a  proviso  with  Ac 

f rrfjac.  1.  *^^  following  exceptions : 

c.  li.  1.  "  That  it  shall  not  extend  to  any  person  or  persons 

7 years  absence  *«  whose  husband  or  wife  shall  be  continually  remaining 

Vi^  pott' 467.  "  beyond  the  seas  by  the  space  of  seven  years  together." 

1  Hale,  693.  Upon  this  branch  the  construction  has  been,  that  where 
Im^^ c^  either  of  the  parties  is  beyond  the  seas  for  seven  years, 

2  MS.  Sura.  3:10!  though  the  party  in  England  have  notice  that  the  other  is 

living,  it  is  no  felony  to  marry  again;  although  the  second 
marriage  be  void. 

The  terms  pf  this  proviso,  especially  as  they  are  contrasted 
with  the  wording  of  the  next,  which  adverts  to  such  a  no- 
;.  tice,  do  certainly  warrant  the  construction  which  has  been 

put  upon  them;  otherwise  it  might  have  been  worthy  of  con- 
sideration, that  unless  the  le^slature  had  gone  die  length  of 
avoiding  the  first  marriage  by  an  absence  of  either  of  die 
parties  beyond  sea  for  seven  years,  it  would  have  been  a 
more  reasonable  provision  to  have  made  such  an  absence  in 
Itself  only  prima  facie  evidence  of  the  death  of  the  partv* 
For  it  seems  a  most  extraordinary  enactment  which  enables 
a  person  with  impunity  wilfully  to  draw  an  innocent  person 
into  a  connection  attended  with  all  the  mischiefs  which  the 
body  of  the  act  was  intended  to  prevent. 

0^  jg^    .  The  second  exception  of  the  stat.  1  Jac.  1.  exempts  any 

absence  wthin  pcrson  **  whose  husbaud  or  wife  shall  absent  him  or  herself 
the  kingdom  for  7  u  the  one  from  the  other  by  the  space  of  seven  years  toge- 
knoKcUiige.         "  ther  in  any  parts  within  his  majesty's  dominions,  the  one 

3  Inst.  88.  •  ct  _f 
2  MS.  Suni.3S0.  °^ 
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^^  of  them  not  knowing  the  other  to  be  living  withm  that    Ch.  XII.  $  4. 
**  time."  Here  the  want  of  such  knowledge  is  important  to  Exceptions,  fcrt. 
excuse   the  second  marriage.    Whether  the  party  be  notf^^l^:^'^^, 
boimd  to  use  reasonable  diligence  to  inform  himself  of  the  nion*. 
fact^  ai\d  still  more,  whether  if  he  neglect  or  refuse  to  avail  '" 

himself  of  palpable  means  of  acquiring  such  information,  he 
will  stand  excused?  are  questions  which  I  do  not  find  any 
.where  touched  upon;  but  which  seem  worthy  of  mature 
consideration. 

Then  it  is  important  to  inquire  how  far  the  expression 
^^  within  die  king's  dominions"  extends:  and  whether  it 
were  intended  to  be  taken  as  a  boundary  altoge^er  distinct 
from  the  line  drawn  in  the  first  exception  of  "  beyond  the 
**  seas."  Lord  Hale  puts  the  case  of  Ireland,  which  he  ob- 1  Hale,  693. 
serves  is  within  the  first  exception,  as  being  beyond  the  stas; 
and  yet  being  within  the  king^s  dominions  is  not  aided  by  the 
words  of  the  second,  unless  without  notice.  And  therefore, 
he  adds,  that  in  order  to  make  both  clauses  consistent,  the 
words  within  the  king* 3  dominions  must  in  favorem  vitae  be  in- 
tended within  England^  Wales^  and  Scotland. 

The  third  and  fourth  exceptions  provide  (s.  3.)    **  That         $  5. 
**  nothing  in  the  act  shall  extend  to  any  person  or  persons  ^o»d^hExcep- 
*'  that  are  or  shall  be  at  the  time  of  such  marriage  divorced  dh^ce^  "*"' 
"  by  any  sentence  had  in  the  ecclesiastical  court;  or  to  any  ^  J^c- 1-  c.  11. 
**  person  or  persons  where  the  former  marriage  hath  been  by 
*'  sentence  in  the  ecclesiastical  court  declared  to  be  void  and  ^ 

"  of  no  effect,"     The  first  of  these'  exce^ions  has  been  1  Hale,  699. 
holden  to   extend  even  to  a  divorce    a  mensi   et   thoro.  ^  ^^' ^**"™*  ^^^• 
Though  certainly  such  a  construction  must  be  admitted  to  be 
entirely  beside  the  reason  and  justice  of  the  exception;  letting 
in  the  very  mischief  intended  to  be  provided  against  by  the 
statute.  In  Porter's  case  this  point  was  much  doubted;  and  Portcr^s  case, 
the  wife  who  was  divorced  by  such  a  sentence  prqjter  s«vi- 
tiam  was  advised  to  obtain  a  pardon:  yet  other  authorities  3  inst  89. 
are  positive  to  its  falling  within  the  exception.    And  at  the  ^  Hawk.  ch.  43. 
O.  B.  14  Car.  2.  Thomas  Middleton  being  indicted  on  this  4Blac.Cfmi.164. 
statute,  and  producing  a  divorce  from  his  first  wife  under  MidtUeton'« 
seal  causa  adulterii,  (which  is  only  a  divorce  a  mensi  et  ^4  car.  2. 
thoro,)  it  was  agreed  that  he  was  not  within  the  statute.  ^^1-  ^^ 
It  is  also  agreed  that  a  second  marriage,  pending  an  appeal  x  n^x^^  694. 
from  ;  divorce  a  vinculo  mtatrimonii,  is  aided  by  this  excep-3  Inst.  89. 
lionf  thau^h  the  appeal  suspends  and  ppssibly  may  repeal 

the 
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Ch.  XII.  5  5.  the  sentence;   in  which  case  the  second  marriage  would  of 
Exveptiont,  ts^e.  course  be  invalid. 

tenctf.^'  ^  *^ "  I^  ^^^  ^^^^  ^f  ^^^  Dutchess  of  Kingston,  who  was  tried  fbr 
—  polyjramy,  a  sentence  in  the  ecclesiastical  court  against  the 

Dutchess  of       "^    ,.  ,.       "^  -      -  .  .  ^^     r  •   _^^  -.•  r 

Kingston's  case,  validity  of  a  former  marriage  m  a  ^uit  ot  jactitation  oi  mar- 
Dom.  Proc.  riage  was  produced  in  evidence  on  her  behalf,  and  contended 
II  St,  Tr.  262.  *^  ^^  conclusive,  being  unappealed  from.    But  first  it  was 

holden  not  to  be  conclusive  in  itself;  the  sentence  having  de- 
cided on  the  invalidity  of  the  marriage  only  coDaterally,  and 
not  directly.  But  further,  admitting  it  in  general  to  be 
conclusive,  yet  the  eflpect  of  it  might  be  avoided  by  shewing 
that  it  had  been  obtained  by  fraud  or  collusion:  and  she  was 
declared  guilty. 

§  6.  Lastly,  it  is  provided  that  the  act  shall  not  extend  "  to 

Sth  EofceptioHf    «  any  person  or  persons  for  or  by  reason  of  any  former  mar- 
1  Jac*  if  c.  11,    "  riage  had  or  made  within  age  of  consent." 
8.  3.  3  Inst.  89.       If  either  party  be  within  the  age  of  consent,  which  in  the 

^  2  Ms!^Sum.  330.  ^^^  ^^  ^^^  ^^^  ^^  ^^^  woman  12,  the  5th  exception  extends 
1  Hawk.  ch.  43.  to  both;  for  the  power  of  dissent  to  the  former  marriage 
*'  must  be  reciprocal.     And  yet  in  a  civil  light  a  promise  of 

Holt  V.  Ward,    marriage  by  an  adult  to  one  under  age  will  subject  the  adult 
^'  to  an  action  for  a  breach  of  such  promise.    But  if  both  are 

above  those  respective  ages  at  the  time  of  the  first  marriage, 
1  Hale,  694.  though  under  21,  a  second  marriage  would  be  felony.  And 
^  ^"^      '  though  either  were  under  the  age  of  consent  when  the  first 

marriage  was  contracted,  if  they  agreed  to  it  when  both  had 
attained  such  age,  by  which  the  marriage  is  completed;  it 
seems  that  a  ftcond  marriage  would  be  within  the  reason 
fmd  penalties  of  the  ^cu 

Tried* 
§  y.  OiFenders  within  the  statute  of  James  arc  directed  to 

^^L        ct  receive  such  and  the  like  proceeding,  trial,  and  execution, 
8. 1.  "in  such  county  where  they  shall  be  apprehended,  as  if  the 

**  offence  had  been  committed  in  the  same  countv  where 

«  such  person  or  persons  shall  be  taken  or  apprehended." 

Ld.  Digby's      This,  according  to  the  resolution  in  Lord  Digby's  case,  may 

case,  Hutt.  131.  j^  j^  ^^  place  where  the  party  is  imprisoned.    And  h  is 

1  Hale,  694.      ^^^y  ^^  accumulative  provision;  for  the  offender  may  still  be 

indicted  where  the  second  marriage  was,  though  he  be  never 
apprehended;  and  so  maybe  outlawed, 
gs  G.  3.  c.  67.        By  s.  3.  of  the  Stat.  35  Geo.  3.  "  such  person  and  persons 

<«  80  ordered  to  be  transported  as  aforesaid^  and  afterwards 

'^  found 
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«^  found  at  large  within  Great  Britain  may  be  tried  for  such  Ch.  XIL  $  7. 

**  offence  either  in  the  county  where  such  person  or  persons         ^^^- 

^^  was  or  were  so  convicted  and  ordered  to  be  transported  as 

*<  aforesaid,  or  in  such  county  where  they  shall  be  apprehend- 

*^  ed  and  taken,  (such   county   being  within  England  or  . 

*^  Wales);  and  in  such  latter  case  the  clerk,  or  other  person 

*^  having  the  custody  of  the  records  of  the  court  by  which 

**  such  person  or  persons  was  or  were  ordered  to  be  trans- 

^  ported,  shall  certify  a  transcript  briefly  containing  the  te* 

^  nor  and  effect  of  the  record.of  the  indictment,  verdict,  and 

^'  judgment  against  them;  which  certificate,  being  produced 

^^  to  the  court  before  whom  such  person  or  persons  shall 

*^  stand  on  their  trial,  shall  be  deemed  sufficient  Evidence  of 

^^  the  indictment,  verdict,  and  judgment  contained  in  such 

*^  record." 

Indictment* 
The  indictment  must  state  the  two  marriaires.  and  aver         $  8*    , 
that  the  former  consort  was  alive  at  the  time  of  the  second  '«"«»^"'**»'- 
marriage.  In  the  Dutchess  of  Kingston's  'case  the  first  count  Dutches*  of 
stated  generally  that  the  Defendant  on  such  a  day,  &c.  being  ii^  t^.^^oT 
then  married  and  then  the  wife  of  A.  J.  H.,  with  force  and  Crown  Cir.  Abs. 
arms  at,  &c«  did  feloniously  marry  E.  P.  &c.  the  said  A.J.  cro-^^.'^L^ 
H.  being  then  alive,  &c.    The  second  count  stated  the  time  Crown  Cir. 
and  place  of  the  first  as  well  as  the  second  marriage.   When  ^^'"P* 
the  trial  is  in  the  county  where  the  party  was  apprehended, 
there  is  an  additional  averment  of  that  fact* 

Witness. 
The  first  and  true  wife  cannot  be  a  witness  against  her         $  9« 
husband,  nor  vice  versa;  but  the  second  may  certainly  be  ^^^®»^^«^ 
admitted  to  prove  the  second  marriage;  for  the  first  marriage  Ann  Cheney's 
being  proved,  she  is  not  so  much  as  wife  de  facto;  but  that  JJ?^»P-?J?^*y 
'must  be  first  duly  established.  ter*s  MS. 

Evidence  of  Marriage • 

In  respect  of  the  manner  of  proving  the  two  marriages,  the         §  10. 
first  must  be  duly  established,  according  to  the  rites  and  cus-  -Ew^«f. 
torn  of  the  country  in  which  it  was  celebrated. 

Where  the  first  marriage,  which  Avas  with  a  Roman  catho«  Lyon's  case, 

O  "R  Ti^r  17ia. 

lie  woman,  was  by  a  Romish  priest  in  England,  not  according  serjt  Foreter's 
to  the  ritual  of  the  church  of  En^and,  and  the  ceremony  MS. 
was  performed  in  Latin,  which  the  witnesses  not  under- 
standing 


F 
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Oi.  XII.  $  10.  standing  could  not  swear  even  that  the  ceremony  of  marriage 
£m(kKfe(ifmar-9^ccordmg  to  the  church  of  Rome  was  read,  the  Defendant 
^^^'  was  directed  to  be  acquitted*.  But  Ld.  Ch.  J.  Willes  who 
•  The  second  tried  him  seemed  to  be  of  opinion  that  a  marriage  by  a  prieA 
jTdM^TOim'o/^^  the  church  of  Rome  was  a  good  marriage  (<2),  could  the 
the  church  of    ceremony  according  to  that  church  be  proved,  namely,  the 

"^  ^  words  of  the  contracting  part  of  it. 

Mary  Norwood's     In  Mary  Norwood's  case  confession,  cohabitation,  and  the 
'       '      '  like  were  admitted  as  evidence  to  prove  the  relation  of  bus* 
Morris y.Miller,  band  and  wife,  in  petit  treason.    But  in  Morris  v.  Miller,  in 
^"^'  Bn  action  for  criminal  ccMiversation,  it  was  said  that  these 

were  not  sufficient  in  that  case,  nor  in  prosecutions  for  big- 
amy,  but  that  a  marriage  in  fact  must  be  proved.    How- 
ever, what  was  there  said  obiter,  so  far  at  least  as  it  relates 
to  this  offence,  seems  to  have  been  shaken  in  a  subsequent 
case, 
^rrumsji's  case,      Joseph  Truman  was  indicted,  for  that  he  having  married 
•  '  A8s.^r79^^^^^^  Mary  Russell,  spinster,  at  Ruglen  in  Scotland,  afterwards 
Jud.  on,  &c*  at,  &c.  married  Jane  Cass,  the  said  Mary  Russell 

^^XyhaiiHng^^^  former  wife  being  then  living.  A  witness  proved  that 
vnthandaetnow-hc  knew  the  prisoner;  that  Mary  Russell,  who  was  still 
!^fj^^,  alive,  lived  with  him,  and  he  acknowledged  that  he  had  been 
9rt^«//^ f/ien /(V  married  to  her  in  Scotland;  and  once  shewed  the  witness  a 

d^cth^^fa^P^P^^^  ^^^^^  ^^  ®^^^  ^^  ^  certificate  of  the  marriage.  The 
of  a  proceeding  in  fvisontr  not  having  produced  this  paper  pursuant  to  notice, 

a  ^uinst\hem  for^  ^^P^^  ^^  *^  ^^  proved,  and  the  prisoner's  acknowledgment 
karing  contracted  of  his  own  haud-writibg  to  the  Original.     The  writing  in 

imtrTbeH'^^Fthe^^^^^^^^  purported  to  be  a  proceeding  before  a  court  in 
inarriage,  fum-  Scodand,  wherein  "  the  prosecutor  fiscal  of  the  court  com- 
ever,  deingtttu  plained  Upon  Joseph  Truman  and  Mary  Russell  his  wife,  that 

good  according  to*^  r  i  •     • 

thatlavsyjiasuf'hy  act  of  Car.  2.  pari.  1.  sess.  1«  c.  34.  it  is  enacted,  that 
fi^^nt  evidence  of  y^YiQt\tT  marries  in  a  clandestine  unorderly  manner,  or  br 

xnejtrstitarrtage  ,  ,  .  . 

on  an  indictment  persons  not  authorized  by  the  kirk,  shall  be  imprisoned  for 
for  polygamy,     three  months  and  pay  100  marks,  &c.;  and  the  person^  so 

married  are  obliged  when  required  to  declare  the  names  of 
the  celebrator  <and  witness,  &c.;  yet  nevertheless  true  it  is, 
that  J.  T«  and  M.  R*  were  married  within  three  months  last 
past  by  some  person  not  authorized  by  the  kirk,  and  without 
.proclamation  of  banns;  and  therefore  should  be  fined  in  the 
terms  of  the  act  to  deter  others  from  conunitting  the  like.^ 

(a)  ^^rcf  TWs  must  at  least  be  understood  of  the  marriage  of  per- 
sons of  t^t  cQiQmuiuoa. 

«  At 
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H  At  Huglen,  15di  of  January  1793,   a  personal  warning  Ch.  Xll.  5  la. 
was  verified  against  the  Defendants,  who  appeared  and  at^'^'ot^ceofmar- 
knowledged  that  they  were  married  at  the  time  mentioned         ^^^' 
in  the  complaint;  but  declare  that  they  cannot  declare  the 
names  of  the  celebratbr  and  witness.    Signed  Jos.  Truman 
and    Mary    Russell,"    and    indorsed  T>y   two    witnesses. 
•*  Having  considered  the  complaint  with  the  above  acknow- 
ledgment of  thef  Defendants,  the  complaint  proven  by  said 
acknowledgment;  and  in  respect  thereof  fines  them  in  100 
marks  to  be  applied,''  &c.    Upon  this  evidence,*  together 
with  due  proof  of  the  second  marriage,  the  prisoner  was 
convicted;  and  the  question  was  reserved  for  the  opinion 
of  the  Judges,   whether   the    first   marriage  were  legally 
proved?  In  Easter  term  1795  all  the  Judges  (absent  Perry n 
B.  and  BuUer  J.)  held  the  conviction  proper.    It  was  ob- 
served by  two  of  the  Judges  that  this  did  not  rest  upon  co- 
habitation and  bare  acknowledgment;  for  the  Defendant  had 
backed  his  assertion  by  the  production  of  a  copy  of  a  pro- 
ceeding against  him  for  having  improperly  contracted  his 
first  marriage.  But  some  thought  that  the  acknowledgment 
alone  would  have  been  sufficient,  and  that  the  paper  produced 
in  evidence  was  only  a  confirmation  of  such  acknowledg- 
ment: and  one  of  them  observed  upon  the  case  of  Morris  Ante,  470. 
V.  Miller,  that  there  was  a  distinction  between  an  action  for 
criminal  conversation  and  an  indictment  for  this  offence: 
that  in  the  former  the  acknowledgment  and  cohabitation  of 
the  Plaintiff  could  not  prove  his  marriage  as  against  the  De- 
fendant; and  the  acknowledgment  of  the  Defendant  in  such 
an  action  of  the  Plaintiff's  marriage  might  be  of  a  fact  not 
within  his  own  knowledge ;  as  it  must  be  if  a  Defendant  in 
bigamy  admitted  his  own  marriage. 

With  respect  to  such  evidence  of  a  bare  acknowledgment 
in  this  case,  it  may  be  difficult  to  say  that  it  is  not  evidence 
to  go  to  the  jury,  like  the  acknowledgment  of  any  other 
matter  in  pais  where  it  is  made  by  a  party  to  his  own  prejur 
dice  at  the  time.  But  it  must  be  admitted  that  it  may  under 
circumstances  be  entitled  to  little  or  no  weight;  for  such 
acknowledgments  made  without  consideration  of  the  conse- 
quences and  palpably  for  other  purposes  at  die  time,  are 
scarcely  deserving  of  that  name  in  the  sense  in  which  ac- 
knowledgments are  received  as  evidence;  more  especially  if 
made  before  the  second  marriage,  or  upon  occasions,  when 

in 
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Ch.  XII.  $  10.  in  truth  they  cannot  be  said  to  be  tx>  the  party's  own  prejCk 
Mvidenceofmar-  dice,  nor  SO  conceived  by  him  at  the  time* 


nage. 


I 

I  rtaxc 


§  11.  The  marriage  act  26  Geo.  2*  c.  33*  s.  14.  for  preventing 

55^'/'*'^  ^*'*^"  undue  entries  and  abuses  in  registers  of  marriages,  directs 

the  churchwardens,  &c.  to  provide  proper  books  in  which 
all  marriages  and  banns  of  marriage  there  published  or  so> 
lemnized  shall  be  registered  in  the  manner  therein  stated; 
and  that  the  same  shall  be  signed  by  the  parson,  vicar,  mini* 
ster^  or  cy^rate,  or  by  some  other  person  in  his  presence  and 
by  his  direction:  and  that  all  such  books  shall  belong  to 
every  such  parish,  &c.  and  be  kept  for  public  use.  Then  by 
s.  15.  "  In  order  to  presen'e  the  evidence  of  marriages,  and 
*'  to  make  the  proof  thereof  more  certain  and  easy,  and  for 
**  the  direction  of  ministers  in  the  celebration  of  marriaga 
^  and  registering  thereof,  it  is  enacted,  that  all  marriages 
*'  shall  be  solemnized  in  the  presence  of  two  or  more  credi- 
^  ble  witnesses  besides  the  minister  who  shall  celebrate  the 
**  same;  and  that  immediately  after  the  celebration  of  every 
*  marriage  an  entry  thereof  shall  be  made  in  such  register 
«'  to  be  kept  as  aforesaid;  in  which  entry  or  register  it  sVi;ill 
**  be  expressed  that  the  said  marriage  was  celebrated  by 
"  banns  or  licence ;  and  if  both  or  either  of  the  parties 
*'  married  by  licence  be  under  age,  with  consent  of  the  pa- 
*^  rents  or  guardians,  as  the  case  shall  be ;  and  shall  be  signed 
<*  by  the  minister  with  his  proper  addition,  and  also  by  the 
"  parties  married,  and  attested  by  such  two  witnesses  j^ 
according  to  the  form  or  effect  therein  set  forth. 
IBirt  V.  Barlow,       In  an  action  for  criminal  conversation  (wherein  the  proof 

BuU  N^P^27  ^^  '^^  ^^^  respect  at  least  as  strict  as  in  cases  of  bigamy  (fl)t 
(a)  Per  Lord  it  was  ruled  not  to  be  necessary  to  call  one  of  the  subscribing 
Mansfield  C.  J.  witnesses  to  the  register  to  prove  the  identity  of  the  persons 
Miller,  4 Burr,  married;  for  that  a  copy  of  the  register  wa3  sufficient  cvi- 
^*^^-  dence  of  the  marriage  in  fact  between  persons  of  the  descrijH 

tion  there  mentioned;  and  any  evidence  which  satisfied  a 
jury  as  to  the  identity  of  the  parties  was  sufficient;  as  if 
their  hand-writing  to  the  register  be  proved;  or  that  bell- 
ringers  were  paid  by  them  for  ringing  for  the  wedding,  or 
Bull.  N.  p.  27.  the  like:    and  such  marriage    in   fact  may,  it  is  said,  be 

proved  as  well  by  the  testimony  of  one  who  was  present  at 
the  ceremony  as  by  the  copy  of  the  register. 
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CHAP.  XIII. 

OF  OFFENCES  TOUCHING  CLANDESTINE 
AND  ILLEGAL  MARRIAGES. 


1.  By  the  Marriage  Actj  26  Geo.  2.  c.  33.  J  2. 
.    Banns  to  be  published  in  some  Parish  Church  or  pub- 
lic Chapel  where  usually  before  done.  ib. 

Previous  Notice  to  be  given  to  the  Minister  of  the 

Names  and  Places  of  Abode  of  the  Parties.  ib» 
Notice  to  be  given  of  Dissent  of  Parents  or  Guardians 

of  Minors,  ib. 
Licence  how  to  be  granted.  /4. 
Sokmnizing  Marriages  other  than  as  allowed,  Felony  and 

Transportation  for  14  Years,  ib. 
After  Marriage,  Proof  of  Non-residence  of  Parties  not 

allowed.  -  -  -  -  §  3. 

But  Marriage  of  Minors  by  Licence  without  Consent 

of  Parents,  &c.  void.  ib. 
Register  of  Banns  and  Marriages  to  be  kept,  and  signed 

by  the  Minister.  -  -  -  $  4- 

Witnesses  to  attend  and  attest  Marriage,  ib. 
Forging^  destroying^  or  making  false  Entries  in  '^Registers j 

Felony  without  Clergy,  ib. 

Exception  as  to  Marriages  of  Royal  Family,  Jews  and 
Quakers,  and  those  beyond  Sea.  -  $  5. 

Marriages  before  had  in  newly-consecrated  Churches 

made  valid  by  Stat.  21  Geo,  3.  c.  53.  -  §^. 

2.  Prohibited  Marriages  of  the  Royal  Family.        §  7. 

Persons  solemnizing  or  assisting  thereat  incur  a  Pra- 
munire.  ib. 

3  P  Clandestine 


r 
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Clandestine  Marriages^ 

\  §  ^-         T^HERE  are  other  offences  besides  those  treated  of  in 

i  -i-    the  two  last  chapters,  touching  illegal  marriages,  which 

\  though  perhaps  they  may  with  more  propriety  be  classed,  as 

I  Mr.  Justice        an  excellent  writer  has  done,  under  the  head  of  offences 

i  Blackstone.       against  the  public  police  and  economy,  yet  for  the  sake  of 

bringing  the  same  kind  of  subject  as  much  into  one  view  as 
I  possible,  they  are  here  exhibited,  together  with  other  of- 

[  fences  more  immediately  against  the  person,  to  which  they 

bear   analogy  in   the    subject   matter.    This   arrangement 

may  be  thought  more  allowable,  when  it  is  considered  that 

One  of  the  most  obvious  principles  of  those  statutes  out  of 

;  which   the   offences  in   question   are   derived  was,  while 

punishment  was  inflicted  for  the  commission  of  them  as 
detrimental  to  the  public  good,  to  protect  the  persons  of 
those  who  were  most  exposed  to  the  ruinous  consequences 
intended  to  be  prevented. 

§  2.  By  the  stat.  26  Geo.  2.  c.  33.  "  for  the  better  preventing 

By  the  marriage  t«  of  clandestine  marriages,"  it  is  enacted,  "  that  all  banns 

26  G.  %  c.  33.    ^^  ^^  matrimony  shall  be  published  in  an  audible  manner  in 

Where  bannt  to   a  the  parish-church,   or  in  some  public  chapel  in  which 

efmb  9     .       ^^  banns  have  been  usually  published,  of  or  belonging  to 

"  such  parish  or  chapelry  wherein  the  persons  to  be  married 

"  shall  dwell,  according  to  the  form  of  words  prescribed  by 

"  the  rubrick  prefixed  to  the  office  of  matrimony  in  the 

"  book  of  common  prayer,  upon  three  Sundays  preceding 

**  the  solemnization  of  marriage,  during  the  time  of  moming 

*^  service,  or  of  evening  service,   (if  there  be  no  morning 

**  service  in  such  church,  &c.  upon  any  of  those  Sundays^^ 

"  immediately  after  the  second   lesson.     And  where   the 

"  persons  to  be  married  dwell  in  divers  parishes,  &c.  the 

^^  banns  shall  in  like  manner   be  published  in  each,    8cc. 

"  And  where  both,  or  either,  dwell  in  any  extra-parochial 

"  place  (having  no  church  or  chapel  wherein  banns  have 

^^  been  usually  published),  then  the  banns  shall  in  like  man- 

"  ner  be  published   ih    some  adjoining  parish  church  or 

^'  chapel;  in  which  latter  case,  the  minister,  &c.  publishing 

**  such 
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**  such  banns,  shall  certify  the  puMication  thereof  in  sacfa  Ch.  XIII.  $  2» 

"  manner  as  if  either  of  the  parties  dwek  in  such  adjoining  Marriage  act, 

^  parish,  &c.    And  ia  all  cases  the  marriage  shall  be  so- 

^  lemnized  in  one  of  the  parish  churches  or  chapels  where 

^  such  banns  have  been  published,  ^and  in  no  other  place 

•*'  whatsoever."    By  s.  2.  No  minister,  &c.  shall  be  obliged  Notice  of  nanur 

to  publish  the  barnis  unless  the  parties  shall  seven  days  before  ^|?f/^^**'  ^ 

the  Brst  intended  publication  deliver  to  him  notice  in  writing 

•of  their  true  Christian  and  surnames,  and  of  their  respective 

abodes  within  such  parish,  chapelry,  or  extra-parochial  place, 

t»d  at  the  time  during  which  they  have  inhabited  there. 

By  s.   3.  no  minister,  &c.  solemnizing  marriage  between  Notice  of  ditient 

persons,  both  or  one  of  whom  shall  be  under  the  age  ofnf  P^rent9,lstc. 

^  Of  pertoM  under 

^l  years  after  banns  published,  shall  be  punished  by  eccle- a^c  to  ^  ^'vcn. 
«aa8ticaL  censures  for  so  doing  without  consent  of  parents  or 
ffuardians  required  by  law,  unless  such  minister,  Sec.  shall 
liave  notice  of  their  dissent:  and  in  case  such  parents  or 
f;u8rdians  shsUl  publicly  declarie  or  cause  to  be  declared  in 
<ihe  church  or  chapel  where  and  at  the  time  the  banns  are 
^o  published,  theirdissent  to  such  marriage,  such  publication 
of  banns  shaU  be  absolutely  void.  By  s.  4.  "  no  licence  a£  Licence. 
**  marriage  shall  be  granted  by  any  archbishop,  &c.  to 
^*  solemnize  any  marriage  in  any  other  church  or  chapri 
**  than  in  the  parish  church  or  public  chapcfl  of  or  belonging 
"  to  the  parish  or  chapelry,  within  which  the  usual  place 
**  of  abode  of  One  of  the  persons  to  be  married  shall  ha\'e 
**  been  for  four  weeks  immediately  before  the  granting  of 
"  such  licence,  or  where  both  or  either  of  the  parties  shall 
**  dwell  in  any  extra-parochial  place,  having  no  church  or 
^^  chapel  wherein  banns  have  been  usually  published,  then 
**  in  the  parish  church,  &c.  belonging  to  some  adjoining 
"  parish,  &c.  and  in  no  other  place  whatsoever."  "  Pro- 
*'  vided  (s.  5.)  that  all  parishes  where  there  shall  be  no  parish 
*^  church  or  chapel  belonging  thereto,  or  none  wherein 
"  divine  service  shall  be  usually  celebrated  every  Sunday, 
"  may  be  deemed  extra-parochial  places  for  the  pui-poses  of 
^'  this  act."  With  another  proviso  (s.  6.)  saving  the  arch- 
bishop of  Canterbury's  right  to  grant  **  special  licences  to 
"  marrj'^  at  any  convenient  time  or  place." 

Then  bys.  8.  «  If  an)r  person  shall  solemnize  tnatrimony  ^^^f  ^^^^ 
"  in  any  other  place  than  a  church  or  public  chapel,  where  than  a*  above, 

"  banns->''^^"-^'.^1»^?/- 

^^^   portattwi  far  14 
years. 
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Ch.  xni.  $  2.  ^^  banns   have  been   usually   published,   unless   by  special 
By  tht  marriage uWqquq^   from   the   archbishop   of  Canterbury;    or    shaB 

'  "  solemnize  matrimony  without  publication  of  banns,  unless 

'  ^^  licence  of  marriage  be  first  obtained  from  some  person 
"  having  authority  to  grant  the  same ;  every  person  know- 
^'  ingly  and  wilfully  so  offending,  and  being  lawfully  con- 
^^  victed  thereof,  shall  be  guilty  of  felony  and  transported 
^  to  some  of  his  Majesty's  plantations  in  America  for  14 
^<  years,  according  to  the  laws  in  force  for  transportation  of 
^'  felons ;  and  all  such  marriages  shall  be  null  and  void.'' 

By  s.  9*    ^'  All  prosecutions  for  such  felony  to  be  com* 
♦*  menced  within  3  years  after  the  offence  committed." 

^3.  By  s.  10*  ^^  After  the  solemnization  of  any  marriage  bf 

After  TtMrriage  banns,  it  shall  not  be  necessary  in  support  of  such  marriage 
^Mmieti(Unce  to  give  any  proof  of  the  actual  dwelling  of  the  parties  in  the 
oftartiet,  e^'c    respective  parishes,  &c,  where  the  banns  were  published; 
'  (nor  the  like  where  the  marriage  is  by  licence:)  nor  shaD 

any  evidence  be  received  to  prove  the  contraiy  in  any  suoi 
ilfama^ff  ^j^  JLi.  touching  the  validity  of  subh  marriage."  Bys.  11.  mar- 
^'J^^^*^^"'riages  by  licence,  where  either  of  the  parties,  not  being  a 
Isfc  of  minors  widow  or  widower,  shall  be  under  21  years  of  age,  had 
^^\  without  the  previous  consent  of  the  father  or  lawful  guar- 

dians, or  one  of  them;  or  if  no  guardian,  then  of  the 
mother,  if  living  and  unmarried;  or  if  none  such,  then  of 
a  guardian  appointed  by  the  court  of  Chancery,  shaH  be 
null  and  void.  S.  12.  specifies  certain  cases  where  application 
may  be  made  to  the  Lord  Chancellor,  &c.  to  consent  to  the 
marriages  of  minors. 

§  4,  Then  "  for  preventing  undue  entries  and  abuses  in  regis- 

Xegister^ bantu  ^i  ters  of  marriage,"  s.  14.  enacts,  **that  the  church  and 
Se  >^t^'^"  ^ "  chapel  wardens  of  every  parish  or  chapelry,  shall  pix>vide 

^^  proper  books,  in  which  all  marriages  and  banns  of  mar* 
"  riage  respectively  there  published  or  solemnized  shall 
"  be  registered,  (every  page  of  which  is  to  be  regularly 
"  numbered  and  lined  at  proper  distances,  in  the  manner 
aarf«^n«/A)pf/«r"  therein  mentioned^)  and  shall  respectively  be  signed  by 
mimsur,  ^e.      it  the  parson,  vicar,  minister,  or  curate,  or  by  some  other 

*'  person  in  his  presence  and  by  his  direction.  And  all 
^^  such  books  shall  belong  to  every  such  parish  or  chapel, 

«  and 
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"  and  be  kept  for  public  use."  By  s.  15.  "  In  order  to  pre-  Ch.  XIII.  $  4. 
**  serve  the  evidence  of  marriages,  and  to  make  the  proof  ^^£'*^*''^*«««* 
"  thereof  more  certain  and  easy,  and  for  the  direction  of  ^  ^^^^. 

*'  ministers  in  the  celebration  and  registering  of  marriages ;" " 

"  all  marriages  shall  be  solemnized  in  the  presence  of  two  in  the  prewiee  of 

"  or  more  credible  witnesses  besides  the  minister;  and  '^^'^^'J^f^% 

"  mediately  after  such  cekbration  an  entry  thereof  shall  be  them. 

^  made  in  such  register;  in  which  it  shall  be  expressed  that 

^^  the  marriage  was  by  banns  or  licence ;  and  if  both  or  either 

**  of  the  parties  married  by  licence  be  under  age,  with  con- 

^  sent  of  the  parents  or  guardians,  as  the  case  may  be;  and 

"  shall  be  signed  by  the  minister  with  his  proper  addition, 

"  and  also  by  the  parties  married,  and  attested  by  such  two 

"witnesses;"  which  entry  is  directed  to  be  in  the  form  or 

to  the  effect  therein  set  forth. 

•    Then  by  s.  16.  "  If  any  person  shall  with  intent  to  elude  Forging  qr  mak^ 

"  the  force  of  this    act,  knowingly  and  wilfully  insert  or  ^-^^gi^fj^^  ^^ 

"  cause  to  be  inserted  in  the  register  book  of  such  parish  or  felony  foithout 

"  ch^pelry  as  aforesaid  any  false  entry  of  any  matter  ^^^^'^i^^^ey's 

"thing  relating  to  any  marriage;  or  falsely  make,  alter,  case,  2  Sid.  ri. 

"  forge,  or  counterfeit,  or  cause,  &c.  or  act  or  assist  in  false-  ^1^^^^^*^ 

"  ly  making,  &c.  any  such  entry  in  such  register;  or  any 

"  such  licence  of  marriage  as  aforesaid;  or  utter  or  publish 

"  as  true  any  such  false,  altered,  forged  or  counterfeited  re- 

"  gister  as  aforesaid,  or  a  copy  thereof,  or  any  such  false,  &c. 

^^  licence,  knowing  such  register  or  licence  of  marriage  re- 

"  Spectively  to  be  false,  &c.;  or  if  any  person  shall  wilfully 

"  destroy  or  cause  or  procure  to  be  destroyed  any  register- 

^^  book  of  marriages,  or  any  part  the^of,  with  intent  to  avoid 

"  any  marriage,  or  to  subject  any  person  to  any  of  the  pe« 

^^  nalties  of  this  act,  every  person  so  offending,  being  there- 

<^  of  lawfully  convicted,  shall  be  guilty  of  felony,  without  be* 

*^  nefit  of  clergy." 

Sect.  17.  provides  that  nothing  in  the  act "  shall  extend  to         $  5.  ^ 

«  the  marriages  of  any  of  the  roval  familv;"  "nor  Cby  s.  Exceptions  at  to 

-./^^N^oii  '•  *  r^      i         the  royal fanulyi    I 

^  18.)  to  Scotland;  nor  to  any  marriages  amongst  Quakers  jcvts  and  %a>-   n 
**  or  Tews,  where  both  the  parties  to  any  such  marriage  shall  ^*f  Scotland^  or  ^^ 

4/  i_     rf^      1  T  •  I  •       1  •       places  beyond sea.^ 

•"  be  Quakers  or  Jews;  nor  to  any  marriages  solemnized  be- 
•*  yond  the  seas." 

By 
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Ch.  :?ni.  $  &      By  Stat.  21  G«o»  3.  c.  53.  s.  1.  <^  all  marriages  dien  so- 

Marria^s  in   ^^  lemnized  or  to  be  solemnized  before  the  1st  of  August 

^  ^'^^*^-    **  1781,  in  any  church  or  pubUc  chapel  in  Eagland,  Wdes, 

^  6.         ^  and  Berwick-upon-Tweed,  erected  since  the  asaking  of  the 

21  G.  3.  c.  53.    u  (last^mentioned)  act,  and  consecrated,  dull  be  as  valid  in 

^^  law  as  if  diey  had  been  scdemnized  in  parish  churches,  &c. 
^^  wherein  banns  had  been  usually  published  before  or  at  the 
^  time  of  passing  the  said  act."  This  provision  was  render- 
ed necessary  by  the  determination  of  the  court  of  King's 
R.T.Northfield,  Bench  in  Rex  v.  The  Inhabitants  of  North&eld,  in  Easter 
Doug!  659.       ^^j^  1781,  declaring  such  marriiq*es  to  be  void  by  themar- 

riage  act:  but  its  operation  is  not  {MX)spective. 
ridel5Vin,AhT.     Some  of  the  offences  punishable  by  the  marriage  act  were 

before  prohibited  by  the  canons  of  the  church,  and  some 
were  subjected  to  pecuniary  forfeitures  by  the  statutes  6  &  7 
W.  3.  c  6.  s.  52.,  and  7  &  8  W.  3.  c.  35.  s.  2.,  and  10  Ann» 
c.  19.  s»  176.  which  are  now  meiged  in  felony. 

2.  Of  prohibited  Marriages  of  the  Royal  Fondly. 

^7.  By  a  resolution  of  the  Judges  in  Hilary  t^km  1717,  upon 

Marriage9ofthe2i  question  referred  to  them  by  command  of  the  king,  the 
iT^St.  Tn'295.  Prerogative  of  the  crown  to  superintend  and  ^prove  of  the 

marriages  of  the  royal  family  was  fully  recognized.  This 
prerogative,  which  is  founded  tn  the  soundest  national  policy 
as  well  as  in  due  decorum,  is  further  confirmed  by  the  ex- 
press enactment  of  the  legislature  in  the  stat.  12  Geo.  3. 
12  G.  3.  c.  11.    c.  11.  ^  That  no  descendant  male  or  female  of  the  body  of 

^^  his  late  Majesty  King  George  the  second,  (other  than  the 
^  issue  of  princesses  who  have  married  or  may  hereafiter 
^  marry  into  foreign  families,)  shall  be  enable  of  contract- 
^^  ing  matrimony,  without  the  previous  consent  of  his  ma* 
«^  jesty,  his  heirs  or  successors,  signified  under  the  great  sed 
^^  and  declared  in  council;  (which  consent,  to  preserve  die 
"  memory  thereof,  is  hereby  directed  to  be  set  out  in  the 
^  licence  and  register  of  marriage,  and  to  be  entered  in  the 
^^  books  of  the  privy  council;)  and  that  every  marriage  or 
^^  matrimonial  contract  of  any  such  descendant,  without 
^  such  consent  first  had  and  obtained,  shall  be  null  and  void 
^^  to  all  intents  and  purposes  whatsoever."  With  a  proviso, 
(s.  2.)  ^^  that  in  case  z\fy  such  descendant,  being  above  25 
^  years  of  age,  shall  persist  in  their  resolution  to  contract  a 

**  marriage 
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^^  marriage   so  disapproved  of;  then  such  descendant   on  Ch.  XIII.  $7. 
"  giving  notice  to  the  privy  council  (to  be  entered  in  the  Of  the  royal  fa- 
**  books  thereof)  may,  at  any  time  from  the  expiration  of        ^^•^' 
^12  calendar  months  after  such  notice,  contract  such  mar- 
**  riage  with  the  person  before  proposed  and  rejected,  (and 
^  such  marriage  shall  be  valid  without  the  previous  consent 
^  of  the  crown),  unless  both  Houses  of  Parliament  shall 
^  before  the  expiration  of  the  said  12  months  expressly  de- 
**  clare  their  disapprobation  of  the  same.** 

Then  by  s*  3.  *'  Every  person  who  shall  knowingly  or  j^rMw  to^emn- 
**  wilfully  presume  to  solemnize,  or  to  assist,  or  to  be  present  «««V  <^  ««»>*- 
"  at,  the  celebration  of  any  marriage  with  any  such  ^^"'nagetlnatr^' 
^^  scendant,  or  at  his  or  her  making  any  matrimonial  covL-'pratnumrt.' 
^  tract,  without  such  consent  as  aforesaid   first  had  and 
<*  obtained,  except  in  the  case  abovementioned,  shall, 'being 
^  duly  convicted  thereof,  incur  and  suffer  the  pains  and 
^  penalties   of  the   statute   of  provisio^^  and  praemunire, 
«  16  Ric.  2." 
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CHAP.  XIV. 
SODOMY. 

K  j^  'T^HIS  oflfencc,  c6#c!brning  which  the  least  notice  is  t 

Definitim,  -*.    best,  consists  in  arcamdl  knowledge  committed  a^paii 

1  H*le^669  ^^^  order  of  nature  by  aian  wttji  man,  or  in  the  same  unxi 

IHav^k.  ch.  4.  tural  manner  with  woman,  or  by  man  or  woman  in  su: 

336  ^' Kel  800*  "^^*^^^'"  ^^^  beast.  The^  nature  of  the  evidence  with  respe< 

to  the  actual  commission  of  this  offence  being  the  same  as  i 
4B1ac.Com.2l5.  case  of  rape,  it  is  sufficient  to  refer  to  that  head.      Ai 
^'  in  proportion  as  the  crime  is  most  detestable,  so  ought  tl 

proof  of  guilt  to  be  the  clearest  and  most  undoubted. 

^2.  By  Stat.  25  H.  8.  c.  6.  revived,  confirmed,  and  mad 

PrincipaU  and  perpetual  by  St.  5  Eliz.  c.  17.  reciting  that  "  Forasmuc 
^hfir*punUh'  ^^  ^  there  is  not  yet  sufficient  and  condign  punishment  fo 
ment.  «  the  detestable  and  abominable  vice  of  Buggery  committal 

5  Eliz.  c.  17.      "  ^*^^  mankind  or  beast,"  enacts,  "  that  the  same  offenc< 

^^  be  from  thenceforth  adjudged  felony;  and  the  ofFenden 
"  being  thereof  convicted  by  verdict,  confession,  or  out- 
^*'  lawry,  (standing  mute,  not  direcdy  answering,  or  chal- 
^^  Icnging  peremptorily  above  20,  being  suppUed  by  the  stat. 
^^3  &  4  W.  &  M.  c.  •  9.  s.  2.)  shall  suffer  death  as  felons, 
"  without  benefit  of  clergy." 
1  Hale,  632.669      This  being  made  felony  generally,  there  may  be  acces- 
670.  3  Inst  59.  saries  both  before  and  after,  neither  of  whom  however  are 
*""**        ousted  of  clergy.    But  those  who  are  present  aiding  and 
abetting  to  the  fact  are  principals,  and  excluded  clergy.    If 
the  party  on  whom  the  offence  is  committed  be  within  the 
age  of  discretion,  namely,  under  14,  it  is  not  felony  in  him, 
but  only  in  the  agent.    If  both  be  of  the  age  of  discredon,  it 
is  felony  in  both. 
22  G.  2.  c.  33.        By  the  arables  of  the  navy,  22  Geo.  2.  c.  33.  mariners 
B'  19.  guilty  of  this  crime,  their  aiders  and  abettors,  are  punish- 

^       '    *'      able  with  death  by  the  judgment  of  a  court  martial. 

A  3.  The  indictment  has  the  words  contra  naturae  ordinem 

3  Inst  59.  rem  habuit  veneream,  et  camaliter  cognovit:  but  Mr.  Jus- 
8.  2.*Fogt  424.  ^^^^  Foster  says  this  was  never  thought  sufficient  without 
Appx.  to  edit    2dso  charging,  peccatumque  illud  sodomiticum,  anglice  dic- 

turn  Buggery,  (the  term  made  use  of  by  the  statute,)  adtunc 

et  ibidem  nequiter  felonice,  &c.  commisit  et  perpctravit; 

and  he  refers  to  Co.  Entr.  351.  b.  as  a  precedent  settled  by 

great  advioe. 
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